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APPEAL FROM RYPECTPAL COURT 
VE. 
OF GHICAGO. 


2411 O99 


UR, JUSTIGR JONNSTON DSLIVERUD TRE OPINION OF THK goURT. = * j 


THEADORE BPNZ & SOFS COMPANY, _. 
NS FX ) wellee, Sr 


Yee. 


: This is an action by the EB. 3. Pearsall Butter Company, 
the plaintiff, against the Theodore Reng & Sons Voupany, te da= 
fondant, to recover the value of 18 milk cams which it is alleged 
by the plaintirt were retained by the defendant. 

s eeteo!t wus filed by the defendant in which it was 
alleged that the plaintiff was indebted to the defendant in the 
sum of 6162.8 for the value of 5060 gallons of milk which was net 
Tit for use. \ 

the ease vas tried before the court witreut a jury. 
The eeurt found in fuver of the plaintiss in the oom of $48 end im 
favor ef the defendant in the stn of 897,80, and entered Jud onent 
in faver ef the defendant in the, “sum of 39,50. 

The plaimtist es ‘eveweauted the oresent apoeal from 
the judgment, % ee 

The defendant has filed ne briefs, 

The evidense shows that the defendant had purchased 
miik from the slaintiff, which was delivered ion the defendant in 
ten-gailon cans, trem Kareh 1, 1924, to July 29, 1924; that on the 
latter date the plaintiff drew a draft on the defendant for the 
entire amount due to the sliaintiff up te that time; that the 
draft was paid by the defendant and ee eomplaint was made by the 
defendant about the milk at that time, 
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¥, BE, Renz, on behalf of the defendant, adaitted an 
erose exaxination that the plaintiff teld him hefere the defend. 
ant started to buy milk from the plaintiff, frat at ‘any time the 
defendant reeesived skim milk that wae net eseticfeectory and calied 
the attention of the plaintiff te that fact, the plaintiff wewld 
replace it; and that the defendant never asked the plaintiff to 
replace the skim milk that waa delivered, 

co. +, Crowe, an employee of the plaintiff, testified 
that he “netivfied Kr. Renz the next day thst we investigated the 
milk,” and that he, Crowe, said, "De you want to return it? Our 
truck is there and yeu ean return it and we will give you erstit;* 
that Reng said, "No, I can use it im other scureeas, or other ways. * 

The evidenee shows that sixteen cans were rotrined 
by the defendant. 

We are ef the opinion that the Judsament ef the trial 
sourt showld be reversed and that jJudisment shewl< be antered hore 
en the finding ef tne eourt da favor of the siaimtiff in the sum 
of $38, 

FUDGRERT AEVERBED AD JipoyeERT 


BRTSRED HERE Ik FAVOR GY THE 
PLAINTINP VOR $84.00. 


Batohett, ®. J., and NeSurely, J., concur. 
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This is an action brought by Albert 4, Sehwarta, 
the plaintiff, sgainst the Reltig Building Cerporation, the dee» 
fendant, to recover $154,384 alleged te have been paid under 
pretest by the plaintiff to the defendant fer the rental of an 
apartment by the oclaintiff in the Seouthmoer Hotel, which was 
owned and operated by the defendant. 

The court entered Judgement on the verdiet; ond the 
defendant proseeuted the present aveeal from the jndgeont. 

The principal question in the onge ig a disputed 
question of feet, namely, whether the plaintiff rented the aparte 
ment by a speeial agreement which, as alleged in ¢he statement of 


¢laim, wae to the effect that the charge or rental "would be eae 


‘@ulated and based upon the rate of $240 ao month fer such number 


ef montha, weeks, or daya, as the plaintiff fowna it neeeasary, 
or desired to ocewpy the gald premises, * 

Om thie question the evidence is conflicting, 

The ian eee that about September 10, 1924, 
he went to the Southmor hetel te engage an apartment; that the 
Clerk at the desk directed George Moore, an employee of the hotel, 
te show him, the plaintirr, seme apartments; that he, the plaine 
tiff, selected an spartment snd asked Moore how much the rental 


Would be; that Moore said it would de $225 a month; that he, the 
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plaintiff, stated that he was not interested in & monthly rate; 
that he 4i4 not know how long he would stay at the hotel for the 
reaton that he vas building a heme sand did mot know the day he 
gould move inte his new heme; thet he 4id net know just the date 

1t would be finished or cormleted; that Moore aeid, *If you want 
this apartment fer any shorter peried om a day rate, it would be 
$15 additional, it weulé cowet $240 per month;* that he, the plain- 
tiff, agreed to thie and asked Moere te aake out an agreement te 
that effect; that Meore said, “Why, that was not necessary at all;* 
that "all that was on a monthly basis;" that if it was on a monthly 
basis the plaintiff would have to sign o lense; that he, the plain- 
tiff, and his wife stayed at the hetel frem abeut November 10, 1924, 
to December 12, 1924; that he moved from the hotel to hie mew hene. 

Anne Geedman testified on behalf of the plaintiff that 
she accoupanied the plaintiff when he went te the hotel te rent an 
apartment; that the plaintiff teld Koore that he wanted an apartment 
for uo particular length of time; that Moore said that the rent 
Weuld be $225 if the apartment was taken for any length of tine, 
but that as the plaintiff -aa te have the privilege of moving out 
at any time the rent would be at the rate of $240; that this are 
rangenent seemed to be satisfeetory to all parties concerned, 

Beere teatified on hahalf ef the plaintiff that he 
told the plaintiff thai the apartment the plaintiff had selected 
would cost $225 a month if he tock a leng leave; that the plain- 
tiff told him that he did not want to rent the apartment by the 
month; that he wanted an apartment only temporarily until bie home 
was finished; that the plaintiff said it might be a sonth or two 
months or it might be lenger; that he, Meore, then made him another 
price on the apartment of 6240 a month, with an option* wn ti his 


home was ready; that be, the plsintirf, eeuld gs when his house was 
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ready to seeupy; that the arrangement with the Ylaintiff was 
that he had the right to remove frem the hetel when his home was 
completed, upon the payment to the hetel of the money due the 
hetel when he moved, 

Anna Schwarte, the wife of the plaintiff, testified 
thet she and hor husband decided to move on December 11, 1924; 
that she head been ever te her heuse the day befere and found that 
ghe could seve in the fcllowing day; that she deeided to send a 
few trunkea over ts the house on December 11; that she was going 
to stay at her house that might and wanted the things to go 
there; that after the trunke were taken down in the ¢levater 
gome man in the effice calied up and said, "I wont let any things 
go out until you pay the bili;* that she said, "We are not going 
until tomerrey;" that he said, “You have got to pay the bill 
firet;" that she anid, "All right, make eut a statement and z 
will pay it;" that she went to the office ond they kopt her 
waiting for ralf an hour while they made the statecent; that in 
the meantime the movers were waiting te take the things dew and 
she was getting worried and nerveus; that she paid the bill; that 
when “the girl" teck the money and went to make change, it 
“dasned upon her* thet she had given the ¢irl tee Much money; 
that she sald to the girl, "I banded you toe much money;* that the 
girl esiled and said, “That is your hard luek;*® that she said te 
the girl, “What do you mean, ‘hard luck,' you sce this meney dces 
mot belong to yous” that the girl said, "I aan't do anything for 
you, seo the maneger;" that a man in the office said, "You will 
have te eee Mr, Gittler” (Iesac Gittier, the vresident of the 
defendant eerporation); that Gittler said, “I ean't return your 
money;* that she aaid, "You realize it is a mistake. The money 
4oe8 not beleng te yeu. We rented the apartment with the mAere 


standing we paid $15 a nonth extra, wigh the privilege of cattin~ 
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eut whenever we wanted to;* that she effered to pay for the eleven 
aeye of the month of December, 

On behalf of the Aefendant Charles Henry, sam employee 
of the hetel, testified thet avartments such ae the one the 
Plaintiff rented were never rented by the hotel by the day but 
enly om a six monthe' lease; that he sent the plaintiff a lease 
te sign, but that he does net knew whether the plaintiff signed 
the lenge, 

Isaac Gittler, premident of the defendant corcors- 
tion, testified that Hoare came to hiw and said that be fad tre 
tenants fer the spartment; that they wanted 1% from month te 
month; thet he teld Meare that if they would use their own 
kitehen equipsent the rent would be $246 « month; thai the kitehen 
equicment canmnet be used any more after a tenant leaves; thet on 
Decenber 11, kre, Sebwarts called at his office; that she started 
to ery and esid, “Ky husband called me up shout paying toe much 
woney;* that he, Gittler, said, "I will see;" that he aneke to the 
eashier ana that the cashier gaia, "She pald her bill and then 
said nething further and new she commen and vante her money; * 
that he, Gittier, said to kes, Schwartz, “Yeu paid for a genth's 
rent;" that she said, “I am meving out;" that he said, “You ean 
move out, but Ll gave you @ monthiy rental aud you have te pay fer 
the month in advanee, that is the enly condition I have fer it.* 

she defenctent showed by ifs boske that the plaintiff 
had paid the rent in advanee while he and his wife cecupied the 
apartment. 

The plaintiff testified that the reason he paid the 
rent in advance wae becauee he could see im October that his neuse 
Would not be ready before the end of the month; that in Novecher he 
paid half of the rent in advance and about the middle of the month 


paid the other half; that he knew the house would not be ready in 
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Revember; that he ¢14 net pay the rent in December until he moved 
out: that he tol’ the alerk om Deeember fnd or 3rd that he would 
net psy until the day he moved, 

Ceyunael for thea dafendant esntend that the evidenee 
em behalf of the plsintiff in regard te the rental agreenent 
reste on the teetimony of the plaintiff slene; that he was not 
sorroborated; that he was directly contradicted by Git¢ier; and 
that in euch gtate of the record the evidenes La not sufficient, 

We do net agree with counsel for the defentant, “We 
think that the substance of the plaintiff's testinony was cor~ 
reborated by both Anna Gooduan ond George Keore. Furthermere, 
in the evidenes on behalf of the defendant thare is a eignifieant 
eirevistance whieh tends te corroborate the pleintifi, ond that ie 
that there ia no evidenese that the olauintiff ever elyned a lease. 
Yet, a8 we have stated, Hanry tectified that apartments euch as 
the one eceusied by the plaintiff were rented only an = alx months 
Lease. It will be oheerved further from Henry's testiaeny that 
ke gent the nlalatiff ® lease but that he di4 net know whether the 
Plaintiff signet the Lease, 

There in a clreuestanes, slthera a slight ens, in 
the teetimony ef Gittler wiieh tends te shor thet the plaintirfr 
believed that he was met renting the apartment on « regular 
monthly basis. Gittier teatified, as we haye stated, that on 
Beceuhber 11, when lire, Scheart2 came te him complaining about the 
overpayment she had made te the cashier, drs, behwarts said, “My 
husband eailed me up about paying tec much money, # 

Geunsel fer the defendant contend that deere d14 
net have authority te make an agreement of the kind teatified te 
by the plaintiff, Gn thie question the evidence is conflicting, 


Neere testified that he was hired te rent ronnie amid 





that he did not have te get the eansent of the manager of the 
hetel or Gittler befere ho eeuld make Pinal arrangements; that 
Gittlar's ordere were to rent the spartcents; Shat the hotel tas 
a new ene anf? that Gittler'’s instructions were to £111 the hevuee; 
that there was « standard price for tha apertments, but that he, 
Moore, cauld reduce it 16 per cent but nat sere then 15 por cont; 
that when he verted the avartmens to the nleintifrf he went te sees 
Wre, Beachner (aenager of the hotel st the time) to get her final 
©, K, om the arrangement, snd she @. K'd it; that be went ta ase 
Mrs. Bachner begsuse wore than the etandar?d prices vas being 
eharged for the agurimaent. 

Gittler testifled that Koore'a instructions were to 
ahow the spartmente and to tall the prices, and sgt to reduce 
the priees oF make special arreangenente whthoat ecqing te 4 him, 
or the manager; treat he discharged Moere, 

#e are of the epinion that there iw wafticient evi- 
deuce to juetify the jary in finding that Konre had autnority te 
Make an agreca@at #ith the glaintirr in regard te ths rental of 
the avartmont. 

Sounsel fer the defendant further contend that the 
trial court cameitted reverelble errer im alliewing the trial ate 
torney for the plaintiff te ask leading questiome on the axemina- 
tion of the witnesses for the plaintiff, 

We ade not think that the uourt erred. According te 
the well esgabliched rule, s trial court hee «a large diseretion 
in the matter ef the examination ef witnesses, and we fo not think 
that the seurt abused its dieeretien in the guse ai bar, 

Vounsei fur the defendeut rurther gente that en the 
@xuiination ¢f Bowre by the plaintiff's sttornay, the court erred 


in overruling the objestions of the attorney for thy dafendent te 
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the follewing suestien an4 anewer: 

*3. Do you know of any arrangemmt made with er, 
Sehwarts whereby he had the right te remove from the Southmeor 
Hotel when bis bullcing was completed upon the payment to the 
novel of the money due the hetel whan he removed Trem these 
premises? 

A. ‘Tust is the usiderstanding, the privilege." 

Geunsel for the defendant maintain that the question 
and anewer beth invelyve conclusions. That may be true, but belore 
the eueration was acket the witness had already teati fied ta facta 
fren whieh the conclusion in the anever ta the question reasonhbly 
eoul? be inferred, 

In the ense of Illinois geuthern By. Company v. Ramil, 
226 111,, 38, im speaking of a similar objection the seurt said 
(pp. 95, G4): "It ie next aesigued an errear that the court erred 
in nermitting ERingsley to state, when upon the stand se a witness, 
that he coneidered that he wae in « perileus aitwation at the time 
he whipreé up kis herses and the appellee atteamted to get ont of 
the eagom softer they discovered the appresching train, as it 1s 
said the question called only for the eonelusion ef the witnees, 
it, perhaps, may be true that the statement of the witness that he 
eoneliered that he wes in a dangereus situation was, im a sense, the 
ooriclusion of the witness, He head, however, before the cuostion was 
anked, stated to the Jusy ali the facts in hie kmevleige surrounding 
the accident, and if Lt were comeeded, the question wae objection- 
able as calling fer the eancluston of the wLtness, we think the 
anewer worked no harm ts ampellont and shevld net be held te cone 
atitute reversitie errer,* 

Counsel for the defendant further eentend that there 


are two fatal voriancen between the allegetions in the statement of 
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sleim and th« preef, Firat, that "the evidanee conclusively shows" 
that the payment ef the rent to the hetel by Hrs, Sehwarte, “1f 
paid under cirovmstances entitling plsintiff te recever, was pad 
by mistake,” and was vet sade under protest; smd that the plaine 
tiffts statement of claim allages that the rayment wae made under 
pretest. Second, that the evidence shows that the regular or 
atandard rental of the aparteant was $275 a senth, wd that the 
extra charge was $15 2 month; and that the statement of elaim al- 
leges thet the rental was $240 a month, and the extra charge was 
$10 « month. 

The defendant Le not antitled to pragent the question 
of variange for reyiew, ac the elleget variances were not soscifie 
eaily pointe? eut as the avidence won Antrotgaed on the trial; and 
no motion wae made by the defendant at the clene of all of the 
evidence to exclude the evidence om the esecifie ground thet there 
were variances. Livty, MeFeil ¢ Libby v. Scherean, 146 I11,, 540, 

7 , 1 : » 260 TI1., MFC, 228; 
y, 307 TLL, 134, 14a, 13¢. 


t Soe) Birine Compan: 








We are of the opinion thet the verdict of the Jury is 
mot manifastly againet the weight ef the evidence, 
The judtsment is effirmed. 
AFFIANED, 


Batohett, FP. J,, and Me@uraly, J., conour. 
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aq ER. yourted-seaeren DELIVERED THE OPINION OF THS OOURT, 

us Thie ie an appeal by =. S. Taradash, the defendant, 
% from on order of the Hunieleal court of Chicage, denying the mo- 
" tien of the defendant te vacate and wet sside a juigment of scene 
P feasion im the amount ef $560 in faver of Harry ¥. Harvey, the 
s Plaintiff, in om action for rent alleged to be due te the plaine 
& 


tify frem the defendant on a lease ef certain premieces im the 


‘eity of Chicage. 





In support ef the motion te waeate the Judgment the 


+ defendant filed on affidavit averring that he hud a goed and 
‘a meritericue defense upen the merite te the whole ai the plaintiff's 


demand. 

The only question te be deterzined La whether the 
affidavit ie suffielent. The affidavit elieges that the defende 
ant was the lessee, but that the Hyland Sleetrical Supsly Company 
waa the tenent im facet with the kuervlisige and ceneent of the 
Piaintiff; that the leaeed precines consisted ef the firet feer 
and the basesent of a four-story buliting; thet the premises were 
leased to the defendant, tut that with the knowledge and consent 
ox the plaintiff they were used ae an of ‘Lee and stockroom by the 
Hyland Slecitrical Supely Company; that the esther three stories 
of the building were occupied by the Franklin “otel. The sffidewit 

- farther alieges ae fellews: 
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¥arfiant further estates thet the Lease woe whieh Judge 
ment herein wae confeaned ia o lease tetween one Narry ¥. Harvey 
am leseer and thie afffant ae lessee, whereby sadd Nourvey demi eed 
and Llearseda te this affiant the store and busewent af te, 1 Lerth 
Franklin etreet, Chicage, TLlimeie, te be used for of fiee and 
atoekroom fer electrical supulies, for the period eonmmeneing Joanu= 
ary 2, 19020, end ending Decewber 31, 1954, at a term rental of 
$10,800.00, ypayeble in sixty inotealiments of G18¢.00 each; that 
eaid jease previded thet thie affiant as Leseer bas the privie 
Lege ef saevigning #ni4 lease to @ eorporation hereafter ta be 
fermed; that effiant teok poseesalon of @aid presises under said 
lease anit that after taking poeseseian thersel, sffiant cauced to 
be formed and srganised under the Lews ef the State of Illinois, a 
eorgeration knewn as Hyland Eiectriesl Supply Us., snd that eaid 
Hyland Blegtrieal Supply Ce., after the day of ite Porstion ana 
organization continas4 te cceupy said premises until the dete 
hereinafter wet ferth; that durime ell ¢he time that enid cere 
poration was in peasersian ef sald preelees and until the Aate 
hereinafter eet forth, it anid rent ta said olaintiff in purauance 
ef the terme of sald lease; that eald elaintiff knew that said 
eorporation and met thie affiemt iniividusliy wae in soceession 
of seid premises since on ar about the ond day of January, 19236; 
that plaintifr regarded said Hylend Zlectrical Gupely os. as 
the tenant of said premiaga, ao¢ im fact it wae, *** Affilant 
further etates thet during the term of said lessee an’ during the 
time when sald Hyland BSlectricalL Supely Go, wae in possession ef 
gaid atere ond waeement, 1t eame to the attention of this affiant 
and ether persons interested Im ant gamnected vith said Hyland 
Electrical Supply Ce., as empleyeos, officers or otherwvles, that 
the said Franklin Hetel was a howse ef assignation er ef 111 fame 
out wan yuset and maintained and epersted by the tennnt or leases 


thereet for luxeral and lewd purpesen; that said hetel was free 





quented at all hours of the day and night by lease and drunken 
eharsstere and by perecns of Lewes metals, who vwielted and ree 
quented the same for the purpose of carrying on their Lewd aad 
immorai relationg; that sien and vomen intent ween the axeruies ef 
iumoral reletione visited said hotel epenly and babltuslly fer the 
purpece of carrying on the reletione aforseald., Affient further 
atates that ke and other persens interested in aid conneoted with 
@aid Hyland Sleetriesl supply Co. freaqgumitly esiled the attention 
of the sisintiff te the eonditiones aferesaid cenuerning the opera- 
tien ef suid Frenklin Netel; that the plaintiff tesk mo setion of 
any kind te ebate the muigence ueen enid wreaisaes by the operation 
ef esl4 ketel in the tllegel and femeral sonner aforaanid, but the 
econftitions hereinbefore deseribed continued te eziet in soite of 
the peossated and ineietent cesvlainte of this affient ant ef #s44 
Erlend Zlectrical Supply Co, made te sald plaintiff, affiant ture 
ther etates that om at least one eecusion seid Franklin Ketel was 
Yaided by police officers of the city of Chieage and that come 
Plaint by sald Hyland Bleetrical Supply Co. ef the character of 
gaid hete] wae made to the police autierities ef the elity ef 
Chicage after the plaintiif, the having knewlgige of the asliuse 
tien and of the uase and purposes te *hich said hetel was being 
put, folled te take amy action with reapeet thereate., Affiant 
further atates that in ite business aforesaid the eerperation 
empleyed a nusber of paracria, some of whem were women «id girlie; 
thet on sesount ef the gonditions in eaenmeetion #ith the operation 
of geld hotel, many of said women and girl employees refusing te 
sabeit to anid seonditions, refuset te longer coptinue their eme 
Ployment with said Bylend Electrical Sumsly Co., and quit the em 
Pley of said cernoration, thay causing asid corporation a arent 


amount of annoyance and uncertainty in the manazement and operation 





ef ite businese; that the proper management and operation ef said 
business were interrupte, and dwpaired and materially interfered 
with by the frequeit change of emslayeru neeresitated and caused 
by te maintenanee of the conditioas Rereinbefere deseribed, in 
gennestion with sald betel. Afflart farther atates that the ene 
trance te eaid hotel immediately agfeins an the south the store 
leased te thie affiant an4 cesuvled av afsresaid by sald Nyland 
Bleetrical Succly Ce.3 that persene entering seid hotel for the 
imsorai and illegel] purposes hereinhersre descrited in many ine 
stances ané commonly paszed the alaee ef business of seid Eyland 
Rleegtricsl Suoply Co., and sald persone esuld be seen by wid the 
eheracter of their mlansion became aoparent te the eupleyece of 
geld Hyhandt ELeetrical Supely Co.; that om eecasiene Lt beoane 
neegeceary for the seid Nyland Wlectriceal Supsly Ce. te require 
certain ef ite women and girl employees te werk in the evening 
and sot night; thet In the evening a4 et aight the cencit tens 
attentant upen the cperstion of said hetel hereinbefore described 
beenme wore aggrareted, ne thet wyOh Renny secations sald remen 
ena girl eeployeer refused te work at aeaid Mylend Blectrieal 
Supely Co.'s slisee ef berinese at nicht, and thus the burmineas of 
gaié Ryien4 Fleetrical Gupsly Ce. was imtarfernd with, tapaired, 
ena demaged, sll on secount of the fewersl ond illegal vorseses 
fer which eslA hotel wae pernittet ts be meintained and operated. 
Affiant further states thet his attention and the attention ef 
asid Hylend Elestrien] Gupeiy Ce. were om mony ocesaione called 
to the infuricus effectea of the operation of wid betel in the 
manner aforesaid end upon its bueiners by customers and prespective 
customers of eald EPylend Electrical Supply Co., whe compisined te 
thie affiant and te seid Hyland Kieetrical Suomly Co. ef the 
character ef aaid hotel, and that thie affisnt verily believes 
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that much business whiod othervice vould have inured to said Uyland 
Sleetriesal Eursly Go. wae leet te eald carseration by reason of 
the lecation of the business of anid anreeration: im the rullding 
aforesaid wadar the conditiome aferesal’. AfTient further etates 
that it became the duty of the plaimtiyr, after having knowl edge 
er after being charged with knovledge of the conditions eforesaid 
Pelating to thet part of the plaintiff's building which was oc- 
cupiead by sud4 betel, to sbate euch fmsera)] and Lilegal ase or 
i. cause the sane te be abated, but the plaintiff disregarding 
hie 4uty witerly failed te shate the nulasnee eauusd by the 
operation of ssid hetel in the manner aforsenid, mo that the 
eandiiiens eomsiained ef 444 not Lowrove wat eontinued as vetore: 
that said fglend Sleetriesd. Sapely ce., of whieh thie affiant is a 
ehief ctookhelaer and af whieh be is slag an officer eat ¢lreeter, 
after meiine the veneatet and insistent eseplainte aforesaid, and 
after ssf4 complaints were lgnered ter the plaintiff ag eforesai4, 
and after it became voparent that the eoncitions vith reference te 
the operation of eeiA betel would not be removed oy abated by the 
Plsintif?’, vacated eaid premises on or steut the 30th doy ef April, 
1924. ** APTiont further otates that the faets and clroeumetenses 
hareinbefare set forth with reference te the ues of the platntififts 
presiees by said Framziin Hotel conatituted e senstructive evia« 
tion of #aid Eyland Alectriecal Supply <o. from ite prewises afore- 
maid, ani that neither thie affisnt ner said byiand Slecirient 
Suyoly Ge. ie liable te the plaintiff fer any rent aceruing efter 
soril 3G, 1934, and thet aecither af thee ie Liable fer the rent 
fer the monthe of May, Jume ond JInly, 1924, and thet the Jucement 
aforesgal4é srowl¢ be yaoente4t ant eet azide and thie affient sheuld 
be persitted te omter hie asnearance and to file an affidavit ef 
merite herein, * 








% 












Denote ibe at olbewmck hivon mu keneis tetite nesnined dogm sede 








Re 


The affidavit alleged that during the antire time of 
the acoupancy of the prealses by the Hyland Eleetriesk Sappliy Come 
pany the rent was sald to the pleintifyT. 

Ye are of the epinien that the affidavit is fneuffle 
vient. 

We think that the affftcavit elicgee faetea which con- 
etitute a cenetructive eviction, sAliott wv. Beavers, 168 fil, Ape., 


87S, 574; » B20 TLL, wpe., 326, SSR, S30; 





| $6 Cerewa Turia, op. 966, Hut we think treat the affidawit falls te 
shaw that the Uyland Sleetrisal Supply Cemeany in the ol reuistances 
had not waived ita righ’ te abonden the preaivess, 

She rule de well estabidebet that if a tenant reteina 
poseertion ef the preniaes alter a cevvtiruetive eviction, be walves 
hie richt of shandenment; that mo conetructive eviction exists 
witrout s gurrcnder of poseension, Barrett Bedjie, 186 111. 
472, 484; belfersar wv. Gaten, 167 Tll., $3, 101; Bith vw. Terre 
Heute Srewing Company, 803 111, Awe., L7L, 175. 


A@ stated in 36 Corous duria, mo. 284, Zhe, “to sone 





stitute an evigotinn the tenant eliher must be ¢isyosraesed or he 
must abwateon ihe ereniees because of the Landiordts aete or ania 
sions, There is nie eviction if he sentinues in possession, 
hewever such be wav be disturbed in the beneficial use aad enjoy- 
Bont of the gremives, 80 tn order ta conetitute sm eviction it fe 
necessary that there be seme affirontive aet or default by the 
jepdlerd. if the tenent eabondome the precisea there is ne evice 
tion, although it iw otherwise where expulsion iw inevitable, and 
the tenant therefore velumterily surrenders poseerrion, * 

it i slse the rule, as anncunved in the easa of 
Nintshere v.: Faypas, 310 T21., 115, 1197, thet shore there is 2 


continuing cause of Tarfeiture, for # treach of covenant under a 
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Lease by the lesree, the aceertanee of rent after the breach ine 
curring the forfeiture wae committed, will net reside the 
Lesser from insisting wacom the Cerfelture if the brench asntinues 
after the aeeeotanas ef rent, Yhe erinsciple ormeounead in she gage 
or Vinkeberg v. Papnag, sunsa, wundoubtediy would apply te the paye 
ment of rent by the isseee, whore there wae a centinnings exuse ef 
forfeiture for a breach of govensat unter a leaas, by the lesser, 
im the cane at bar, oltheugh the atYidawit shews that 
the eviction wae a continuing evietion, the affidavit alse shews 
thet the fyland Electrical Supply Company remeined in tre premises 
fer four veare end four monthe, This eltvustion, seceorting te the 
autrerities we here elted, rsives the question whether the Eyland 
Bleetrical Guprly Ceepany watved ite right te abandon the rreslees 
by remniring in the presicer, There are, hewever, ne definite ale 
legeatieone in the affidavit from which thie secatien gen be Jae 
termine’, ‘The affidewit tees nat aliege apeulfically tha time 
when either the visintiff er the Nyland Slestriesl Aunsly Company 
first krew that the hotel war being need fer teceral purpeees; ner 
dees the affidavit woeciflusiliy allege thea time er tines when the 
Hyland Blectrieal Susely Company notified the plaintiff that the 
hetel was being ueed for immoral purposes; ner cece the affidavit 
specificelly allege the tims or times when the Hylond Fleatrieal 
Supyly Company paid thea rent to tae wlaintiff. In these reaspeota 
the affidavit merely sileges that "turing the term” of the Lease 
the Fyland Gleetrionl Supply Company Learned of the Lareersl pure 
poses for whieh the hotel was being uset; that the Nylend Eise. 
trical Supsly Cespany "“frecuently galled the sttestieon of the 
Plaintifr* to the obfeotionable ceniitiens, m@ Sande revented 
am? insictent somolainte:" that “during all ef the tims” that the 
Ryland “lectrical Surely Company war ix porsendien ef the yronisen, 


At palit rent to She plaintiff, Since the eviction was a sontinuing 





eviction, by prying Ose rent end Pemaining in the premives, the 
ylené Mlcetricel Susyly Company ¢{14 met rnive the right toe ebenden 
the premises subsequently to the peymemt sf the rent, If the condie 
tian epretituting the eviction cemtinved after the payment of tha 
tent, but did @nive the right te sbandom the prealavs on acecunt of 
the sonditign exicting prior te the sayment of the rant. (Vintabere 
v. Pagpas, eupra,) tt is obvious, therefors, that im order to shew 
tiai the Hyland Slestriael Susply coupary had the right ta ahandan 
the gremiaes at the tite thet the affidartt alleges tust tha Gye 
land Mlectrical Swrely Conomey actaally rvasstad the vremiscs, 
he affidavit thould show that on a eneaiPio date eriary te tha 
yaeating of the oresiaes, thea ohfastionsble eonditian shila age 
Ested. Im ragseet of the vacatineg af the prowlere the allegations 
£ the affiderit ara aa Tellews: ‘after waning the revestes and 
ingletent comulainte aforeseid, end after ssid cenplisints vere 
agnored by the siuintiff ee aferensid, and afteur it beeamie asvare 
omit that the eenditiones *ith refarence te the cperation of said 
betel weuld net be yvesoved er sbeatet by the plaintiff, vucanted 
eald prenises om or about the Soth ley of april, 1994, *# Ate 
fient further states that the facte and olremegtences hareinberere 
eet forth with referenios ta the use af the plsiasiiff's preaiues 
by waid frankiin Hotel gonetibutet a cunetructive evictien of 
enid Ryland Pleetrigst Sunniy Ce. frem tie previaen aforesaid, 
and thet neither thie afriant ner enif Hylend Tlesitlesi Supriy 
Ge. is liable te the plairtifY for say rent acoruing after sprit 
3G, 1924, amd that neither ef them is Liable fer the rout for the 
monthe ef May, June and Uuhy, 1994, wit that the Jutoment afore. 
@ald showl4’ be veecte? and set aside and this affinst shonla be 
gereitted te enter his appanrance and to file an affidavit af 


merits berein, * 
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St wili be ebheerve? tram the aliegoticus ef the affe 
fidavit Just sbeve guste? that me specific datés are alleged; and 
that there ie net even ap explicit sliegstien that the sbi-ctione 
able escdtitionsa «fill extatel et the time that the Mylant Pleetrin 


i 


esl Supsly Cowpaery vacated the precitwes. Ver wil that geceers from 
the affidavit, the Hyland Sicetrigcsl Gupely Company may hove waiwed 
ite vigrhi te abandon the eroeuiercs., Bvt it is exeeniiel thet im 
order to emtavlieh so waild defonee t2 ihe aeview of the alaintiff, 
the affidavit ghould shew aflfirwatively chat the Uyland Vieetrieal 
Suppay seupany head the right to aberden the grewlace, 

4¢r the freagens sisted the order of the trieh sourt is 
@errirmad, 


ATP IRRAD , 


Hatehatt, P. 3., md BeSurely, J,, eoneur. 
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MESSENGSR, L. A, BUGS, 5. H, Ric oN, a 
A. J, L, CIROUETT, Trading as 1Lg¥D's, A 1, F&O 99 
; * Apnel Langs f A 11 L.A. 
q wuss PROM oo SLPAL 
VR. 4 r 
a COUR? OF ChIcage, 
PAUL HORN, oo 
Appellee, 


UR, FUSTICN JOVMSTON DELIVERED 12 GPINION OF THE cot. 


This is an appeal by C. &, Heath et al., trading as 
Lleyd's, the slaintiffs, frem a judgment in the Municipal court of 
CHicago in faver ef Pani Horn, the defendant, in an action brovght 
by the plaintiffe against Hern te recaver damages fer the less of 
a mink fur cost, the nronerty of Amma Hesen, who 738 inaured acninat 
less by the pleintiffs., Anne Resen assicne4t her elaim arainat the 
aefandant te the wlaintiffs. 

the gaee was triad befora the scurt withent a Jury. 

The only question te be determined is whether the dee 
feniant wae a bailee. 

The defendant contends that “he was not in any way a 
badlee end mot liable as a bailee and the law of bailment ¢oes net 
apoly,* 

the eentention of the plaintiff is thet the defendant 
was a ballor, and that the lost ef the eoat wae duc to hin neglie 
genee. 

The evidenoe relating to the auestion of bellment is 
as follows: Anna Rowen testified on behalf ef the plaintiffs that 
she gave the cont te the defentant te store for her; that sho gave 


the defendant no instruetions in regerd te the coat; that the dee 





fendant told her that he had renied part of the vault of a furrier 
named Jack Glaseer; that the daefendant teld her that as he had a 
part ef Glasser’s vault, the storage rould net be as high as if 

he put the coat in eteroge himself; that the price eof the storage 
was fixed by the value ef the coat; thet the value of the coat was 
put of a low figure, abeut @406, and that the price of storage was 
estimeted on thet bewie; that the defendant nmetified Anna Rosen that 
the cont wae gene: thet the defendant did net sey how the coat was 
host. 

Teek Glasser teatifie? that he heé « storage vault and 
that he atere4 goote fer others; that he rented a littie speee in 
the yeult te the defendant; that he charged the defendant seven 
éollare on eaeh garment fer sterage and elewsning; thet the defend- 
ant had tee racke in the veult which were used exelusively by the 
aécfendant for the sterage ef coate; that he, Gisesxer, dees not kner 
whether the defendant brought in the eoat of Anna Rosen or net; that 
he brougnt im a oink ¢oat; that he, Gleseer, (14 net ask the naxes 
ef tse defendant's customers; tnet the defendant had necees te the 
Vault; that he, Glesser, teid the defendant that Lf he needed any- 
thing to g9 down ani take 1t; that the defendant "used to come in 
the stere, and he wanted a certain coat, nobody would waten him toe 
ec in the vauit;* that he weuld go by himseif; that ene day the 
defexdant eame in the etore and told him, Glaeser, that he, the de- 
fendant, had « eouple of garments in the vsuit, s mink eoat and a 
fearf; that he, Glasser, lecked im the vault and feund the searf, 
but that the mink goat was not there. 

Tha eniy vitness who testified on beralr ef the defend= 
ant waa the defendant himeelf, He teatified that when Anna Rosen 
first brought the eoat to him he told her that he had me vault for 
storage, but thay he would store the eoat "in a proper vault, in a 
good vault to be saf'e;" that he stered the coat in Glasver's vault, 



















gyateda edt to oolrq odd das teste yer re ti , 
aw ot 83 ade te il ait sada. err ote Ye relay. ‘oot ‘et po m 
nav ayerote Yo vate mt tad hou 008 awoie atwy2t vol a ty sme 
tend meaas sand hoktiton daaban'res sel Fos pwdwnrl Snel) me feteasten | 
naw fase vatt wed Yue fou bEh srahete hee ua ets: peteg aay mand hdl 
hex tivey egatete « beot wd tady Sets teed asia fone age wth 
il ened OEE @ beorew ed pane ieueayg net aheeg Boncte et tote 
angen ame h oon "tek ed? heyemaa On Pais saleohaieaiaed mt on tex inl | 
shawites oat dade rgakann te ia. waatiode 4g ahaa ste odids i feet , 
end ot ‘phorsanione Deum oaow dake ‘Sieay aae af adoat on Bad = 
| wort tom woah ssenaal god bait pethey te sprees» ee ot tow batotte 
todd ptea ert Hose, assess te dene ast me tanta © tibetan 2 vaste 
- nuess out ies dom bXh teen oe Yaris phe owe 
pth ot geeone baat duahae top ‘walt ‘ents ‘ga 














q of mic todow Dover shedon. tae ‘el . <9 
ad La ote fant, eee hae *” Ane 


. pats taoe taka s. ‘ah oat a Fimomty “Xe 
 teeae via wer bas co ont tak sin \ 





fist pA Sea ene Snes. & tug fet 


told amma Rosew he bad stered 1t thers, and that "she was satise 
fied;* that he waa never permittee’ te go inte the vault by hime 
self; that he mever took ceate out of there himself; that somebody 
went ¢ora te She vault and brenght sceate wp to him; that he newer 
teak Ame Ream's o¢atb out of the vault; that he newax saw the 
Goat after he tek it to Glaaser's; that eon one oceanion when he 
fas in Glasser'a atere he sald te Glaaser, You still have a cost 
of mine theras*® that Glasser said, "Your cest den't there:* that 
he and Glasser went inte the vauit and Tewnd thet the sost was 
met there, 

Ya are of the eeinton that the presonderanse of the 
evidesve dleariy c#tablishes the feet that the defendant vas a 
bailes; that in the clrewastesces the burden was on him te shew 
tuat be exereised the scarce that was regulrad by the natare of the 
ballaent; aid that be hag fails4 to mske auch preef, 

in the case of Gueing et al. v. Weed, 44 211., 415, 
the court gaid (p. 421): "We bold it the more rensoneble rule, 
when he beiler hee shown he stored the goote tn goad esndition, 
and trey ware returned te hin in a duansged state, or net returned 
Bt all, thal the low sheuld presume negligence en the part of the 
bailee, and impese ou him the burden of abewing he e@xereised aneh 
Gave as Yan required by the mature of the ballment,* The case ef 
fuming et ol. v. Used, suora, wae Yolleved in the sasasof Schaefer 
v. palety Desoeit Company, 282 111., 43, 50, and Biles v. Interna 

moany, 229 IL1,, 320, 327. 





Yowuner. ser the jefeniaut contends that there is ne 
@videnee ef the vaiue of the caat. Ye do net think that the eens 
tention ia eorreet, 

The preef of claim made by Anna Resen to the pluintiffe 
Tor the less ef the coat was introdueed in evidence, and in the proof 


of claim it is atuted that the exsh value of the coat wae $1050. The 
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evidence shows that the plaintiffs paid that ameunt te Anna Beosen as 
indemnity for the lows of the coat, 

Ho evidence as to the value of the coat was introduced 
by the defendant, 

We are of the opinion that in the cireusatances there is 
sufficient evidence of the value of the coat. Johnson v. Canfield. 

gapany, 202 111., 261, lid, 112; Cloyes v. Plastie, 231 111. 

App., 143, 191; dv. J. Housso at al., No. 2210, 


opinion filed in this ceurt, pot yet resorted, 








For the reasona atated the Judgment ef the trial court 
is reversed and judement is entered here in favor of the plaintiffs 
in the eum of 21080, 


SUOCMINT REVERSED AND JUNGLENT BNTERED 
AYRE IN THE Stk oF $1o80,.G0O, 


Matchett, FP. J,, snd KeSurely, J., concur. 
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JOE MITCHELL, 
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Aprellee, 
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Vo 
OF CHICAGO, 


Appeliant. fo Ps 4 1 TA . 6 0) 0) 


ag 
BR. JUSTICK JOHNSTON DELIVERED TNE OPINION OF TH: COUAT. 


ANTON YsG¥eEr, 


This is an action in the Municipal Court of Chisage 
broucht by Joe Kitcheli, the plaintiff, agsinet Anton Yagner, 
the defendant, te recover $500 which the plaintiff alleges he 
lent te the defendant. 

The cause was tried before the court without a jury. 
The court feund in faver ef the plaintiff in the sum ef $536 
and costs, and entered judgment en the finding. The defendent 
hes appesled from the judgment. 

The defendant contends that the court committed 
reversible error in that the court telephoned the wife and the 
cousin of the pisintiff snd qmeutioned them shout the facts in 
the ease, 

The abstract does net show any such action on the part 
of the court. 

All ef the other ascisnments ef «rror of the dicfendant 
relate to the evidence, end as none of the evidence is abetracted, 
these acsignmenta of errer should net be considered. 

The rule is that the appelient de required to furnish a 
complete abstract showing everything neceseary to a determinstion 
of the questions invelved on eppeal, (Kieshkowski v. Bestrom, 179 
Ill. App. 73, 75) and thet where the testimeny is net abstracted 
the presumption chould be indulged that the evidence, is abstract<d, 
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would sustein the sudgment. Glos vy. Shedd, 218 111, 209, 218; 
hove ve. Dick, 177 tll. App. 98, 100. 

it 48 slao the rule that the sourt will not exnmine 
the record fer the purpose ef ascertaining whether « judgment 
should be reversed. Tharnten vy. Kuus, 180 Ili. Apo. 422, 424; 
Deytsch, 176 Ill. App. 6335, 654, 





Fer the reasons stated the judgment of the trial 
eourt du affirmed. 


Matchett, Pe. Je, and Mevarely, veg SOncure 
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‘Refendant in Error, # 
4 ) £ ERROR TO RUNICTPAL COURT 
wa. \ 2s 
\ OF CHICAGO, 
HANS HANSOR, ‘, é 
Plaintiff in Error. 
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BR, JUSTICE JOHNSTON DELIVERED THE GPIBION OF THE COURT. 


This is an aetion in the Eunisipal court ef Chicage, 
breught by the Loula Seigler Company, the plaintiff, against the 
Anderson Iren Yorka, the defendant. The statement of claim of the 
plaintiff is as follows: 


"Frat the defendant gave it a verbsl erder te furnish and 
deliver te the bullding of Hana Rangon at Se, 7311 Luella aAve., 
Chicago, illineis, twe (2%) dewble hung metal windows at a price 
of $73.00, Plaintiff alleges thet it did make said windows snd 
did deliver eaild vindews te sald premises on the “lst itay of 
July, 1994. Plaintiff further alleges that afterward the de- 
fendant netified the plaintiff that it wished to return said 
windewe te the plaintiff; thereafter the plaintiff called fer 
and teck back eald windews; thet upen deducting its prefite 
and @¢xnenses on said transaction the slaintiff allerad the 
defendant a eredit ef $26.00 er ite said bill, leaving due ond 
owing ts the plaintiff the sum of $53.05," 


The oase Was heard befere the court witheut a jury. 
The court dierelesed the action as ts the defendant, the andereen 
Iron worke; entered an order maicdngs Bans Hanson a narty defendant; 
found the issues for the plaintiff; assessed the plaintiff's dam- 
ages at $53 and costs; and entered judgment ageinest Kans Heneon on 
the finding. fhe order making Hans Hansen a party defendant is as 
fellews: 


"Thia cause coming on for trial this 4th day of Kay, 1925, 
the court hoving hear’ the evldence and the argumercts ef coun- 
sel for the plaintiff and defendant and being advised in the 
prenizes, On motion of attorney for the vlaintiff fer leave 
to make Hane Hanson additional party defendant the euid Hane 
Hanson being in court as a witness fer the defendant and 
having testified as a witnens for the defendant, and the eourt 
having jurisdiction of said Hane Haneon, said motion ia alloved 
by the court. The court finds the issues for the plaintiff and 
against the defendent Hans Eansen ané assesses the plaintiff's 
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dawaces at 383 and eosts. Said sult ie disminzsed as to the dee 
fendant, Anderson Iren Yorks. Judement on the finding fer $83 
and cosets against the defendant Hane Hanson,” 

Counsel for Nansen contend that the fudgment against 
fianson is void in that it ie violative of Seetion % of the Bill 
of Rights of the Conetitution ef TLiinsis, whieh provides that 
"Ne person shall be deprived of life, literty or property without 
due procees of law.* 

Ye think that the contention of counsel for Manson is 
correct. 

It is a rule a8 old ss the law that no one shali be 
personally beund until he has had his day in seurt, by which is 
meant, until he has been cited te appear ant has been afforded an 
oppertunity to be heard; that Judgaent sitrout such eltstien and 
opportunity wants a11 the attributes of a judicial daterminstion; 
that sueh jJudsment is Judicial usurpation and eppression, and can 
never be upheld where fustice ie fairly administered. 6 Ayling 
Gase Law, section 442, ». 447, 

It is elementary thet to authorize a judement against. 

@ pereon who ksa net anyearet or sthervise submitted himself te the 
Jurisdiction ef the court, there muat be not only service upon such 
person, but also a Legel return ef such service; that until service 
has been made ané a legel return enterec, the court is witheut Jurise 
aiction to enter Judgment agsinst = defendant whe has net appeared, 
AlbvichtePryer Co. v. Pagifie Selling Co., 126 Gn, 496, S00. Serviee 
ef summens ean be shown only by an officer's return. I. 6. R. Re Co. 
v. The Poopie, 189 122., 119, 192; Hessler v. Bright, 3 111, App. 
229, 231. 





bar 
Tm fhe case at/the resord does not skew that a summons wae 


ever issued or returned as to Fanson; or that the aopearanece of Kansan 


Was ever entered, sither orally or in writing, by himself or by an 
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atterney. Nor 4eas the record show that the statement of claim was 
amenied after the erder ef court making Eanson an additional party 
defeniant; nor that a hearing was had softer Ronson was made an ade 
ditional party defendant. 

the order of court making Hanson an adjitional party 
defendant dose net find that Hanson was served with sumuens er that 
any summons Was ever returned as te Hansen, or that the appearance of 
Sanson was entered, either orasliy or in writing. The order merely 
finds that the court had jurisdiction of Hanson. Such Finding is 
mot conclusive. The rule is that if from an inepactieon of the whele 
reeoré it is seen that there war ne jurisdiction, the finding as te 
Jurisdietion is overcome. 


People, supra; Forreunt v. Fey, 218 f31., 164, 1é9. 
Counsel fer the plaintiff im contending that the court 





had jurisdiction ef Haneen, says: “The defendant was present in 
court, a8 a witness, his testiceny eeaticfied the court that he was 
the real, vreper defendant ip the case, he ves made party defendant 
on motion of the plaintiff, he submitted te the jurisdiction of the 
eourt, objecte4t to the assessment of damages, and afterwards made a 
motion te vacate the juigment." In support of hia contention counsel 
fer the plaintiff cites the case ef Hotchkiss v. Vanderpoel, 139 Ill. 
App. 334, 

if the testimony of Hansen satisfied the eourt that Hane 
@ON Was a proper party defendant, Hanson should have been made party 
defendant in the proper way by service of suwzone. The reeerd does 
not show that Heneon subeitted to the jurisdiction of the court: 
nor does the regerd shew that he objected te the ageegrmment of dame 
ages. LEut even if he had objected to the agaeement of damages, 
it docs not apnear from the recerd thet he objected a a party te 
the proceeding, Ae for ap the recerd shove, he a8 ea stranger te the 


Proeteting, on’ that as te him the preceeding wan coram non juéice. 
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it is true that after the entry of the Judgient Hanson 
made « motion ta vaesate the judgment. But in view of the state of 
the recerd, the motion wae made by Uansen as & Stranger, not as a 
party tc the preeeeding, 

She ease of Hotchkiss v. Vanderpool, supra, cited by 
evunsel for the plaintiff, ia aot in point, as is evident from the 
folleving lenguage of the eourt (p. 333): 

*"e ennnot soe that the court failed in jurisdietion in the 
aemumepesit euit. If npthinge elee ip the proceedings were auSfi- 
elent te confer that jurisdiction, we think the suseessafrul 
motion of his attorney for a hill of particulars of the elaie 
agsinet him berere trial sas a general anoearsnce., The dei endant 
then, although not pleading to the deelarntion, tock part in the 
trial en the question of the assessment of dasages a4 erosge 
examined the manager on the primary cerits of the ease, Moree 
aver, Se uade a motion to set aside the versiet sgainst him on 
the sesumpm@it ieene., Bach of these three thinge amounted te « 
general appearance, * 

Although the judguent is void as te Hansen and he was not 
& perty to the preceeding, Khaneen is net precluded frem presecuting 
this writ ef errer te reverwe the jutement. People v. Evang, 262 
Tll., #35, 237, 238; Uouneresberwer v. The Veerle, 23 I1l., 145, 152, 
153; ihe Feovle v. Gog) Belt Blectrie by, Go., 313 IL1., 29, 34. 

¥Yor the reseone stated the judgement ta reversed. 


REVERB SSD, 


Enteohett, P. 3., am? Megurely, J., concur, 
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LA MURRAY, \ 
Plaintiff \in “rrer, 


Ve \ 
ALBERT W. VILLZA and 


ERAOR TO 
MUNICIPAL COURT 
OF CHICA. 


ie Kamiah isl cet ine Met OH 3 


under the name and style off 
Siena a in Es ral 

Defendants Cars HAT FT AR CMD 

; y 4) i.4. © U Q 

BMA. JUSTICE JGOHHSTON DLLIVARND THE OPINION OF THE COURT. 


This ig an action in the Hunicipal Court of the City 
ef Chignge brought by Lalas Murrey, the plaintiff, agdinet Albert 
H. Miller and Zartin Rallie, doing business under the name and 
style of MAller-Eallie Pur Shop, the defendants, to recover 3400 
naid by the plaintiff te the defendenta for a fur coat which 
the plaintiff alleges wie eld, worn out end eof peor material, 
tat which wou wilfully ond freudulentiy represented to the plain- 
tiff es being new and of geod material. 

The appearance of the defendsntse was entered by attorneys 
purporting to be attorneys for the doTencents. A triel wae had 
before on fury end « verdict was returned against the defendants, 
and the plaintiff's demages were assessed at 3460, Judgment was 
entered om the verdict. Metiene fer a new trial and in arrest of 
judgment were made on behalf of the defenients, ond the metions 
were denied. On behalf of the defendants an apreal was prayed from 
the fuigment, but wae net perfected, : 

Were than thirty deys efter the entry of the judgment, a 
motion was made by the defendant, Martin Kellie, te veente the 
judgment. The court entered an order granting the motien and stayed 
the execution os te Kallis. From this order the plaintiff has 
proseeuted this writ of error. 

The only ground on which the plaintiff aske fer a reversal 
of the order is thet mo petition was filed by Kallis, ee required 
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by section 21 of the Municipal Court Act. 

The anewer te the contention ef the plaintiff is that 
an additional statract of researd filed on behalf of Kallis shows 
that a petition was filed by Eallis. The petition ia ae follews: 


"1. Your petitioner, Merton Xallis, respectfully 
represents ynte the Ceurtthat on teewit: Jamary 9, 1954, 
he wae served with en exemtion by the bailiff of the 
peering Court of Chicage. which execution was directed 
aguinet Albert Miller on¢ Martin Rallies. 


2. Your petitioner further represents that the dote 
of the wervice ef the ssid execution wes the first knowledge 
that wos commnicated ta your petitioner ef the fast that 
such o case wae pending in the Municipal Court and thet he 
wee invelvyed in any wey’. 


3. Your petitioner further represents that he war 
never served with any summons or service of proceas in the 
above entitled couse; that he did net outherice Callahan & 
Callahan or any other atterneys to file hie apoesranee for 
Khim thet he hec never ompleyed the Pir of Cabishan & 
Callahan to transact any ef his legal werk and thet the 
appearence fiied by the 2aic Ticm of Callshen & Celishen of 
Mortin Keliis wae net made fer or in behalf of your 
petitioner ané wae not mace with amy autherity Trem your 
petitioner. 


4. Your petitioner further represents thet he hed 
disavlved hie business relations with Albert Milier, and 
wee not in ony way agseciated with the seid Albert Miller 
at the time of the transsction upon which the case ef section 
is predicated; thet he has any knowledge of any of the facta 
er Sivcumstences iavelved im the tagd transnetion. 


5. Your pets Shenae further represents thot upen the 
theory of idem sor the pleintiff intends to levy upon 
the goods and oh stele of your petitioner upon the judgment 
yrecured ageinst Kartin Kellie in the sabeve entitled cense. 


wherefore your petitioner preys that en order be 
entered in the above entitled cause vaesting end setting 
aside the finding and judgment enterec herein agsoinst the 
defendant Martin Kallis. 
Morton Kallis, 


Petitioner. 





State of Iliinois 
County ef Cock 88 


Marten Kallas, being first duly sworn on oath, deposes 
end gays thot be is the petitiones in the sbeve entitied 
caue@, thut he hee read the ebeve end fersgoing petition by 
a subscribed and th=t the come is true in substance end in 

mete } 
Morton Kaliis.*® 
The <scerd ¢ece not shoe thet the petition w«3s dsarred 


to by the plaintiff or that omy plea was filed by the pleintiff, 
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or that the piaintiify in ony manner troversed the allegoatione 
in the petition. 

We are of the opinion thet the petition alleges foots 
surficient to bring it within the previsions ef settion 21 of 
the Municipesl court oct, amd that the order ef the trial esurt 
Vatetine the judgment was correct. 

The erder ie aflirucd.e 

JEBIREED « 


Hatechett, Fe do, and Kocurciy, J., cencur, 
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POPTAL TRUK CIRGULY couRT 


OF COOK COUNTY, 


EN 
Weipa 


32, JsTicE JOIN aTOM BELLI VGRSD THR OPIRIGH OF TEN COURT, 

Thie ie an apres by the aefendeante, the City of 
Chicago, Siliiam &, Dever, Zayer of the Gity ef Ghicage, and 
Thence FP, Leanne, City Gglieeter af the City of Chivace, Trem an 
aréer of the Ulreuit court grenting a writ ef mondanues, directing 
the dafeniants te lasue to Sel @intarnits, the satitioner, a 
apecial permit te operate and gouduct a jewairy wuctien for a 
period of thirteen days beginning with ¥epruary 14, 1975. 

4S& tne peried Ter whieh the parnit was requested 
bae iemg singe «exoired, we are of the epinion that the eanpral, 
LAVOAS OF FO 2Owean ve City of 


shovléd be dlewiesed, The, 


Guicags, 268 111., 273. 





APPSAL DISHIESED, 


Matehett, 7. 7., od PeSwrely, J., sonour, 
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PROPLY OF V1 Orare OF ILLINOIS, 4 
Befendant in Error, ” 
a MEROR TO KMMWICTPAL covET 


GEORGE A, RUDBIOK, yf ) 
Plaintiff inétrror. — ) 


aa 


Pee 2 4 1 i othe 6 O 1 


BR, SUSTIOR BehURTLY DRLIVERED THN GPINIGR OY THE Coret, 


OF CHICAGO, 


wae 


Defendant, by iuforsation, was charged wlth obtaining 
mouey Trem 2, Glivieri by false pretenses. Upon trial he was 
found guilty and sentenced te six monthe in the Houae of Cerrece 
tion wd fine@ 9166, 

It is urged for reversal that the information dees 
not charge the commission of a crime, The information, by 2. 
Clivieri, charges that Gearce A, Rudnick falesly represented and 
pretendad te affiant that he, Rutnick, wan « eolieetor fer the 
Peoples Gaa Light & Seke Company, and ar fiant, relying on and 
believing the faise pretenses and renrenemtatiens to be true and 
"then and there belng deasived thereby was induced by means and 
Feason thereof to pay ever and deliver* to Rudnick a sum of money. 
it i@ argued that the werd "Induced" means influenced only and 
dees not emount to an eliegation tat the complaining wiinese did 


pay Wy Seaey te Auduica, the defendant. fe say that a person wae 


int induced te do a certain thing is equivalent to saying that he was 


ied te de this and imperts the act itself, Yhe allegation that by 

means of the false repreeentetions the affiant “wags induced” to 

pay over money importe that he did, in fact, pay the money. 
Defaidant went to trial without making a motien te 


quash and the information wae sufficient, after verdict, sltheugh 
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it micht have been aA ere Torvmal on s motion te cussh. Peonle 
v. Heber, 152 731. app. 1068. 

The complaining witness, Olivieri, testified that he 
bad a grocery atere using gaa from the Peeples Gas sight & Coke 
Company, and that on May 7), 1924, tha defendant, Rudnisck, came 
inte the etere and presented » bill fer the Gus eomupany, whieh the 
witness paid, giving Hudrick $7.15 and receiving from him a reeeipt 
weieh Rudniek signed. The witness wee positive in his identifica- 
tien of the defendant. The reseipt was introdueed in evidenee und 
marked as oan exhibit, The defendant dented that he had ever seen 
Cliviert befere the trial, fernied that ss had been in the etere or 
had eollested sy money Tram Clivieri and given him a receipt. He 
teatified that the handwritime on the reeeint was not his. It ie 
eonceded that he was net ampleyed by the Gas company. 

It is sontenied that the teatimeny of the complaining 
witnerzs, standing alena, against that of the defendant is nat auf 
ficteat ta warrant conyiotien, The jury saw and heard the respece 
tive witnesses, and thelr convlusien te belleve the etory of 
Glivieri rather than that of defendant will not be disturbed, as 
the jury had better eppertunities to pbeerve the witnesses while 
testifying. 

fhe Paet that there ras oniy ene wliness testifying to the 
sommincion ef the erime sid thal ne wae eontradioted by the Ate 
fendant ia net, alone, waffielent te juetify a reversal. * Peonle 
ve. Byrex, 277 Tl, S21, 

& further rearen fer affireing on the evidence is that 
the receipt, which wae an exhibit im the ease sud subultted to the 
jury, is not in the record before us, Therefore, the defendant is 
not in sa pesition te challenge the exffiecleney of the evidenee, 
People v. Bieheff, 266 T11., 103, 


Complaint is made ef the conduct of the prosecuting 


attorney on the trial, especially im his cross-exzanination of 
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wiige@aen and tie argument to tee fury. Some af the things said 
perhaps were widaiiad for, but nething of sufficient importance 
appears te Rave egeurred which would require a reversal, 

ki 1s agserted that there were too many Lustructions 
on the dectrine of resegnabls deubt. The brief does not inform up 
at tg the numker civen nox their centents. Ye are in sympathy 
with the eritielem ageinet lengthy and sumersus inetructions on 
reasonable Acubt. In the inetant ence it reuld aces that euch ine 
atructions wowld faver tie fefendant. In any event, they vere 
mot ebjectsd te. Seuneel for defeniant 414 moke an ebfeation te 
the eourt's fellure te clive certain tnhetructions, Bat thie was 
after the jury had retired, “s sare net tela of the partievlar 
inetructions counsel referred to, 

He eurflelent reneen 4a presented for a reversal, 
an’ the jJucgeent le affirmed. 

AFPIRESD, 


Katebett, ¥. J., sad Jehustan, J,, concer. 
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BK, JUSTICZ siaietaimaatel DELIVERED THE GPIRIOR OF TES OOWRKT, 


This is a suit in trover and trespass, plaintiff 
alleging that defendant wrongfuliy teek and converted a moter 
truck beloncing to him. Defendant pleaded that it tesk the truck 
by virtue of the provisions of aichattel mortgage. Upon trial 
Plaintiff hed a verdict on which jutgment wan entered for $1544.46. 

In 1921 Monachello was in the trucking tusineas, Dee 
fendant dealt in commercial paper, seecialicing largely in what 
wae called autsoasbile or truck paper. Where the belance of the 
purchase price of an sutomebile er truck was secured by chattel 
mortgaces, the dealers holding the notes would all them te dee 
fentant a@ a diseownt. Kebert A. Dunn was the agent and repre- 
sentative in Unicage of the fitan Truck Company of Milwaukee, and 
had done considerable business with deSendant, selling it sueh 
chattel mortgage notes. 

In April, 1921, Yenacheile, Damn end another party, 
Rudolph Vedicka, beeane interested ag subcontractors in a COn~ 
traet with Pronger & Black for hauling sonerete te be used in the 
construction of a readway in Cook Gounty. Gn April 14th kenachelloe 
gave Dunn, as agent fer the Titan Truek Company, an erder fer a 
truck, paying $500 down and $1500 to he paid om delivery of the 
truck, and the balance in twelve monthly inetalmente evidenced by 


Motes secured by chattel Mortgage, 
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funn had some conversation «ith Balter KH, Meller, 
president of the defendant company, with reference to thia sale 
and the propesed shattel mertgage, and om Hey 8, 1921, defendant 
Wrote Dunn to the effeet that ite investigation of Kenachelle with 
reference to giving him credit prompted it te refuse to buy hie 
notes and the chattel mortgage ‘unless changes are made as atinue 
lated." Kay 17, 1921, Sunn executed the notes fer the balance 
due em the truek and a chattel mortgage, which vere delivered to 
the defendant, On the same day Sunn, Kenachelle ond Vodicka 
exeouted an aseicrment te Walter E. Helier of 411 menecy that might 
basome 4ne undar the Trenger & Black centrnet. This assisument 
provided that, after sllowing 415 « day fer the enerating expenses 
of the truck, fifty per cent of the money ae paid by Prencer & 
Biask, should be credited on the Dunn notes and the renaining 
fifty per cent on the Vodicka notes. The Vodicka transaction is 
net involved in this eontreversy. 

This assignment wae draw by the attorneys fer the 
defendant, and in it Dunn, Konachelle ond Vedicka are deseribed 
ao "copartners doing business ae Highway Service Company. * They 
were not, in fact, general partrers; it weuwld be more eecurate to 
say that each head some interest in the Pronger & Black contract, 
but such interests were several and not joint. 

Om the game day, May 17th, Menschelie cave Dunn his 
check fer 91500, reesiving a receipt therefor end also an order 
from Dunn on the Titan Truck Company in Milwevkee, Viecensin, fer 
the truek. Monachelle went te Milwevkee, the truek was delivered 
to him, he brougkt 1% back to Chicage, snd it was used by him on 
the Pronger & Blaek contract in lsying sonsrete pavement. He was 
in poesession of the truck from the time 1¢ was deliveres to hin, 


using it eon this job witil the work was suspended on account ef 


eold weather in Deceuber, 1921, when he stored it in the garage nekt 
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to hie hems. The maney coming to Kenachelle frem Prenger & 
Black wae paid to defendant Heller, In April, 1922, Honaehelle 


took the truck for use on a road job im DuPage County. In May, 
1922, there was $285.30 due on the chattel mortgage netes held 
by defendant. 

At thie time and while Kenachelie was in posasssion 
ef the truck on the work in DuPags County, defendant teok from 
Dunn a chattel mortgage dated May 26, 1922, purperting to cone 
vey Monachello'a truck te secure a loan to Dunn; the balance ef 
$285.30 dus om the firat chattel mertgage was included in this 
new lean, and the o14 note wae cancelled sand aurrendered, Mona- 
chelle knew nothing of this new mortsage. Subsequently Dunn 
@isanpeared and apparently nene of the partiea hes been sable 
to find him. In Ooteber, 1972, while the truek wae in the 
noeeeesion of Monachelie ent in DuPage Oounty, defendant seized 
it under this Last mortgace and estierad it. 

Eonechelio then exiled at the office of defendant 
and informed Walter Heller that the truek belenged te him, Feller 
testified that he replied that he believed it was tumn's truck and 
had taken it under tiie new mertsage and nete, and ke inquired her 
it happened that the first mortgage and notes were executed by 
Sunn if the truck belonged to honechelle, snd that Konechelie 
stated that he and Dunn had egreed that Kenachelie's eredit was 
not sufficient, that Dunn't eredit had been established with de. 
fendant,eo te finance the matter and get the defendant te buy the 


notes it was agreed that Dunn sheuld sign the mortgage and netes 
and net inform the defendant that it wae Konachelle's truek. 


Selier insisted that he would net relesse the truek until the 
balance due on the last mortgage nete wae peid. This meeting in 


Cetober, 1922, was the first time that Monachelle had ever met the 
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defendant's officers, 
Pilagutisr, Nonachslle, teatified that he di4 net Bnew 
the partisulara eonceraing the original netes and mortgage; that 


he Rimeelf 4144 not sign any aoten, that he inauired of Duna why 
this trangsetien with the defendant esuld not be under kis ew 


name, and wag teld by Dunn that he, Memachelio, did net have 
enough eredit, a¢ that defendant vould not currythe neter under 
hie none, 

AYter the truck wae takem by defencant, Urs, Carndlle 
Parélia, # cousin of Kenaehello's, hed some negotiations with 
Heller amd gave defendant her cheek for 31544,40 and reeeived 
from defendant a B41) ef wale conveying te her frem defendant the 
truck in queetion for a consideration ef $1844.46, Pisintirr 
testified that he was not present when this teck wlaee, but Feller 
faye that he wae, Aftervardse Yonaehelie teok the truck from the 
plage where defernitant hed stored {¢, 

tt in earnestly ercus® that « fraud wae sernetrated 
on the defendant by Eonackelle in nermitting and leading defendant 
te believe that Dyin war the owner of the truck, Tt is net eleined 
that Menuchelle made any representation to thie effeet, but that 
hie silence fer wany months, during which Hime he knew that Dunn hed 
signed the notes and chattel sortinge held by defendant, led defend- 
anit to believe thet Durm owned the truck, There is persuasive evie 
dence that defendant knew that BDupn 414 not own the truck and that 
Bonaehelle 4id. From their course ef business with Cunn, defendant 
Would knew that Dunn 4i¢ net purchase these trucks fer himself but 
az agent for the Titan ruck Company wae selling them to 4ifferent 
purchasers, The facet that tefore the mortwage was cade the eredit 
ef Menashelle wae investigated and disappreved by defendant and 


that defendant suggested a plan for handling the matter and then 


Dunn made the netes snd mortage and the paymeriea te Eonachelie 
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undexy the frenger & Black contract ware assigned te delendant, leads 
clearly to the conglusien that defendant not only knew that Dunn 
waa net the real osner of the truck, but sise dewlsed thie vlan 

of garrving on the trensaction, At least there is sufficient in 

the reesr’ to Justify the jury in se belisving. 

tinder the competent evidence there could have been 
Bo other vardict than euflity fer the felicring reseony The 
ehnitel mortense of Hay 26, 169%, wan aeknesledred by Robert A, 

Sunn by A. BE. Hethencen, his attormey in fant, before James 4, 
Kearns, Clerk ef the Municipal court ef Upieage. Kiss hiehangen 
ves an sepicyee of defendant in ite sffiee, which te elygnificant 
as to the relations between Dunn onc the defendant. 

At the tine ef the execution of thie mertgsge Dupn 
resiced in Aiversidea, Tllineis, which Le not in the aity of Chie 
gags, ab¢ the truck deseribed im the chattel mertgage was in the 
powsession of Ueriaobelle ls DuPage county, There was no acknewledge 
went of ihe chattel meriguge except before the Clerk of the Municipal 
cowrt ef Gh.cago. “pen motion the trial court struck (his mertgage 
from the evidence a9 invelic. This ruling was preper, The statute 
on Mortcaces providas that, if the sertgager is a resident ef the 
state of the time of meking the sckmowled ment, it shall be s¢- 
knovledesd before a Jueties af the nesses ef the town or precinct 
where the mortescer resitee, or if there is no fustice of the peace 
af the tern or precinet or there ia ne auch justice of the peace, 
saif¢ imetriusent shell be ackneoviedved before the clerk or deputy 
@lerk of the Bunicipel ceurt “in the district im which the mortgager 
resides, or if there be mo auch clerk or deputy clerk, before the 
county Judge in the county in whieh the mertgacor reasides.* Seetien 
2, Mertgages. Hy section 1 it is provided that, wiless the wort- 
@sge is so acknowledged, it shall not be valid against the rights 


ané interests of any third verson, 
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As plaintiff, Kenachelle, was in setual pogsession 
ef the truck and had no knowledge of the execution of this mortgage, 
and at it was not praperly scknewleiged eae required by the 
statute, it was void as te him. Guest Piano Co. v. Moore, 182 
Til. App. 529. 

With thia chattel mertcage withérawa from the cote 
aideration of the jury, there vas nothing shown te juretify the 
taking of the truck by the 4efentant and the wrongful conver- 
sien was established. 

The Anmages, $1544.40, assessed by the jury are 
challenged on the greund that there is ne competent evirtence te 
sustain the finding. The truck was bought in 1921 for $4550, 

In Getober, 1922, it was conveyed by defendant to Ure, Parrella, 
fer $1844.46, While other and better evidence might have been 
introduced, shoring more definitely the value ef the truek at 


the time of the conversion, yet censidering the purchase price in 
1921, ite use for less than two years, smd the consideration in 


the bill of sale, there wae some evidanse on wrieh to fix the 
value. It is a fair inference that it wae worth at least 
$1544.40, and we will not disturk the verdict because of the 
absence of more testimony as to ite value. 

Couneel for defendant present « number ¢f points 
in argwaent which we 4o net diseuse for the reason that in our 
opinion they eannet change the ineviteble finéin«s ef the jury. 
if the record Justified the conclusion that defendant knew all 
the time that Wonachelle and not Dunn owned the truak, and the 
Withdrawal from the evidenee of the chattel mortgage of Kay 26, 


1922, Was proper, considerations of any esteppel or alleged 


settlesent of the controversy are not materiel, Neither is 
there basis in the reeerd Yer the assertion that, ss there is 


mo evidence ef especial Caiage, the mest that sould be recovered 


is nominal damages on the ground that the truck was Freatored te 
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the plaintiff. Defendsnt di4 met restore the truck te plaintiff 
but scl it te Kre, Parmolla, and the reearé iy silent as to any 
arrangement er agreement between the latter and plaintiff se te 
the porseasicn er ownershio of the truck. Hon sonetet, Ure. 


Parrella still owns it. 
The inestruetion civen st the reeuest of plaintirf 


is eriticized es exeluding from ceneiferation ef the jury every 
matter of fuetification and defense, The inzivuction, in suab- 
Stance, was thai the Lesues should be feund fer the slaintiff 

and against the defendant if the jury found that at the tine 

ef the taking of the truck it belonged to plaintiff. The instrue- 
tion omits the theery which defendant gought te establish by evi- 
dence, but plaintiff iz obliged only to present the law correctly 
in hie inatructions upon his theory ef the case, end it ie net 
necessary in an instruction te necetive matters of defense. Hount 
Olive Cosi Co. v. Hademacher, 196 Tll., 5338; : 
shange v. Vilson 4 Ge,, 223 Ill, Avy, 126, Ewen if the inetrue- 





tien wae open to the criticilam made, we shoul4 not reverse, as @ 
finding for the elaintiff wae the only one properly returnable 
upon the record, 
Ko gonvineing reasen ia presented fer a reversal, and 
the futument is therefore affirmed, 
AFFIRMED. 
Batehett, P. J., and Johnston, J,., concur, 
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WILLIAM E. DSvER, \ mayer ef ne 
City ef Chicags, at al., é 
dovellangs. 
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KR, JUSTICd ReSURELY DELIVERED THE OPINION OF THR COURT, 


This is an apeocel by the defendants from am erder 
avarding a writ of unndamas directing the defendants te iseue a 
licenee to the relator, Anton Reerekia, to cemiusct a retail 
beverage bueineess at mumber 46695 South Puvlina street in Onicage. 
Relater dees not anpesr in thie scurt te defent the Lesuanee ef 
the writ, 

It is wall established by muny decisions that a writ 
of mandamys showld net iaenea miieee the party seeking it ehewsa a 
elear right therete and a cerreayending legal duty en the part of the 
defendant to perform the act, that the granting of a license of 
this sert is within the digeretien of the Mayor of the City of 
Chieago, and the writ of mendawus will net issue wiless there ta 
& clear abuse of such diseretion, Eeople v. Webb, 256 I11,, 364. 

Sy deferdeonts' snewer it was derided that relator ever 
applied te the Mayor fer a ilcense ond that hia application there- 
for wae refused, ‘The purported apolication is net preaerved in 
the reeord before us and there is nething to shew thet it was in 
compliance with the reguirexents of the erdimance. Sueh an ape 


Blication, if made, shewl4 have heen offered in evidence or 
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preserved in the bi], ef excentiens. Az this wan not done, it fa 
not before us. 

hy anewer defendants slse seserted that relater 414 
mot in fact intend to operate aaid place of businesr himeeif, but 
Wan attemotines te seenre a license in hie nane for the gee ef the 
former ewner, whese licensee had been revered, thereby te defeat 
the valid existing ordinances of the City ef Chieags. Phese 
allegations were not denied by renlication, sn4 they are therefere 
admitted ou the record by the pleadings, Beople v. 2ity of Reok 
island, 215 111., 458, 492. 

it appears in evidence that on incuiry by a tuveeti« 
gating police officer as to whether reloeter had a bili ef sale er @ 


.ease, or anything te shew thei he ware o hens fide owner of the 





business at the piace im aqueetian, releter reclisd txsi %e ha@ net. 
There wae ales evidence tending to shee that the business esntinued 
in charge of the former owner eid his sem and mot the relater. 

Upon the recerd before us relater was not entitled te 
the writ, and the order avarding 14 le reversed. 


REVERSES, 


Matehett, ?. 7., ant Jehnsten, 7., eoneur. 
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LUINSR H, THOMPSON, é 
Plaintiff in Erger. 
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ER, JUSTICH MeDURELY DELIVERED THE CPINION oF THE GOURT, 


Infermution was filed charging that defreniant, on or 
about kay 27, 1925, violated the statute making it a misdeneaner 
‘uring the life of a chattel mortgage for any mertgager te eeli, 
tranefer, ooneeal, take, drive or carry away, or in any manner 
dispose of the mertyaged property, or any part thereof, or cause 
the sane to be done, without the written consent of the holder 
ef the incumbrance. Section 8, chap. 95, Illinois Statutes 
(Cnbili.) Om trial by the court defendant was found gudity and 
fined 3860, 

A number of pointe are presented as grounds fer ree 
versal, but one ia sufficient, nauely, that the faets preven fail 
to establish thet the defendant was guilty of the orime charged, 

By chattel mertgage dated July 17, 1924, defendent 
conveyed to Joseph Glaser trenty-five pool tablas, three billiard 
tables and ether paraphernalia and equipment of a poclreom., One 
day (date uncertain) Glager called at the Poclroom and found some 
men with a truek preparing te move the tables away. aA pelice offie 
G6Y Was Gealled and the moving of the tables atepped. Sone luwaber 
and beaver board, gymnasium equipment and a lunch counter were 
moved, but these things are not covered by the chattel mortgage. 
Re ome testified that the property covered by the mortgage vas 


removed from the premises, and the defendant and the truckmen say 
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that nene of the mortgaged property wae reseved. The defendant 
testified that all of the mertgaged property was still on the 
preowises, aud Claser's testimony was not definitely to the con-« 
trary. ‘The trial Judge, evidently wishing te sscertain the facts 
for himeeif, sent his balliff te the premises te exanine the prope 
erty. The bailiff aid se and reported, a8 appeare from the state- 
ment of the Judge in the reeord, that “all of the stuff is there." 
Upon thie shewing defendant should heave been found net guilty. 

The court, however, proseeied to inquire inte the 
condition ef the pool and bilifard tables, and from the statement 
ef hie bealliff and somes testiseny evidentiy was of the eninien that 
defendant hed taken same of the tables amart and had put them to 
gether again, but ao negligentiy that they vere net in age goed cen} 
dition as they were originally. Gne witness, experteneed in operat. 
ing vbillierd reoms, testified thst he exemined the tables in cues- 
tion and found that several of them were net in line and the covere 
not properly plaeed, and gave his opinion as to the coet of putting 
them in good condition. It ia quite evident thet the trisi court 
imposed the fine on defendant not because he was gullty of the 
erime charged, but ae compensation to the preeeeuting witness, 
Glaser, for what it was thought it would cost to put the tables in 
good condition, Of course, a judgment te conmensate Glaser for 
damages gould net be entered in thie action, which is a erimiral 
prosecution. 

Yor the rengen sboeve indicated the fudement Le ree 


versed, 
BEVERSED,. 


Hatehett, FP. J., and Johneton, J., goneur. 
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SBNEST C, KEAIFF, | 
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HR, JUSTICH MeSUNELY DELIVERED YEE OPINTOR oF THE Count. 


this is an ection fer felse imprigcnment, in whieh 
defencant Kelehken enly was served, Spon trial the court ines 
structed the Jury to find fer the defendant aud Juclsment wae 
accerdingly entered, Irew ~hieh elainsirr espeala, 

Eeth plaintiff and defendant are attorneys at law. 
The case wae tried samewhnd leformally, snd the eourt may have 
erroneously ruled as te the aiwlesibility ef certain evidence, 
but considering ali ef the avidence, inciadiing that offered te 
which objection was made, picintiff was net antltled te have the 
Gase go te the fury: a0 such arrere are unloocrtant, 

Plaintiff was defendant is an aciien Brought in 
the Glreait court ef Geok sounty by kis wite, Irma vay Vannier, 
in & preeseding for seperate maintenanes, in whieh the firm ef 
Kekahon & Chaney represented the complainant, 

wae filed 

A potitien/for a writ of ne exeat against kr. Vane 
ler, which was iseued, divreeting the sheriff te gummen him te 
appear snd answer the bill, and te commit him to the County Jali 
om failure to give bond, A deputy sheriff took Vannier in euse 
te4y ae he wae leaving the Municipal eaurt of Chicago and breught 
him to the sheriff's afYiege, where he wag detained abeut two 
hours and then released won giving bend, Defendant ii¢garen wag 
present when Vannier wag arrested, 
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the declaration dees not aver that defentant acted 
with maliee, but withews ay reagonable er prebsable @esuse. This 


ie not an sation for maliocicua nroseeution, for in such eases it 


is necessary to aver malice. Leliig +. Ravweon, 2 TLi., 272; 
Seezman v. Menge, 8° 111, Ano, 788; Hebertecn ¥. City of Barion, 


O7 Tli, Aep, 332; Watterea v. De ie Mather, 100 Thi. Are., 354; 
Levineon v, Thomas, 174 Tll. Apo. 65. 

It is am4issuted that the Areult ecurt is antheriged 
te ieaue the writ ef ne exeat. Paragraph 3, chapter 97, Tllineis 
Statutes. When the court bas jurisdiction of « subjeet matter, 
it hes the power te deealide all matters involved, amd such Jurin- 
fistien dece net depend upon a rightful deeisien ae to sueh mat. 
ters or errors in the exereice ef euch power, O'Srien v. The 
Poeonls, 916 111., 354. Apelying these censiderations, Lt Tale 
lows thet the Circuit court of Cook enunty, having Jurisdiction 
oer the seoarate malntenanee procesding, had the newer te issue 
the writ of ne exert, and it ia immaterial respecting jurisdic- 
tion whether that sewer wae rightfally or wrongfully used or the 
preeeedings in oroner form, 

Whenever an injury te a peraocn is ecassioned by Legal 
precees of a court ef sompetent jurisdiction, trespass for arreat 
and false imprisonment vill mot lie agaimet the atiormeys in the 
gage, Bessett v. Bratton, 8% T11l., 15%. Irgprisenment under leral 
process of a court, having jurisdiction of the eubject matter, 
seannot be made the bazis of an action for false imprisonment 
againgt the attorneys. Precess under euch circumetanees cone 
stitutes full justification met only ef the officer who serves 
it and the magistrate who ieeues it, but of the attorneys Trepree 
senting the party at whose instance it is issued. Feld 9. 
Leftis, 240 Til., Los, | 
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Whatever fustification nlaintiff may have for 
eritiaiem of the preceedings won the trisl, tarimg into cone 
sideration the entire regerd, ingludinge the rejooted evicence, 
he wae net entitled te maintain hie aetion, and the inmtruetion 
to the Jury te find for the defendant was rroperly given. The 
futoment wes therefore right and it ie affirmed, 


APFIAUED, 


Batehett, P. J,, and Jobnsten, J., eonerur. 
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BR, JUSTICE BeSURELY DELIVERED THR OPTNTCR OF THE COURT, 


"his is an aneeasl from a judgment sesinet J4efentant 
for an amount whieh we ascume te be $539, This was the ameunt of 
the verdict, but the abstract faile to show the entry of any 
judgeemt. 

thie is a fourth class case and the enly voint ore- 
sented by the defendant Tor reversal ie that the statement ef 
tlain ie ineavfficient, citing Gliman v. Chicage Raivay On., 

#68 [1l., 365. Aw the abstract dess not wet out the statement 

of claim tut enly refare to it as *Statement of slain,* we cancet 
pase ween its sufficiency, It is the well established rule that 
the abstract must show satters relied on for reyertal, an¢ that the 
reviewing court vill not examine the record to find srounde for 
reversing, Teterding v. Central [llineis Fubliec Service Go., 223 
Ill, Apn., #74. 

If the etatement is as printed in defandant's brief, 
it is net opes te the objection mede, The slaim is for goods, 
wares, and merchandise anlg and doliversd,with detailed informa- 
tien aa te the ik eiai/citalten & Claim for interest beeause of dae 
fendant’s wilful and vexatious delay in paying the asseunt. Sven 
in a tort action like the Gilman case, supra, it is aufficient if 
the statement reasensbly informe the defen4tant of the nature of the 


@ase he ie ealled wpeon to defend, ond ineuffictencies in ferm are 


cures by verdict. Sher v. Robinson, 298 2ii., 191. It has been 
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Fecentedliy held that in a fourth class case uwpen «a contract, a 
statement is sufficient which etstes the account or nature of 
plaintiff's demand and civees information that will reasonably 
inform the defendant of the nature of the demand. Chapter 357, 
eeotion 426, Ill, Stet. (Crhill); Kapnes v. Hagen, #09 11. 
kon., 96; FWoglten v. A, GC. Grist, In¢g,., M10 TL, Apr. 62; 
Edgerton vy. ©. BR, J, & ©, By, Co., 249 121,, 311, 

There ie ne werit in defentont's evsesl, sod the 
fyAcment ta affirmed, 


AYPIARED, 


Matchett, ©. J., and Johreten, %,, coneur. 
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MR, JUSTICE MeSUAELY DELIVERED THR OPIRION OF THE CoURT, 


Plaintiff, Baker, brought uit sllecing a contract 
with defendant, Lennartz, whereby he was to render services in 
connaction with the elaim of Lennarts azainst the City ef Chieage 
for jamenes caused by the City in lowering the arate of the sides 
walk in frent of Lenmnarts's property; that defendant agreed to 
pay plaintiff $500 fer such services, which were perforced by 
Plaintiff®., Defendant denied the eontract and that pleaintirr 
performed the services alleged. Upon trial by the court plaintirr 
hed Judgement for $500, from which defendant appesle, 

The chief question invelved is one of fact. Lennartez 
had sued the City fer damages te hie property, and apparently was 
dissatisfied with the slew progress of the ease, Frank i, Yarnall, 
& real eetate gan, was lunching with Lemnarts, whe was expressing 
himself as Aissatiefied with thie delay. Baker Joined them and 
wae intreduced ta Lennartg by Yarnell, Yarnell sugeceted to Len- 
herty that Beker was a man of experience and wide aequaintance, and 
thet he might help hin in the matter, The three men talked it over 
and Lennartz expressed © ellidineness te have Baker's services, 
Yarnail asid that Baker shoul’ receive $500 fer hie werk, snd Boker 
testified that te the inquire, “Hew about theat?*® Lennartsz renlied, 
"Sure." A memorandum was drawn up by Yarnell, direeted to Baker 
end to be aligned by Lennartz. fhis araft was read by Yarnsall te 
the other two men, and it was understeod that it was te be eubsee 


quently typewritten, This draft was in evidence and sets forth in 
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detali the claim of Lennarte with reference to the dauages to his 
property and the suggestion that Lennarts would prefer to «dfjust the 
matter out of court, ag hie health was act good and he wished te geo 
South for the winter, Yarnall says thie draft was drawn at the re- 
quest of Lennarts and delivered to Baker. Lenuartz and Laker then 
made an engagement to call at the Cerveration Counsel's affilee. 

They afterwards called ot the Cerporation Counsel's office and had 
an interview with Er, ieon Korneatein, the First Assistant Cerveration 
Counsel for the Gity, and discussed Lensarte'’s claim for damages 
agninet the City; Baker's position being that if there was to he a 
settlement it should be eencluded sneedily. Nornetein promised te 
take the matter up with Hr, Beam in the Corporation Geuncsel'a offise, 
ae he had sharge of that class of claime, Mvidenee was introduced 
tending to show that Baker was active in the mutter, telephoning te 
Lennarts and ealling st the Cornerstion Coungel's office and intere 
viewing Hornstein a number of times, Shortly thereafter Lennarte 

and the counsel fer the City came to an agreement ond a settlement of 
his elaim against the City was made. When plaintiff reoueeted pay- 
ment of $500 fer hia services, defendant refused te make payment, 
Claizing that the ease had been settled by bis attorney, Mr. Aehtoen, 
and not by Buker, 

The above, ith other matters aupearing in the reeerd, 
establishes the {set that defendant 414 agrees to accept Baker's ser- 
viees in furthering the settlement of his olaim against the City. 
Lenaart2 says that he widerstecd these services were to be merely in a 
friendly way witheut compensation. But as Baker and Lennarte hed never 
met witil brought teeether by Yarnell, thie version of the arrangement 
is highly imprebable, The tastinony of Baker and Yarnell and ef Lene 
nartz,taker together with/roet that Lennartz vent with Baker to see 
Mernatein and dismussed the satter, makes it impossible on any reasone 


able ground to conclude that there was no contract of enployment. 
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Yarnall and Baker testifies that Lennart agroed to sive 
Baker $800. Eaker says further that am he and Lannarts were going 
te the offies of the Cercoration Counsel he told Lennart2 in sube 
stange that if Yareall had any claim he wanted Lennartz to pay him 
seperately, and that he, Baker, wanted hig "$500 separnately.® Lane 
sarte says that he 4id nat agree to pag Raker S906, but does not 
deny that this figure was mantioned and says that he dower net remame 
ber. Whether ar not Lennarts agreed ta poy $596 dopemis upon the 
oredibility of the witnesses, The trial court had superior onportue 
nities to sure te deteruine thie frem obeerving then while teatify- 
ing. hder the siroewastenaes we would not be justified in eoying 
that the trial ceurt sboulA ant have aceented the atery of plaine 
tiff's witnesses, Ashton, defendant's atternay, teetifying an hie 
behalf, state? that if Raker 2i¢ hanten the settlewent hie services 
Weal’ be reasenshly werth @500, 

It ie earnestly argued that Baker rendered me services 
of value amd that tha ease woul? have been settled regserdiesas of 
auything he 4i¢. This suit is net on quantum meruit, but op a cone 
tract for a cartain consideration te be ondd for aerviees rendered, 
As the evidenese tende to show thet services were rendered, it was 
not necessary for plaintiff to prove that he was the contrelling 
factor in bringing sbeut a mettiecent. RBowever, it de a fair ine 
ference that the pereistent sfforte end activity of Boker 4id have 
the effeet of trinring about on earlier settlesent than might 
ethervice have been made, 

Befentant argues that the contract between Pakex and 
himeelf wan veld as against public peliey. The fuycorting cages 
cited ere net anvlicable to the present situation. Ye wre referred 
to no decisions relating te an agreement to empley one te conduct 
negotiations leoking te a settlement of (ifferences between eppering 


parties. The fact that the City.of Chicage was one of the partics 
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in the auit brought by Lernarts dees not change the character of 
the services rerdere’t. A contract to {ncuce or enscournge litigue 
tien might be veld, but we are nef avers of emy decisionm holding 
veld a contract cthich har for ite ebject the settlement ef ¢£ffer- 
enees hetwean parties, 

The case was trie? in a romewhet irregubar ond informal 
mamner and there ware errers in the rolinge upern the adel esthiLity 
of evidence, Hewever, as the case wae tried by the somrt wi thent o 
fury, ve will asenme thet the court cemeldere@ only the competent 
evidence, In any event, whatever errors rere committs4 enen the 
trial are poet ef SnfLiclent ismertance te require « revernal. 

H¢ripped of ell evuperflacus wetter, of whieh there is 
Buch, the evidenee tends to esteblish the contract ef employment 
Yor the evm ef $800 snd services perfermed by the plaintiff pureuert 
te such centrast. 

Ve cannet eny that the conslusien of the court war cone 
trary te the velert of the evlgenee, om4 the Jucormert te therefore 
arfirmed. 

AFPYIRYET, 


Matehett,P. 7., and Johnston, J., concur, 
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MA, TYSTLOS ReStRLLY FSLIVERED THE SPINION OF THR SOVET, 
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Defendant eas charged with exhibiting ant selling an 
indecent magazine Enewn as “Aart Levers,* of an immoral and acandale 
gue nature, in violation of Seation 2668 ef the Ghicage Runicipal 
Cede. Thon trial he was feund guilty by a jury and fimed @ 4. 
Prem judement on the verdict defendant sppesis, slaiming that the 
evidence is insufficient to exstsin the eonviction. 

A noliceweman tastified that she beught the siagazine 
galled “Art Levwers* frow the store of the defentant im Chicago, 
and it wae intreduced im evidence an‘ warked as an exhibit. lt 
is net in the bili ef excentians filed im this court. As the 
conclusion ef the fury are te dite character wae based solely upen 
an inenocetion of thie oxhibit, in its absence from the record we 
must premume that the vertict was Justiilvied, 

The Judgment is affirmed, 

AFFIAMED, 


Batenett, ». J., ad Johnston, J., soneur. 







THOS GARIOVAVA BORA Ans 
,ObABTNO *O 


@09 -A.TISS 


wm guiiios bas puidididxe stile begins jae done 
«abomes dete Letom te te Maeered tA a8 son tage. 





walsapee os Stgaok ede cade ho Kuen fey 








egeo di at snatwwteh ede re enede eat mie . Wi 
gl .Pietsee oe oe better Dew sone hies ad bevedecoat 





H 


200 = 0461. 


{ : / ff 
4 
4 
5 






R, J, DCUOLAR, ; 
\anpellee, yd 
‘ APPRAL YROM SUPERIOR couRT 


OF COOK COURTY. 


2411.4. 602 


BR, JUSTICS MeSURELY DELIVERED THE OPINIOS OF THE SCGURT. 


Plaintiff brought sult te recover from Lovls h, 
Polakev, William S$. Perlman and Samvel Grossman real estate come 
missions in the sum of $95,000, rewolting from the sale of a certain 
farm, Perlman ond Greseman were dismissed and the setion proeeeded 
against Pelekow elone, Upen trial by the court a finding and 
judgement thereon were had for $5,000 in faver of the plaintiff, 
from which Pelaker acneala, 

Plaintiff, @. %. Beuglse, was engeged im the real ese 
tate business in Waukegan, Tllinoie, an¢4 hed the exclusive ageney 
fer the sale of a farm owned by one John Clay, in Luke County, T1li- 
nois, known as the Clay Yerm. Gn Januery 10, 1923, plaintiff ealled 
on defendant at the latter's office in Chicage, with recard to the 
gale of this farm and quoted Clay's terms as $100,000 net eash, the 
purchaser to pay commissions, January 12, 1923, defendant delivered 
to plaintiff a contract for the purehaee of this farm fer $160,000, 
net cash, and gave plaintiff his cheek fer $5,060 as earnest money. 
At this time, ae well as on previous interviews, plaintiff made it 
distinctly understood that hie seller, Clay, weuld not pay any com 
missions, and defendant tel¢d plaintiif that he was forming a 
syniicate in which he himaelf was interested, and that because of 
his interest he di4 not exnect mor claim any comaisnion but that he 


exnected to take care of plaintiff's eomeiasien. The sontraect af 


Sale surverted to be sicned by Samuel Groasman as the purehaser, 
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but Grossman testified that he did mot sign it nor 314 he authere 
ize defendants te elm em his behalf, The defendant testified 

that Grossaian had been associnied with bim in ether deals and he 
thought he wevlé want to came in on this ona, and for this reason 
he signed Grossman's nene. February 24th the sale wae cenesywmmated 
pursuant to the temcu al the contract, the deed running toe William 
S, Perlman, weo took ilile fer the purchasing syndicate. At the 
meeting when the ssle was coumleted, the defendant again oatated 
that the commiesion weuid be paid by him, Defendant testified 

that at this time fe Had ne interest in the purehaas, but that 

some four months theresrter he bseame tha owvoer of @ one-fourth 
interest in the property. aA Tew Says alter the deal was closed 
a@efendant told piwinti iY that originally he had been interested 

iu the deal with Gresaman, but that now he was not interested and 
wiless plaineifx aniit with hiu en sonnissions he would get nothing, 
Plaintii’ then agresd te take $3,000 wad give defendant $2,006, but 
defendant then requested that plaintiff divide his $3,600 with twe 
ether real eatate mem. Thies plaintiff refused to 4¢ and the parties 
Beparated, 

DsTeniait asserts that the sommission was due frem the 
purchaser, and that os he was Not the purchaser his premise te pay 
the commission not being in writing was within the Statute of 
¥rauée ae the promise to pay the debt ef another. The trial court 
was justified in cencluding thet defendant wag an erixinal sur- 
chaser and that bis promise to pay the commission was ex original 
undertaking in his own behalf. It le a reasonable inference that 
@afeidant, when he signed the centrzet with Grossman's nene and 
6ev@ slaintiff his own check fer $5,600 sa earnest money, *as acting 
in bis own behalf, The fact that Gresaman did not become a member 
of the purchaeing syndicate wich subseqguéstly bought the property 


wider the eentraet is net impertant. Defendant hac sn interest at 
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the time he promised te way plaintiff the commiesion, and ris oral 
promise wea mede on bie own behalf. 

It ie argued that Churchill und KaeGuffin shovuld have 
been joined as parties plaintiff, but the facts do sot support this 
esentontion., iacGulYin acted as the attorney fer defendant and at 
one time teok him te Waukegan to interest him in property there 
and together with Churehili showed him about. Ho effort was made 
to interest defentant in the Clay Pare, beenvse 1t was known that 
pleintiff was the exelusive agent for this. Through the efferte of 
KeeCuifin on¢ Churehill, defendant beught a farm in the vicinity, 
known o8 the Eeith Farm, and reeeived commissions for this. Plain- 
tiff hed np saereemrent wlth these men cencerning any cemeission on 
the Cley Pare, MaeOuffin and Churehill had ne interest in thie par- 
tievler treneanection, which made it necessary for plaintiff te join 
ther ag coeplaintiffs in thie action, 

It is salé that wlaintiff was net a lieensed real estate 
praker, in that he head no license from the City of Vaukegan as re- 
quired by an ordinance. There is evidence that this city ordinanee 
of Waukegan had besome a dead Istter; neither Churehill nor KacGurfin, 
who were real estate brokera there, had any license, However, the 
ordinenece refera to transeactiona “within the City of Waukegan, * 
while the Clay 7arm is cutaide the city limite of Faykegan, it 
Was net necessary for plaintiff to have a Chicage real estate 
broker's license, He vas not a reeident of Chicage and had no 
office here an¢d had never before nerotiated a sale in Chicago; the 
eroverty itvelf was net im Cook County, but im Lake County. He 
444 heve s braker's license frem the State of Tllineis, 

Tt is not proven that Churehill and MaeGuffin pre-e 
eured defendant as a purchaser of the Clay Farm before plaintiff 


knew anything abeut it, These men knew that Douglas had the ex- 


elusive ageney for thie, and their activities in Lake County were 
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mainly direeted teward selling the Keith Farm, 

fhe trial enurt was juretified in rincing that defenda- 
ant was an interestec prinsipsl, but even if he were not he woulé 
be Liable uper the theory that, where an agent contracts for the 
purehase of property without dieclosing the name ef his principal, 


he makes himself personally liable, Eickford v. Babionel Ean 





’ 
42 111, 238; Geiselman v. Re¢gdinghaus, 1698 111, App, 316; Shine 
v. Kemnealy, 102 111, App. 475. 

Complaint ic made of the rulings of the cwurt upen 
tendered prepositions of lor, but if the judgmert is proper uncer 
the law and facte, the rulings on prepositions of Law ere inmas- 
terial. 

Fer the reseonme above iniicated we held that the 
jederert was proper, enc it is affirmed, 


AUVIRERD. 


Motehett, ?. 7J,, and Jornaton, J., coneur. 
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BR, SUSTICS NeivVeBLY DELIVES SHE OPIBION OF THE GOURT, 


Thies ie a wult fer eomisations of ao real catate broker 
in ehies, om triel tefere a fury, plaintiff had jujgment for 6816, 
from which defendant aepeals. 

Plaintiff's eteianent of claim alleged that om or 
sbout Mey 25, 1925, defendant employed the plaintiff te #e11 cer= 
tain real estate exned by defendant in Chicage lecsted at the 
southweat cerner of Gicere and Bletem avenues and agreed te pay 
Plaintif? a wenmmisaien of three per vent for his services in pro- 
euring a purchaser, ond thet ebont June 11, 10°43, plaintarr pro- 
sured a nurehasner to whem defeniant ehbertly thereafter seld the 
premiage for 227,000, sy affidavit of merits defendant denied 
that he employe? the plaintiff’ in any mennear and deciee thet 
plaintiff was instromentel im bringines about the sale, 

She burden of proc! wae on the plaintiff te preve the 
contract and that he procured the purchaser, Jacksen v. Lohler, 289 
tli. 444. Befendant argues that the verdict is net atstained by 
the awidence. @e are of the opinion that the record eupports this 
point, «4 that the judgnent muat be reversed and the eavese remanded. 

Plaimtirft teetivied that he was a Liecused real eatate 
broker in kay, 1993; that at this time, in passing, he saw the 
eerner lot owned by the defendant om which wes a large "For Sale* 
sign, giving the mame, addrese and telenhene number ef the defend- 


ant; thet thereupon ha dalled him up en the teleghone sn4 that he 
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“eave we the property for sale.” The witneds sald that he hed made 
a written maneorandum ef the detaile ef this senverention, and on 
the trial based his recolleetion of this senvereation ywpen this 
memorandum. Thereafter slaintliy happened to see a Br. Samuel 
Bonen in the toighborhesd, whe wae losing Vor property with a 
view ic gurchasing the same. Slaintifi says that he teck Komon and 
showed him defeudant's property and went with Aoaen and introduced 
Bin te the defendant, whe kad seme wonversation with hemon as to 
the price of the property. In July plaintiif called defendant by 
telephone and was infermed that the oreperty hai been aokhd, Plaine 
tify eLaimed that he wae entitled te = commission, but defendant 
Aid apt coneeda tris, This was eubstentially the entire evidence 
on behalf of the plaimtiiT, 

Yer the defendant dohn 7, Phermen testified that he was 
& real estate broker and had known the defendant sinee Geteber, 
2922, ant had knewn Somen ecven or elght years; that he had sube 
mitted defendant's property te Komen and his een in November, 1922, 
and informed defendant of thie faet, givine the names of the Lomons. 
Hemoen then made an offer for the preperty and defendant asked a 
kigher figure. Thermen continued with the negotiations, getting 
the parties gradually tegether, ond finally about four or rive 
MGnthe ister got them to agree en the price and a centreect was 
cram which waa signed by the parties. Defendant peid Thersern oa 
eomalesion ef 3400, 

Samuel Somen teetified that Theron submitted this 
Rroperty to hin in Cetoher or November, 1992, eix months before he 
met the plaintiff; that om a certain day he went out alene te ex 
amine the property, when the plaintiff “eateh me* on the eidewalk; 
that when the plaintiff sew him te 9a44 te the witness, *"That is 
Rr. Blanke's.' I says, 'I knew that before you,' six months before 


he told me." Komen confirmed Thermon as to the negotiations to 
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brise the defentant acd the Zfompne in agreement om the orice and 
the resulting contract and sale, 

the defendant, testifying, denied that he had any 
telephones conversation with the plaimtiff in Kay, 1943, and stated 
that the only telephene cenvermesation waa after the esle., Ais terse 
timeny seufirmed that of Therecen atid Sonor, 

The teetineny of these witnesses wit» other evidenes 
etronigly suvperte the versien of tha defeidant that Thersen wae 
the procuring exuse of the vals, that Konen wae his customer, and 
the plaintiff, Wallace, wae net « faster in the matter, 

Tt fa suggerte? im defendant's brief that the fury wae 
impreneriy infiyeneed in ite verdict by conciderations extraneeus 
te the serita «f the contreverey. Ye do net 4ctersine whether or 
net this im true; tat in ony event plaintiff eo ehearly falled te 
prove the sliegations of hia etutemeant of clam by the neemasery 
gusnium of ereef, end the evidenes tending te euvgvert the defense 
is ec convineing that we are caepelied te hold that the verdiet was 
dupropey and the judgment ie reversed and the cause rewended, 


REVERSED AND HERANHED, 


Matehett, F. 2., snd Jermaton, 3., conour, 
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ME, SWGTICR MeSURZLY DALIVENED THR OPINION OF THR couRT, 

Uhen this gare was entitled for trial no one siswered 
fer the defendant. A fury was eslled, ovidenes was heard, and a 
yerdict was rendered fer plaintiff upon which Judgement was ene 
tered agains$ defanten: fer 515°°, Vithin the term the defendant 
wate a motion te aet aeida the werdiet sad Juctgmont, which motion 
Was overeruled, Sy this stent deTendont agesrts that it was an 
abuse of diseretion for the trial court te overerule hia motion, 
as his affidavit ahowed fuse dilicenee «nd aleo a meritorious defense, 

The refugal te wet azide default lies within the dise 
eretien of the trial aourt, whose action will not be 4distarbed une 


leas the diseretisn is grosely abuced, Barrett rv. 





Boe, 179 311, 64. Hut so reviewine court #11) interfere when it ape 
pears that there ie an abuse of such diseretion, Hellyrray v. Peabody 
Coal Cn., 281 T11., 213. A party seeking to have a default set aside 
meat show that he ssted with aya diligence to protest his righte, and 
that he has a mariterions defense, HKiteghe v. City, 240 I11., 2648. 
Te affiéavit wureeriise tg shew due @iligemce slleged 
that tha ease was on ths trial call ef Judge Neldom on June 16th; 
that et this time Frenk oO, Shebe, mi exmloyea cof the attorneys for 
defentent, whe was in ebarge ef the asee, wea "“held® in the trial ef 
A case in another eourtroem; that hie asesciate, Yalker 7, Collinge, 
Was watering the as11 in Jutpe Foldem's courtreom: that abeut 2:30 


Pe m., there war a cace on trial in Judge Foldem's room and several 
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ather caser merked ready for trisl ahead of this case; that the 
ard whieh tc yeurlly ‘isvlayed ivdisating that there vould be no 
further @eall for that day, wae mot Aisrlayeds that Calling reported 
this eentitiesn te Ghebe; that aa conn of Shobe finished with his 
ease in the sither courtroom tbe sant ints Tudge Ealdom's reon and 
Found that this case had tees ealicd and Subaitted to a jury, which 
hag retired te consider ite verdict, 

at de wary dowbtSal if this presente «a case or due 
diligence of the part of the attorneys. Collins 414 not repert to 
Sudge Heldom the omguyewseant af Bhebe, shera netiong sean te have 
been geverned by the mere eplinden of Cohiine thet the euse would 
not be reached, sithoug’ it is mat al Legend that Colline made any 
inquiry of the clerk er af ai iecaae in the orier eases as to 
whether or not they woul’ be triea or ae to the length of time of 
any sueh triml. There isa ground for the srremert that Gelling 
merely jiaped te the eonciuslen that the enee would not be reached 
and soul’ be lef} ehthent watering, Tt im weneraliv understoed 
among attorneys that, se lon as the veel card announcing ae 
further ell Le net tieplayed, 211 eases on the call for that Jay 
may be gulied for tried. if Shobe was setually engaged in the 
trial of srother esee, it vas Collins’ duty te remain im Judge 
Eoldcs'’s enurtreom ond vepert this feet when tre eaee wen called 
for trial. 

Hwen if the attorneya vere exensatle, they were bound 
to abee that gefendant had a meriteriowe 4efenee before the trial 
nonrt warld we fusiified ta setting caide the Jvdoment. Tht s/af= 
fidevit fatlec to ¢ieolose, Plaintiff in hae deciaration assertca 
that he was indebted to ome Anna Tyrak in the sum ef S150; that he 
owned certain pergenel preserty ant on intereet in sertain qutvered 
and growing crepe end other farm prodycts on = farr in Wisconsin 


eecupied by asid Anna Tyreak: that the 4afarndtant agread with plaine 
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tivf that he, the 4efesdant, woul’ pay sald ¢ett of ~LSCO ewing 
fram plaintiff te Anea Tyrak in ceomsidersation of the plaintiff 
axeonting oi ¢alivering te defendart, Fart, a bili of sete te the 
Personnel preverty set en mectoneent af all interest in the crops 


ng on theta reoresentations 


re 


snd prefucts of ike form: thet raly 


panintdif, Patton, ererated and agli 


te 


Fei ty defentant, Kart, such 


@ bili of eale ant no sefionment of erope and pereenel sroperty of 
the value of $1900, but defendant dit not Aleesharge the indebted. 


ness of plaimiiff to Anna Syrak, by fonnen whovepf vod4 Anna Tyrak 
procured a Juiguent avainet nlaintifr fer gL60G, amd that by reason 
of the allure ef defandact, Mart, to ostry out hie egreemant, 
plaintiiY, Patton, wan fereed te acs did poy the Tyreak jot gment. 
Sy plea defeniant slleged that he ald met wremioe to say Anna ferak 
BLS0G, The affidavit af Shebe sroseited an the «ation to waeate 
the Jat aemt allege? thut the dafandant had a gee? an’ merttertous 
defense to sll of the plaintiff's late in that he, the defendant, 
"never prosised te pay Anna Tyrak mnineteer bundred Aslisre (21990,00) 
and at 4 further dafener that at the dime ef the salleced b442 af 
sale set ferth im the declaration, *the olsintitf was not neasessed 
ef the titie to the ehatthels” which ha sola to aatentaunt, 

it {9 at onee apearant that thia AL4 not ast terth 
& meritorious defense, Plaintiff's duelaration di not 2iege any 
prenise by defendant to esy Ania Tyrak, bat a oremice te pay the 
Plaintiff, and the mmount which piaintiff slloged defeucant 
prowised to pay him wae $2500 anc mot S190, =<« ia eteted im the 
affidavit. The aesertion that «t tho time of the gala olaintire 
Was not poasessed of tities to the property is wot idmoertant, for 
4% de net all @Qged that he hat title, so4 wits vefarance te the 
growing erops and ether farm profucts the dsclsration speeifically 
aliegea that plaintiff had "an interest” therein, weich wan sold 


te defendant, VFurtherwore, even if it be conceited that vlaintire 
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ia not have Gitlo, Ghe efildavit asserts no damages ex lose ree 
gui iing to the defendant fer thia reason, 

Pre aff laiay lt of dafense Uelied to ahow that defend 
ani head 2 goed of merdlevioue deleunee to all of plaliniiir's 
Slalm, and beegause of thie faliure the trial court was justified 
in denying the cotion te vacate the Juigment, There wae no errer 
on the nert, af the trlakh sours, and tee Judement te xffdrned, 


APPLRERS, 


Materett, FP. d., ad Inbieten, J,, comenr, 
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BA. JUSTICE MeSURMLY DELIVERED {THE GPINION OF TH COURT. 


Thie appenl cusetiona the order ef the Superior ceurt 
overeruling defendant's motion to vacate a judgement far $7196.21 
entered egsinet him by confession under power of atterney, in three 
jJudement notes. 

The sotion *as supported by defendant's affidavit, 
whieh in avbstance asserts that plaintiff held certain judgment 
notes made by defendant and in July, 1925, when defendant contemplate 
ed making « building leen en real estate erned by him, he ascertained 
that plaintiff had taken judament against him on these notes; he 
went at once te plaintiff to sacertain why this was done anc’ to obe 
tain a release und satisfaction of recerd. The affidavit proceeds: 


"Plaintiff was not in the city and affiant was sent to the 
office of Samual ¢. Horwich, attorney for plaintiff, who tele. 
graphed to plaintiff the demand of affilant te satisfy said 
judgment. Plaintiff sent a release and satisfaction of sueh 
judgment te his attorney, but directed his atterney not te 
deliver esid satisfaction piece to affiant until affiant had 
given notes in the sum ef $6,400, which was the balance then 
ghewn on the beokea of plaintiff and claimed to be due by plaine 
tiff from affiant. Affisnt inforsed the attorney that he did 
not ewe the plaintifr that awount, and it was doubtful if he 
owed anything, but 22 11 was inperative that affiant secure a 
satisfaction and release of said judgment, snd as the enly way 
he eould get it was by executing the notes here sued on, affiant 
made a proposition te Gamuel ¢, Herwich, attorney fer plaintiff, 
thet affiant would exeeute the notee agcrezating $6,400 and place 
them with said Samuel ©. Horwich in eserew, conditioned won eaid 
Samuel C, Herwieh helding said netes and not delivering said 
notes to plaintiff until the aceounts in dispute between plain- 
tiff and defendant were settled aud adjusted, and if at that time 
it was found that there wae anything due plsinti if, new notes 
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were to be executed by affiant, and these held by Samuel ¢, 
Herwieh returned to afflant, This preposition was accepted 
by Samuel C. Horwich ani this affiant then and there executed 
the notes and placed them in the custedy of Samuel C. Horwich 
upen the distinct promise and contract that the same were te 
be held in eserew until affiantis accounts with the plaintiff 
were settled and adjusted, which was to be done immediately 
upon plaintiff's return ts the eity; that the netes were never 
delivered to plaintiff by affisnt aid that the delivery of the 
motes to plaintiff by Sacuel ©. Horwich was in plain viclation 
ef the ecntract snd agreement ef the affiant ani was unautherized 
and eentrary toe law." 

It will be noted that plaintiff hed sent a release and 
aatisfsetion of hie futement to his attorney +ith direetions not to 
deliver such satisfaction plaee to the defentant until the defendent 
hed given the netes in question; and yet knewing that the attorney's 
authority was thus limited and defined, defendant wade a different 
agreement With the atterney, Racely, thet his netes shouké be held 
by the attorney “in eserow,” not to be delivered te plaintiff until 
the acenunts in diapute between them had been settled, and pursuant 
te this the defendant reecived thea satiefectien pleee and release 
ef the prior jucement. 

it is # well established rule that ene whe deals *ith 
eo atterney and knows the liwltation of his autoority is bound 
thereby ond eannet rely om any act of the attorney which he knows 
is beyond the sespe of this aut ority. Lochenmeyer v. Fozarty, 

112 Til., 572; Danziger v. Pittefiel4 Shoe Co., 804 Ill. 148; 
HeGlintegk v. isiberg, 168 Til, 384; Meechem on Agency, 2nd ed., 
vol. 2, par. 2163. 

A motion te vacate a fuimonent sust be based on equit- 
able considerations. It would be far frer equitable to permit the 
defendant te maintain hie motion upon the greund that he seevred the 
release from plaintiff's attorney by persuading the attorney to 
sive it to him on conditions contrary to the direetions eof plain- 
tiff. 

fhe foregoing reason is aufficient te affirm the order 


of the court, and it is usneceasary for us te discuss the cases 
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@istinguishiag the effect ef Sec. 16 of the Aagetiable Instruments 
Act, which provides that under certain ciroustances “the Aclivery 
May be suown te have been coenditienag or for 2 eneeial puree only, 
and oot for the purpose of traneferring the property in the inatrue 
ment, * 

Kewhere in the affidavit does defendant «llege that 
he does net owe piaintiir the amount of meney Tor which the jude} 
ment was entered, Heither does he offer to restore the plaintiff te 
the condition he was in before delivering the relesee and satiefac- 
tion ef the prior iuigment. tt weaulda not be fair to persit 4Jelend- 
ant te retain the advanteare ond consideration he received for dae 
livering ‘his notes and at the same time relieve sim from obliga- 
tion thereunder, 

¥or the reagons abeve stated, we hold thet the order 
of the trial Judge was vroper ani it is affirmed, 

APFTRMED. 


Hatehett, F. J,, and Jobision, J., caneur. 
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BR. JUSTICE MeESURELY DELIVSRES TRE OPINION GF THY GOnRT, 


fhe brief of the defentants Tiled herein sugcerts that 
if attorneys woulda read and follew carefully eur Hule 19 it would 
be of creat agsaletance to tha court. 

We gather, however, that this was a sult for damages 
for an alieged breach of contract, whereby plaintiff agreed toe 
eell and defendants to buy certain real estate in Chicage. Five 
hundred deliare was paid by the defeniants as esrnest money, and 
defentants Tiled « claim af seteoff for this. Upen trial by the 
eourt plaintiff had judoment fer 3500. 

fhe ¢ase Was tried somewhat informaliy and there were 
mumerecus errore with reference to the rulicgs on the admissibility 
ef testimeny. Ye are of the opinien that the Judmment entered 
eammet stand, and se the gase was tried by the court, prorer 
Jatqment will be extered here, 

Sometime befere the alanine ef the centract the dae 
fendants guve Leuis Bymarn end B, Stepansky, real astate brekers 
in Ghicage, $500 as a denesit en the purchase of the property in 

theretor 
question, and their undated receipt /eontained the eoniitian that 
if the buyers could net secure a building loan for $65,000 within 
thirty deys, they would receive the deposit back. Subsequentiy, 
although hew long after te indefinite, the contract im question was 


executed, which reeites that $500 has been paid as earnest money 
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and tbat should the purchasers fsii te perform the centraet st the 
time and manner therein apecified the earnest money should be re- 
tained by the vendor as liquidated damages. 

PlaintifY asverte that the purchasers failed te carry 
ent the contract and that he is entitled te retain net only the 
$806 as damages, but siso in addition to recover whatever he has 
been dJawaged, He introduced evidence attempting to shew that with- 
in a short tise efter the contract was made at the purehase price 
ef $8500, the value of the property declined te $7,000. The deferse 
was that the conditions in the receipt given by the real estate 
brokere vere vart ef the contraet, and se the purchasers were not 
able te secure a buildins loan fer 365,000, the whole deal was off 
and they were «entitled te reecive back the $600 earneat money. 

The anewer to plaintiff's claim ie that 1t ess sgresd 
by the parties by the terns of tne contract that the 3500 was te 
be retained as liquidated damages and, while it is true that uncer 
certain cireunstanees this ieee net aleays measure the azount of 
damages, yet plaintiff failed eulficiently to prove that he oyf- 
fered any additi«omel daweges., The testimony of the depreciation 
ef the prezises within « few waeks after the contract failed ese 
completely that 1% cannet be considered as preof, It alem snnears 
that plaintiff 4i4¢ not own the oroperty and hie interast therein 
ie somewhat indefinite, se tnat 1t earmmet be veaifé with any degree 
ef certainty that he auffored any aetuel danage. 

As to the defendants’ claim with regard to the effect 
of the receint of the real estate brekere, it is sufficient te say 
that ite terms and conditiona becane merged inte the contreet of 
the parties, and in that contract the sale is net conditioned upon 
any bullding lean te be procured by the purchasers. The sentract 


is definite and specifie that the $500 earnest money is to be ree 


tained by plaintiff if the purchasers fail to consummate the gale 
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ageerding to the terue of the contract. This provieion is incon~ 
sistent with wd must prevail over the conditions contained in 
the receipt. 

There is some diseuasion as to #hich ef the parties 
was Tireat in default, but there is eulfictent evidence te Justify 
the cehclusion that the failure to consummate the sale waa oetme 
sioned by the imability of the defendants to garry it through. 

Tre Tinding ef the trial court against the defendants' 
set-off! wes proper, but we gannot agree that plaintiff is en- 
thiled to judgment. Ke has the $500 earnent money retained as 
liguideted damages, which ia ali he La antitled te. 

fhe Judgment is reversed and Judgment ef nid sapiat 
Will be entered hore. 

REVERSED, AUD JepaRret OF NIL BePtat. 


Batehett, *. 7., and Jonueton, J., concur. 
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WR, JUSTICH MeSURELY DELIVERED “He OPINION OF THE couRT, 


Plaintiff ond defendant while ¢riving thelr reapective 
automebilea collided at a atreet intersection, Plaintistf brought 
euit, alleging that defendantta negligence caused the accitent with 
eneuing damages te hie autemebile, and om trial before a jury had 
a verdict for $265.53. From the judgment thereon defendant appeals. 

The eollieion occurred at the intersection ef Brandon 
avernur mid Brainerd avenue, in Chieage. Brandan rume north and 
geuth and Eratnerd erosse¢e it diagonally, mumeing northwesterly and 
southeasterly, The avidense tended to shew that on Decenbder 24, 
1024, at 2:30 9. m., Plaintiff? was driving his car south on Brandon 
avenue at about ten or twelve miles an heur. ‘Unoen reaching Bratnara 
he brought hie sar to a siop and saw defendant's autcmohlle aporoache 
ing on Brainard from the caat. tt vas then about four huncred feet 
owny., Plaintiff started his asx te sewing sast inte Brainard avenue, 
but when he reached the center line of Erainord defendant's ear 
approached at s speed ef more than tvrenty miles an heur. When about 
twenty feet away from plaintiff's car defendant's ear went ever te 
the eouth side of Brainard avenue, striking plaintiff's car, Plaine 
tiff testified that defendant was intexieated at the time, another 
witness tentified that defendant's car was traveling slong Erainard 
at the rate of ferty wiles an hour, and that it never slackened 
ae it approached the intersection, Defendant testified that when he 


Raw plaintiff'e car tt wag twenty feet from Bratnars avenue, at 
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which time he was thirty or rerty feet from Brandon avenue; that on 
seeing plaintiff's car entering Brainard avenue he apopited the 
brakes on hie machine, but it skidded und struck plaintiff's car; 
wad thet the read was a sheet of Lae, 

Whether the secident was caused solely by the negli- 
gence ef defendant wan for the Jury to determine, and woonm the 
record ws cannot say that their eonclusien was net Justified, 

Furthernere, by virtue of the atatyte, plaintiff wae 
entitied te the right of way over defendant's car. Chapter 95a, 
eae, 3%, Meter Veticle Law, Illineisa Statutes (Cabili); Partridce 
¥. Bherstein, 225 I11, apo, 200; Jamychowekd v. Staneff, He. 
29576, opinion filed in this court April 14, 1925, 

The case was fairly tried and the judement sert stand, 


AFFIRKED, 


atohett, #. J., and Johneten, J,, concur. 
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GIZELLA szthbay, Atmind etratrix 
of the Estate of Beatrice Srirmay, 
Deceased, \ 
4 Appellea, 
4 APPEAL YRGH CIRONTT 
We. \ 
\ é 
CHICAGG Ralis VAYE COMPARY, ae oy 
CITY Ralway COMPANY, CAL 
SCUTE CHICAGO RAILYAY CONPATY, er 
the SOUIHVRE STREET RATLYAY COWPALY, 
Cerporatiana Gperat ing, we “STO AGS 
SURPACE LIN@S, § 


COURT GF COOK COUNTY, 
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BR. JUSTICH MeSURELY DELIVERED THE OPINIGH GF THE COURT, 


Beatrice 2, Svirmay, then silehtly over nineteen 
years of age, on the morning of Mareh 30, 1923, while erevasing 
frem the east to the west side of Glark street, at the intersec- 
tion ef Winnemac avanue, in Chisaco, was struck by a south 
beund street scar of the éefencants and eo injured that she died. 
Rer adminiatratrix breught suit te recover damases and upon trial 
by a jury had a verdict and judgment for $1506, Pefendants eorn- 
tend that there ehowl?’ be a reversal fer tye reagen that the vere 
Alet is contrary to the prependerance of the evidence, 

The gole lasuc ie one of fset., Clark etreet runs 
nerth and couth and Winnesac avecas interzeets 1t, running east 
snd west. The interasetion 1s net atraight, for Winnemae running 
eaet from Clark is south ef the street running weet from Clark by 
about the width of Winnesaa avenne; that is, the south line ef 
Winnemag avenue west of Clark is about spvesite the north line of 
Winnemae avenue east of Glark street. 

Plaintiff's version is that “hile the intestate was 
eressing Clark street from east te west in the eouth line of 
eastexhy, Winnenae eyenne, & @outh-howid etreet car with trailer 
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weeterly VWinnesse avenue as if to take on seme nersane standing 
there, but inatend of stonping preceeded at a speed of about twentye 
five milea an Your scrors the intereestion; that there was a high 
wind at the time which cansed plaintiff's intestate te band her 
heat, and she sontinmed aeross Clark until etruak by the street ear. 
it very rarely, if ever, haveens that the facts in any 
ome cage of this kind are in every respeet axactiy like these in any 
ether case. The general principles are well bknewn and the decision 
in reported eater are of Little value to a reviewing court in dee 
termining whether er net the evidence justifies the verdict. 

This saa¢ is peoullarly clese on the facts, The jury 
evidently coneluded that the metorman vas negligent in se operating 
the car as to lesd neerby pernens te believe that it was about to 
atop sn@ then, withewt steppine, preceeding at full speed across 
the interacction, regarcless of thea intestate, 

Whether or net the pleintiff's intestate was guilty of 
sontributery mecligence was aleo for the fury te determine, The 
Moevesents of the sar, ant the wing causing the intestate te bend 
her head thus interfering with her constunt view of the car, evi-~ 
dently infiveneed the Jury to adqult her of contributory hegiigenece, 


We sre not called ween to express our eornclusions as if 
we were aitiing as Jurors. Ye are to deterwine only whether er not 
the verdict if «anifestly against the weight of the evidence, and 
uiless we gen 5 conclude we will net disturb the fucement. Under 
all the clreumstances of the case, we have net bean able to arrive 
at an opinion that the record desands a reversal, and the jucument 
is affirmed, 

APPTREED, 


Batehett, 7. J., snd Jobraten, %., coneur, 
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\anpellecs, j ra 
5 AOPRAL PROM SUPURIOR covaT 
ve. % ie 
‘ p OF COOK cotMiTy. 
CHARLES E, SRBOTEDI et al. y” 


“AR, JUaTIC“ tubioters PSLIVERED TUR OPISIO“R OF THs COURT. 


Mary £eliy flied a bill of compisiat praying for 
the cancelistion of a trust deed and removing of the same as a 
cloud wren the title of the oroperty covered by it, By auend- 
nent her brether, James Thomag Kelly, wae made «a party comolaine 
ant, and after several further anendments te the bill the defend- 
ants Charles P, BR, Maeaulay and Payton J, Tuohy, trustee, anewered, 
and the fefendont Charles “. Srbstein not sapptaring waa defaulted. 
& decree was had removing the lien of the trust deed se & cloud on 
the title and directing that Tuohy as trustee execute a release of 
geid trust deed, and upon hie failure te 4c so that a master in 
chancery sxecute such release. ‘From this deeree defendants appeal. 

the bill ef complaint alieges that in Heveuber, 1915, 
Mary Kelly, being the owner in fee simple of certain real estate in 
Cook Couwity, Lllineie, was meade defendant in a bill fied in the 
Superior court by James Thosins Kelly, whe alleged that Kary Kelly 
held only the naked legsl title in trust for certain persons. 
Bovenber 36, 1915, she retained Zrbetein ond Macaulay, attorneys, 
to represent her in eaid suit, snd gave them, in consideration of 
the services to he performed, a judgment note for $1,006, payable 
te her own order and endorsed by her, and a truet deed securing 


the note conveying the real estate in question, Erbstein and 


Kaeaulay failed te represent her and allewed a decree aro gontesse 







P ve Wu As P 
%, 
TATOO HOPE MOSK LAMA, 
| 4 s dnedit moaned ah : 
sb 0 ie A, ‘ .S b S 


wh tye cnae vit oti ed hareyee uate gorny edd ee. oroie nae ape 

(wale lgmap wiser @ them Raw yyliex nongat wot vwdtord aad 
He A Na 

abated oa? : — arts ef. stowetwvann Sentinal Aexeron 








te be entered against her. She was thereby roreed to employ other 
attermeye te teke the ease te the Supreme ecurt and eonduct the 
litigation to a conclusion, December 3, 19°C, Kacaulay obtained a 
judement fer $1278 by confession on esid note in the Cireuit sourt. 
Thies Judement Mary Kelly had reeoperied on Janunry 13, 1981, and obe 
tained leave to file her plea, wherein she alleged the esployment of 
Erbatein and Macanlay as her attorneys in the Superior court pro- 
eeedings, their failure to represent her, and that the consideration 
for the nete kad failed. On trial by Jury on Kowomber 15, 1922, the 
judement by confession wae vacated and judgment in favor of Kary 
Kelly entered, which rewaine in full foree, 

Defendonta assert thet Mary Kelly was indebted te them 
Tor services rendered; thie hae no support in the reeerd, but as the 
Glaim was edjudieated in the law weit in the Cilreudt cowrt it ia 
immeterial new, 

Tt is ale» contended thet commlsinantes 41d not tender 
te the trustees hic charges whan danand for release of the trust 
deed wae made, This peint was not raised by answer and eannet be 
raised for the firet time in this court. 

The sole aquestion te be determined is: Where the 
devt, ae evidenced by the note of Mary Kelly, has been extinguished 
by Judgment, doce the lien of the trust deed civen to seeure sald 
debt remain unextingul shed? 

it ie a long establiahed rule that the debt is the 
pringipal thing, snd the mortgage ie but the incident. Herrig v. 


Hillis, 25 1h1., 44; Foliock v. Maison, 41 Ill, 816; Melition v. 
KeCormiok, 117 111., 7; Mutual Mil] Ime. Go, v. Gordon, 121 111. 366. 
she recerd shows that the nete was extingut shea by Judgment 
of the Ciresit court, shich effectuslly bara the lier of the trust 
deed, the 4seree of the Chancellor ordering a release of the trust 


deed was correet and is therefore affirmed, 
APYIRKED, 
Metehett, P.o,, and Jehneton, J., concur, 
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GLCAGS I, o ponNuis., heing 
Business as OBORGER 6, 6 SONNELL 
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Beverhker ¢€, 1993, tha realdenmce of the defendants in 
Berwyn, Sock county, Tllineia, wee demaged by fire, The less was 
covered by polleles an the Mertsord Five Inauranay Company, Piaine 
tiff, « centractor, “RA explioyedt Se repair the damages, after the 
werk wae done he falled te vegaive paysiuit and brerncht suit againet 
¢defendante, and upen trial had a werdict for $1831.76 with interest, 
om Shicsh judqent was cniered for $1648.05, fram which defendants 
appeal. 

By bie declaration plaintiff alleged a contract with 
defendants te furnish the necessary iaber ané materiale fer repairs 
fer $1685.60, erd by omether count thet the lsber end materials rere 
yeasouably worth that smowit, which devendmite proulsed to pay. The 
Geelaration aise contained tha commen cowie. The dafensa vas that 
the Laser and weserials were fursiained nat at the request ef defanite 
ante but at the requesi ef the Hariferd Fire Iasuranee Company; that 
the lator and materiais were net of the vaiue alieged by vieintis? in 
his declaration, wid that the work bia faas in a workmanlize manner 
and the materials were inferior in quality. 

Vas the verdict manifestly sgsinst the weight of the 
@videnee? foushing the cuesiiun as te whe ordered Plaintiff te do 
the work, it was shown that after the fire Paul *. Belton, an ade 


juster for the Hartford Fire ineurance Company, ¢niled at the heme 
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of defendants to make an eetimate of the fire less; that ne 

there mei defendent Arthur Longhurat, and informed him thet it 
wenld be necessary for him to furnish the company with an 

itemized statewent of the leas. Longhurst replied thst he 

knew nethings of such motters, and Helton sugseeted the nemes 

of several contractors whe meade a specialty of repairing euch 
damerce, plaintiff's name being one of these. Bolten, at the 
remest of Lonchuret, left 2 mencage by telephone at plaintiff's 
offiee fer 4m to sall upon Lonchurst. <éfterwards, plaintiff 
visited the defendents’ residence and mace on estimate of what 

it -ovuld enst to make repsire. <4fter some negotiations, the less 
was placed at $1616.90 end Lenchurst sicned the preofs of lees 
prepared by Salton far the inmiranee cempsany. There is contrearic ty 
of evidence as te who ordered the work dene. Holton, whe wes 
representing the insurance company, testified that the ineurence 
eempany did not elect to do the work ond gave ne orders to plaine 
tiff; thet Lenghuret informed him that he had retained the sleintiff 
te de the work. G'Dennell testifies te the same effect. Ae says 
that he went threugh the building with bath defendanta and tock 
memoranda as te the damage in cach room and subsequently woe told by 
Longhurst thet this wee setiefectery te him end te “ge shend.* This 
is denied by Lenchurst. 

The pisintiff and other witnesses teetified in detail as 
to the laber performed and the materials furnished end thet the 
neteriel was ef gocd quality ond the verk wre workmanlike. Two 
experte testified on behalf ef the dcfend«ante in great detail, giving 
their opinions te the centrary s¢ te the quelity of the work and 
materials, «nd defendants testified thet the work was poor. 

Plaintiff's evidence tended te preve thet the contract 
price egreed upon was $1610.95 and thst this wae the fair reasonable 
market price for the repairs. It was also shown that in the 
preof of claim fer less filed by defendants with the insurance 
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gompony the dumsages were panced at this Cleure and thot 4ofonte 
ante agreed to acoept this in ‘ull poyment. 

fhe oourt prepurly eubeitted these mestiensa of faet 
to the fury, shuich found fer rleintiff. This nenelusion will 
not be eet avide unless we ean say 14 fa manifestly against the 
weight of the avidenee. The try hed an opportunity superior 
to oure te pases upon the eredaiviidty of the witnesses ond to 
determine the weight to b« civen to their tertimemy. tien the 
sritten recerd beforo we, wo danngt say that the werdiect 222 
impyoyer and serteainly we eannoat hold that it is manifestly 
cantrary te the weight of the evidenes. 

Defendants attempted te shew by the epinion evidence 
of twa expert sitnarses that the value of the work wat less then 
piaintiz’ claimed, tut objections therete were sustained. It eas 
virtuclly not controaverted fhat plaintiff made the repeodire ond did 
the work shown in hie ectimete first made and hie inveiee cubses 
auently sent to defendants. Thie shows in deteil the werk done 
and it would have been proper te heve bead omelified witnesses give 
their opinien se tea the fsoir end rersoneble valve of this vork; 
but defendents did not offer to de this, bet sought the epirier of 
witnesces sf io the valve of work bared upen the witneeses opinion 
of what rerk wen done, beved upon an inspection made several months 
efter the work wis sompletsd. Their opinion, therefore, s* to 
Values wae not «es to the rork actually dane by pleintif?f, but upen 
the conclusions of the vitnesses es ta whet wes ¢one. These cone 
clusions did net ceinciée with the undisruted tectimeny os te what 
sLaimtiff ecturlly did. Por instenee, sleintiff's inveice sheews in 
Cetaii work done in the dimine reem. The memerendum of on expert 
witness, intreduced for itemtifiestion, omite omy reference to the 
‘inine reom, This epinion evitones as to values showld have been 
bsosed upon the f.cts chown by the evidence and not rest upon the 
mere opinion of the witnesses as to the facts. The ebhfections were 
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properly suatained,. 

It was not reversible errer to exclude two photographs, 
taken some months leter, ef certain places where the plaster had 
peeled eff. There was no dispute sa to the existence of these 
places. Fisintiff himseif icetified as te thia and caid that he 
had offered defendants to put tnaese piaces in goed condition. The 
phetegrsphe would have added nothing to the admitted facts. 
Parthermere, the verdict was for something les» than ihe controet 
price, and it is a fair inferenes that the jury deducted zeme thing 
on account of this imperfect plastering. 

Under erogs exeumination Arthur Lenghuret testified that 
he had an srrangement with the Hartford fire insurance Company 
guaranteeing him ageinat any less resulting from this await. Aas 
@ general rule, especially in personal injury guoes, 1% is revere 
sible errer to inferm the jury thet the defendant is ineured against 
less. However, in thisa ease it wae imporsaibie te keep out the 
interest of the Hertford Fire inewranee Company in the suit. 
Defendants themaelyes presented the defense tast plaintif?’s cone 
trast was with the ineurence company. ‘The company's adjuster, 
Roiten, properly testified es to the demageu and the agreement of 
the insurance company as to the emount of the lose. This exstabe 
lished the fact that defendants’ policies in the insuranes company 
protected them egauinest legs, so thet the testimony of Longhuret 
Teally teid nething in thia connection which did not elready appear 
from the evidence. Under the circumstances, there was no hareful 
errar in receiving hia statement. 

Although the rulings of the court upén inetructions are 
argued at great length, we find nething the rein so prefudiciczi as 
to require a reversal, Txsken as 2 series, they fairly instruct 
the jury as to the law spplicnble te the issues. 

There ia extended complaint of the conduct and remarks 


ef the court in the presence of the jury during the progrese of 
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the trial. The trial judges was spperentiy somewhat impatient 
with the unnecessary lencth of time consumed to try the case. 
Such impatience may be excusable, but even under the moat 
trying circumstances presiding judges should, and indeed very 
rarely foil te, refrain frem commenta calculated to influence 
the jury improperly against ene side or the other. We have 
examined with care the alleged prejudicial remarks ef the court 
end, while we cannot approve of everything said, yet there is 
nothing so important as to lead us to the conclusion that the 
defendants did not have a fair trial. Much of what wes seid by 
the court was induced by the «prarent disposition of the 
attorney for defendents te engage the court in collequy ond 
argument. This case should not have taken three or four days 
for trial, and suggestions of the ssurt tending toe shorten the 
time will not be discournged. 

Gther pointe sre made criticising rulings upen the 
trial, tut they are without substantial merit. 

The verdict war amply fuotified by the evidence and 
as the errers upon the trial were net of a charecter to remire 
® reverssl, the judgment is offirmed. 

AVFIRMED » 


Betchett, FP. J., and Johneton, J., Goneur. 
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COURTENAY BARBER, 


Defendant in Exfor, 


Ve MUNICIPAL QGOORT 


OF SHIGAGO, 


411.4. 604 


Opinion filed March 10, 1926, 


GENERAL avroxorrts CORPO! rin 
& COTp., 


~~ enn ge Nase pet gett Mga cyl 


bile ce in Ezrror, 


NR, FPRESICING JUSTICE THOMSON delivered the 


opinion ef the court, 


By this writ of error the defeniant corporation 
seeks te reverse ® judguent for §5,6087.50, recovered against 
it by the plaintiff barber in the Nunicipel Court of Chica ge. 
The issues were submitted to a jury end the judgment followed 
& verdict for the plaintiff. Harber broucht this action to 
recover the balance he claimed to be die on @ promissory 
nots, executed by the defencant uncer date of Februsry 5, 
1984, and due on August 1, 1924, to the order of "Harvey 
S. smd Chas, A. Pardee* end endorsed by those two payees in 
blank. The pleintiff testified that he received the note from 
the Pardees on the day before it wae due, - July 31, 1934; 
that they were indebted to him to the extent of approximately 
212,600, for money he hed advanced to pay insurance premiums 
the Pardees owed; end that the note sued upon was given to 
him sae "additional colleteral® to the notes of the Pardeca, 
representing that indebtedness to the olaintiff, The plain= 
tiff later received payments on the note from the defendant, 


reducing it to the emount recovered in this suit, 
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In further explanation of the circwusteances under 
wiieh he took the note in suit, the ¢Laintiff testified 
that he had advanced approximately $12,000 for premiums 
due on policies of insurance on the Lives ef Hervey 3. 
Pardee and Charles A. Pardee, issued by the company of which 
the plaintiff was the general agent in Chicsgo; sand thet 
the Pardees owed him that money, and he wanted te secure 
that debt with sdditionel oollateral, “and that is why that 
note was turned over to me, * * * J accepted the General 
futonotive Corporation note sa collateral to insure the 


payment of their obligation, 


In the course of the erozs-exemination of the 
plaintiff by counsel for the defendant, he was saked what 
subsequently beosme cf the notes £ the Pardees which he 
held and om which he took the sote in suit as additional 
collateral, and he ansrered that they were "subsecnently 
returned to the Pardees, as liquidated,” He was then 
asked whet the consideration waa for the giving up of 
these Fardee notes by him, snd he enswered: "The cone 
sideration for the civing up of thoge notes was the transe 
fer of certain property * * * the Highland Fark propefty, * * * 
which was deeded to me;" that these Pardee notes which he 
held constituted the consideration for thet deed. In other 
words, he testified that after the Pardeer gave hin their 
notes for the noney he peid out for them in meeting their 
insurance premiums, they took up these notes, not by pay= 
ing Barber their amount in cash but by conveying eertain 
Highland Park real estate to him, 
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we are this day handing dorn opinicns in two ether 
eases - §30415 and #50842 =< between the anne parties, on two 
ether notes executed by the defendant and held by the plaine 
tiff, Although seperate abstracts heve ween filled in ench 
of these three cases, & wotion toe consolidate the oases for 
hearing was allowed, and the reepective parties have filed 
consolidated briefs covering o11 three cases, in which ree 
ferences are made promiscucusly to the evidence contained in 
each of the three reeords. However, We may not consider, 
in the decision of any cone of these cases, any fects not 


shown by the evidence presented in that cant. 


It appears from the evicenes preserved in the 
reeerd of this case thet after the plaintiff received the 
note in suit from the Ferdees, ae collateral security for 
their notegsalready held by him, the netes of the Pardees 
were liquidsted ond taken up by them, by seans of the trange 
fer of certain real eatate from them to Barber. There is 
nothing in this record, showing or tending to shor, that 
Barber held the aote in auit by any claia except as collateral 
te the Fardee notes. It does not appear from the evidence 
in this record whether the Fardee notes vere liquidated be= 
fore or after this ense was instituted by Sarber. The 
evidence that wes brought out in the other cases between 
thesé parties, referred to above, being to the effect that the 
Pardee notes, which were held by Barber, were liquidated after 
the inatitution of the case at bar, the defeniznt calle our 
attention to a sentence in 31 Gyg. 822, to the effeot that 
“af, after the filing of a suit by the pledgeCassinat the 
maker, he is paid the smount of his debt and costs of the 
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suit, he ie not entitled to further seintein the suit." 
The only case cited by the author in supcort ef that 
proposition is Matthews v. Gantey, 48 5. 3. 588, This 
Case is Siso referred to by counsel fer the defendant 
in their brief, Thet cage wee based uvon a section of 
the Seuth Garelins cede, requiring that every action 
must be brought and "prosecuted® in the name of the 
real party in interest, exoept ag othervise provided in 


the eoda, 


It was pointed out by thie court im Gammon v. 
Hyse 9 111. App. 557, that the rule affording full 
protection to & pledgee, taking negotiable paper aa 
collateral security for » debt, and giving him the 
status of a bolder in due course of such paper, only 
extends to the nzcunt of the debt secured, "if, as 
between the original perties, there is a defense on the 
werite.* It wea held in Henning v. MoGlure, 36 11, 490, 
and Boreester Nations] tank v. Cheeney, 8&7 Oi. GOs, that 
one taking commercizl paper befere its maturity, 2s secure 
ity for a pre-existing debt, shall be deemed @ holder 
for value end in due course, end therefore, not aubject 
to defenses between the original parties, as to which the 
holder had no notice, But, as pointed out by Daniel in 
his work on Kegotisble Inetrusents, artick® 832, "when 
it appeare thet the bill or note wes acquired by the 
holder as collateral security for s debt, amd he is deemed 
entitled to recover upon it, he ic still limited to the 
amount of the debt which it seoures, if there be @ velid 


defense agninet its transferrer, being regarded as, at a11 
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event, @ bona fide holder, and entitled to stend upon a 
better footing, only pro tanto," citing cases, That vee 
the ruling of this court in Gamwon v. lyse, supra, 


It follows that if there is a complete defense 
te the note sued uoon, ae between theorigins1 parties, 
namely, the defencent nd the Pardees, the pleintiff, 
holding this note as collateral security, occupies the peste 
tion of a holder in due course only te the extent of the 
debt due him from the Pardees, as represented by their 
notes to himj and if these notes have been liquidated end 
extinguished, as the evidence in this recerd shews to be 
the casé, the plaintiff eould then reeever nothing on this 
nete froa the defendant meker. fhe question then is; id 
the defen‘ant have such a defense on this note as agkinst 
the original payees, the Perdess? 


{It ie the contention of the plaintiff that the 
defencant has not in Lis plesding interposed any defense on 
the nete sued upon, either as scainet Berber or as apaninet 
the Perdees. In ite affidavit of merite the defendant alieges 
that at the time the Pardees endorsed and delivered the note 
to the plaintiff, the Pardees were, and they still sare, ine 
debted to the defendant fer aoney illegally withdrawn by 
them in the guise of salary to an extent greatly in exosss 
of the amount of the note, fhat, in ovr opinion, is suffie 
cient, so far as the dctendant's pleading ia eoneerned and put 
the defendant in @ pesition to ehor that it did have a defense 
as actinst the Tardees. But, the claintiff further contends 
thet no preper evidenee enpeare in the record in support 
of that defense, On the other hand, in this connection 
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the defeniant contends that proper evidence was offered 

on thet issue, which the trial court erroneously excluded, 

on plaintiff's objection. It appears that om eress-exuminae 
tion of theplsintiff, counsel for the defendant asked him 

if it woe not true that about the tine ef the making of the 
note sued upon, the two fardees borrowed money on their 

life insurance from the plaintiff's company, beeause the 
defendant company wes hard up. Plaintiff's objection to thet 
euestion wes sustained. <‘ounrel for the defendent also asked 
the pleintiff whether he wae not a slose friend of the 
Pardees and conferred with them « creat deel in resard to 
personal matters; end whether he didn't know that they were 
putting a greal desl of money inte their Highlend Park pro 
perty, - more then their sxlaries aeounted to. Pilsintiff's 
objections to these questions were slso gusteined. In our 
Opinion, these rulings of the trial court are not epen to 
eriticiem, both beceuse the questions rere net proper nee 
examination and elao because the subject-matter ingquired/ was 
imuaterial and would neither shew scr tend to show the 
existence of any defenses on this note, 25 against the 
Pardecs, or that the latter were indedted to the defendant 
coupany. It further appears that the defendant called a 
bookkeeper of the defendant company, as a witness, snd acked 
her whether during the time of her enployment by the defendant 
company, the Pardees had drawn money oul of the company's 
treasury, in the way of salary or otherwise, Objections to 
guestions along this line were also suatained, sandeovwnsel for 


the defeniant then stated that he was seeking te make proof 


of the indebtedness existing from the Pardees to the company, 
The questions referred to, which appear in the record, were 
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apparently preliminery,- snd oroper so far as they want. 
It is clear, however, that Little, if anything, further 
eould bave been asked the witness, in seeking to iupreve 
theealleged indebtedness of the Pardees to the defendant, 
without the production of the defendant! books, 


Hovever, on thie ouestion of whether a defense 
existed on thie note in suit, as ageineat the Pardees, the 
Plaintiff himeslf put in some evidence which, in our 
opinion ie significant. He introduced a istter dated 
September 16, 1924, addressed to him and signed by the 
defendant company, which letter, he testified, he received 
about thet date, It appears that the defendant had given 
the Pardeee severel notes end that the caee at bar was 
brought to resover a balance claised te be due on one of 
thee@ notes, it also sopears thet the plaintiff held 
other notes which the defenient had given to the Perdees, 
In this letter the defencent made reference to @ payment 
it bed @ace on the note in euit, and then procecded to easy: 
*In regard to the other netes you bold = we do not intend 
to recognise them in your hands, because you are not the 
bona fide purchaser of these notes, nor sre you the holder 
in due oourge. You were told plainly several reeks or 
months ago that the company has a seteoff against the 
Pardees for noney owed by them to the corporation, greatly 
in exeess of the notes, together with other defenses, You 
took the notes wits full knowledge and express notice of that 
fact, «nd, therefore, those defenses and seteoffs are as good 
ageinst you as agninst the Pardese.* In our opinion that 
letter tends te show rather strongly that the defen‘ant aid 
have a good defense 2s egeinst the Pardees, not only with 
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respect to the other notes held by the plaintiff, but also 
in respect to the note here sued uson. If suoh is the 
fact end the defendant rould not be liable upon this note 
at all, in an action brought upon it by the Pardees, then, 
in view of the feet that the evidence in this record shors 
withcaut contradiction, and on the testimony of the plaintiff 
himself, thet the notee civen by the FPardlees to the plaine 
tiff had been liquidated and turned back to them, it woold 
follow thet the defencant could not be held lisble on this 
note in thia action, brought by Harber who held it ae cole 
lateral security on the notes of the Ferdees,. For that 
reason, we are of the opinion that the evidence in this 
recerd is not such as te preperly aupport the judgment 


appealed from, 


The plaintiff hae submitted sotions in this 
ease, one to strike the reply brief ef the defendant and 
another to assess statutory dsmtges seninst the defendant 
on the ground that the questions involved are such that 
the defenient and its counsel rust have known that:no 
real ground fer reversing the judgment existed, snd nevere 
theless sued out this writ of error, for the purnose only of 
delay. Both of these motions were reserved to the hearing 
end beth of them are now denied, 


For the reasong we have given, the judgment of the 
MWunioilpal Court is revereed and the cause is remanded to that 
court for further procecdings not inconsistent with the viers 
s6t forth in this opinion. 


JUIGHERT SSVERGED ARD CAUBE RENARDE De 
TAYLOR AND O'CCENOR, JJ. OCONCUR, 
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APPEAL FROM 


BUPERIOR COURT, 


Opinion filed March 10, 1926. 


BUR. PREPISIBG JUSTICE THOMROR delivered the 


opinion of the court, 


The reloatrix, Kary farkdull feiner, eued out a 
writ of habese ocorous in the Guperier Gourt of (eck County, 
alleging that her daughter, Aline J. Burkdwil, wee idlegelly 
reatrained ef her Liberty by Lucien 5. carkdull and the 
vegpondent, Agnee J. Herkdull, fhe writ wae issued and 
served upon the respondent and she filed an anaver to the 
petition of the releatriz, in which snewer ehe set forth 
that her husbend, Lucien H. Barkdull, hed died leas than 
& year prier to the filing of the petition snd thet Alice 
di. Sarkdull ees in her custody, aa one of ber adopted pe rente 
under @ judgnent and deerse entered in the Ggunty Court of 
Gook County in 1912, = over ten years prior te the filing of 
the petition for the writ, A cony of the decree of adogtion 
Wag attached to the reevondent's answer, Zhe further set 
forth in ber anewer thet Alice J, Barkdvll was about five 
weeks of age at the tine of her adoption by the reepondent 
and at the time of the filing of the enawer ghé woe nearly 
eleven years of age, The vrelatrix duly traversed the ali agate 
jone set forth by the respondent in her anerer, The issues 
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thus formed were prerented to the trial cexrt and after heare 
ing all the evidence, the aourt found that the shild, Alice 
J. Berkdull was lawfully detained by the respondent Agnes J. 
Boarkdull, under « legel decree of adoption, snd an erder wae 
entered recanding the ¢hild te the seuatedy of the respondent, 
fo reverse that orter the relatrix hes perfected this appeal. 


The only point urged by the relatrix is thet the 
County Court woe citha:t jurisdiction over her at the tise 
of the elleged probesdingn for adoption of Alice J. Barkdvull, 
and that, therefore, the decree of edontion entered in the 
Gounty Gourt wae woid and of no effect, Phet the relotrix 
wae «Ot served with process im the adoption proceedings is 
apparent from the face of the reverd, for the sumuone which 
was iseued in tiese precesdings was returned * Not Feund®, ae 
to beth the relatrix an? her hueaband, Gherles J. Barkdull, 
the @ather of the child, The Statute on Adoption, Gshill's 
iilineisa Statutes, ch. 4, par. 2, previdee that the edevtion 
petition shell state the name of enah of the parente of the 
child sought to be sdopted, with their residence, so far es 
the anne aay be known te the petitioner, and thet auch pare 
ents *shell be made defendents by name and ebnil be notified 
of such proceedings, by summons, if residents of thie *tete, 
im the same manner ae is now or any hereafter be required in 
ehancery proceedings by the laws of thiga otate, except only 
that the qummones shail be aace returneble at sny time rithina 
30 days after the date thereef.* oth the purents of the 
ehild were nomed in the petition for adoption, They vere 
both rebidentea of Cock County at that tise, 


It is contended by the respondent in the preceedings 
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at var, che having been one cf the petitioners in the 
adoption proceedings, thet the service of process segainst the 
yelatrix here woe unnecessary in the adoption procerdinga, 
because in these preeceedings she executed @ written consent 
to the adoption of her ehild, Alice, by the respondent here and 
her busbeand, eho were the petitioners in the adoption proaerde 
ings, wich written wusent wee duly filed im the douty 
Qgurt in sonnection with those preseeGings, If thet conten- 
tion is in accord with the facte, we are of the opinion that 
the County Court hed jurisdiction over the relatrix, the 
mother of the child, te enter an adoption decree which would 
be binding on her, Ag sbove noted, the eatatute requires 

that the parents ef the child named in the petition for 
adoption shall be notified of thoee procerdings by sumone 
*in the same sanner a6 is now or aay heresfter be required 

in chancery proceedings by the laws of this State.* It 

da one of the maxima of chancery practice that one, being 

an adult, mey velunterily confer upon thecourt jurisdiction 
over his person by sppeering in such proceedings as may be 
pending ageinet him, such Voluntary appearance being construed 
ae a waiver of the service af process, 21 AeGele pe 1262, 
par. 3, 321 Gd. pe 365, par. 372. Kontgomery v. Brown, 7 

iil. S81, 564. Process is required solely for the purpose 

ef notifying a defendmkt of the preceedings Fhich have been 
instituted ecninest him, eo that he asy have the opportunity 
of appearing snd having bis dey in court. “here he does appear 
end the record shors thet he has had on oppertunity to bave 
his day in court, the requirements of she statute sre fully 
met. In cur opimion, where it ia shown that the parent of 

® @hild newed in # petition for edoption of such child has 
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exequted a writing, certifying to the effect thet suck 
parent does "hereby consent to the adoption of said ehilda* 
by the petitioners in those preceedings, “in ssansr and 
form as provided by? the adopticn love of this State, und 
gue written. consent, so executed by the parent, ie ene 
titled, *In the Matter of the Petition of* (the setitioners) 
*to adopt” (the child) and ie dely filed in the court in 
which the adoption prowerdings are oending, such parent 
io theresfter precluded from contending that the court which 
entered the deoree of adoption rae vithout jurisdiction over 
auch porent beceuse the precesa which was jlecned in thet 
procecding was not formally served upon him or her, end this, 
although the written conment did not, in vords, reeite that 
the parent waived service of preesss ond enter eonesrence in 
the proceeding. fe therefore hold thet the sele cuestion 
presented on this 2zepeal is: 844 the reletrix execute such 
& witten consent to the adoption of her child, in connee= 
tion with the procecdings brought to secolplieh such sdopt- 
ion, s@ the respendent here oontence? Phe respondent eon= 
tends that she dié, while the relatriz oontends, at Leset 
by inference, that abe dia not, 


The record shows that the child involved in there 
procetdings, Alice J. Bark@ull, wae the dauchter of the re~ 
latrix ery herkdull Weiner cad ber thea busbend, Gharles J, 
Gerkéul}; adhd that Lucien &. BHarkdvll, Jr., ome of the petie 
tionere in the adoption sreceedings was the brother of chearics 
de Garkaull, and thef the other petitioner, ignes J, Barkdull, 
the respondent here, ese the wife of iveien KH. Rarkdull, Jr. 
fhe father of these tro brothers was Lucien BH. Bark4ull, 3s 
lawyer she represented the petiticomere in the adoption prte 
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ceedings, fhe recerd further shows thst in tay LOLS, three 
years after the adeption degree wae entered in the dounty 
Geurt of Cook Gounty, the relatrix hore filed « bill for 
diverge aesinet her “usbend Charles J, Berkdull, in which 
proceedings he defendant's father, lucien H. Barkdull, #r. 
represented hia 2s his etterney. The decree of divorce ras 
duly entered on Hay 26, 1916, Since that deeree the relatrix 
hag airgied one Heiner, In her bill for diverce the relatriz 
Shleged that she and her tusbend, Gharles J, Berka@ll, were 
warried on Cotober @, 1711, 2% Crown Point, in the tate of 
indians, onc that they lived and eo-habited together ae «— 
husband «nad wife until dume 1G, 1914, when , it is alleged 
the défencent deserted her, fhe decree of adoption wae 
entered in the Sepnty Sourt of Cook County on Ane 20, 19213, 
and thet deeree recited thet the child, Alice, wae then of 
the age of ‘over one nonth, (five weeke)"® In her bill for 
divoree the relatrix here, alleged that this child om June 
30, 1812, the dete when the adoption deeres wna entered, wis 
gix weeks Old, | 


Ag above stated, 2lthough the relatriz, in the 
testisony given by ber on the hearing of her petition for a 
writ of beberxe corpus, nowhere states, in so many words, that 
she did not execute the written consent to the adoption of her 
child, she does do eo indirectly, because she testified that 
ehe knew nothing shout these adoption preomrdings until the 
time of her divorce suit agcinst her husband in 1915. In 
this connection her gounse) asked her when she firet Learned 
*thet proceedings had been started or that some attempt had 
been made to adopt your baby?t* Her angwer exe, "then I got 
wy diverce.* ne further testified thet st the time of the 
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adoption proceedings she bad no persons) knowledge thet aud: 
proceedings were being taken, 


fhe respondent, Agnes 1. Garkdull, testified that 
on the morning of the dey the edoption cxee wie heard in 
court, which was on June 30, 1912, the relatrix brought the 
child te her, "sli resdy to take te court" and turned the | 
baby over to the witmecs enying, *4ell, 1 brought you the 
baby, you comm have her, and I know you will be good to her, 
because you have been good to me, ond of gourse, Gherles 
being away for his health, i cen go und do ag i please now,* 
One of the findings recited in the adoption deeree ie * thet 
Gharlee J. Berkdwli, the father of seid child, 4@ in ill] 
henlth.? sgnee Berkdull further testified that her aieter- 
in-law, the mother of the child, reseined at her house 
wntil she exme back from court; that her father-in-law, 
Lucien 4. Berkdvull, who represented her ond her busband 
in the Gounty dourt im the adoption proee’ dings, at the 
time of the hearing in thet court, hed in bie posmesaion 
the writien consenta of both parents of the onilds; that 
ehe eaw both of them were signed by the respective osrente, 
and they were presented to the court. 


After thie testimony ets given by the respondent, 
the reletrix wie re-enlled te the atend and she denied thet 
she teok the child ower te the respondent, as the latter 
had testified, She atid ghe wee sick befere the beby fas 
born and for » long tine afterward; and the grandefather of 
the baby pretended to be her friend sad geve the ohild to 
Agnes ani her hugshand *to take eare of while I eould ree 


gover,* 
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lt epeeare from the record that Charles J, 
Barkdull has alse re-married since the divores procesd= 
ing involving him, snd fer som years has been living 
im Denver, Colorado, de testified that the first intinae 
tion he knd that hie wife desired to hawe the shild 
adopted wae one evening when he returned from work, ond 
she seideshe bad becn over to see hie sieter-in-law, Agnes, 
end it waw hey desire that Agnes should adopt the beby,=- 
*that she felt at thet time thet she eae rether young 
te be tiled down with « child*® ond *it wee her desire, if 
possible, to place the chiid in the care of Agnes bre 
eanee she knew she vould hove a good home,* He further 
teatified thst Agnes took this question up vith her huse 
hand, the brother of the witmess, and they were agrece 
eble to the prorpesition and that he (the witnese) cleo 
was "beonuse the child oovld not be kent home nf she 
had no desire at thet time to take the ohild,* He fure 
ther testified that several days later his brether and 
wife came aver to see them on the subject, end they stated 
that they would vot take the ehild unleas they sould adopt 
4% Legally and they then telked the situation over with 
their father, who wes a lawyer, and he later acaured the 
forma uned in such proceedings snd outlined *ehet Legel 
action wes necessary in order to perfect adeption.* He 
farther testified thet tie wife end he eteted st thet time 
that they did not desire to appear in court end thet his 
father explained that that would not be necessary; and 
further, thet he also told the relatrix, thet “this was 
@ atep he wished, before she signed her coneent * * *she 
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Would go out snd talk this over with her people. (tro 
brothere and a sister), He further teatified that zhe 
went out to sé thea and "teok one ef these eritien 
sonsent forms with her,* and shen she returned she ssid 
her fanily were sgreesble to the propceition for the 
adoption of the child by agnes and her busband, for 
they knew she would heve @ good home in their keeping; 
and "i belleve the next night, or tee or three days 
later we both signed written gonsente end turned them 
over to my father,” 

& Bister of the respondent testified that she 
remombered the time when Alice was adapted and thet she 
was present at her sister's home that dey; and thet while 
she was there the rejatrix errived with the baby whick 
she turned ever to Agnes, vharcupon, Agnes and the wite 
nest prepared to leave, end the vltness socompsnied Agnes 
with the baby as fer ag the ear; Agnes proceeding on down 
town to go to the court, 


& Hrs, Warren testified that she wac a trained 
nurse and tat ske firet set the relatvix in 1912, about 
the first of JAume, when she was cnlled to xttend her in 
a professions] way; that at that time the relatrix wae cone 
fined to her bed by her illmese ond continued #0 until early 
in duly, ond that the firet time she wae eble to walk out 
whethe afternoon of July 4th, 


The brother of the relatrix teatified that his 
sister left the hospitsl following the birth of her child 
on Nay 14, 1912, ond abot tro weeks lnter came to hie. home 
to etay; that at that time she wee very sick sni vee cone 
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fined to her bed fer four or flwe weeks thereafter ond thet 
he wes sure she was net out of the house on dune BO, 1912, 
(the dey of the hearing of the adention proeesdings in the 
founty Gourt), The relatrix wes agein vreerlled to the etand 
and testified thet on fone 20, LAIZ, she wes in bed at her 
orether's home with uremic polagning ond thet the wae 
confined to her bed from the tine she went to her brother's 
home the latter pert ef kay, continusuely witil sbont the 
firet day of July. A sieter of hers testified substantially 
te the anne effeot. 


The Tiles of the adoption proosedingm of the dounty 
Gourt contain the written ooasent of the father of the sbild 
in question, to ber adoption, entitled, “In the wetter of the 
Petition of lucien H, @arkdull, Jy. and Agnes Barkdull to edopt 
Alice 3. Barkdwll,* onc reading: ‘i, thavlee J, Borkdull of 
Thiesge, in the oogunty ef Geok end State of illinois, father 
of Alice J, Harkdull, % miner child, do hereby consent te the 
adoption of said child by Lucien H. Berkdwll, Jr. end Agnes 
Barkduil, in senner ond form as provided by on Aet of the 
Gencssi Asseably ef the etate of iilincia, snoreved Mey 25, 
Ae UD. LOO?, Dated this Grd day of June, 1912." Koa such cone 
sent signed by the reletriz ees preduced in connection with 
the hearing on her petition for the writ of habeas corpus, «nd 
it appears from the record that no such written consent is 
nor to be found te the files ef th< sdootion oracesdings in the 
Seunty Gouwrt, Yhere is im the recerd « photercrarhic copy 
of the entries in the docket in the county Covrt in sonnection 
with the adoption prececdings, which reads, *June 15/12, 
Gonsent’s of Charles J, Berkdull ond Hery Berkdull, filed,’ 
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fhe adoption decree entered by the County dourt finds, 

agong other things, that "Both parents of oxida minor child, 
Charles J, Hearkdull end Mary Berkdull, consent to the 
adeption of seid ohila by the petitioners, Lucien H, Barke 
dull, Jr. and Agnes J, Barkdull, his wife.* ‘fhe divorce 
bill filled by the reletrix, three years after the adoption 
preceadings, wee duly verified by her affidevit, snd in that 
Bill she elleged *thet as the fruite of eeid merriage, the 
parties have had bern unte thes one child, Alice Jean Hark 
dull, three yoara of age, and eid child was adopted by 
lucien H. Barkdwll, dr. ond wife on June 20th, 1912, when 
eaid child was six weckes ol14, first securing the vritten 
consent and knowledge ef both ef the netursl parents of 

seid child. The asid Luelen H. Berkdull, dr. is brother 
of the defencent im this procecding.® In the onewver filed by 
Charles J, Barkdwll to the bill of his wife, in #whioh she 
sought ta preeure « divorces from hia, he admitted the 
“allegations mace by her with reference to the birth ef their 
child, "who wes adopted by Lucien H, Rarkdull, Jr., © brother 
of the <efencent herein end his wife on June 90th, A. BD. 
LOLS, whem enid ehild wns six weeke clad, and thie defendant 
further edwite that both he and the mother of said child gave 
their written consent to ssid adaption and that both were 
aware of the time end pluce of said happening.” fhere wae 
“leo introducedin the cnse at bar the eertifieste of evie 
gence subseitted by the relatrix in eurcert of her bill for 
diverce, from which it spreare that upon her direct exeminae 
tion by her counsel, Goleman G. Everett, (since deceased) che 
was aeked whether any children hed been bern of her marriage 
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and ghe anewered "One, Alice Jean, a girl." She was then 
asked the following cueetions and gave the folloring ange 
were: *G%. Shere ie thet baby nerf 4, Adopted by the 
brother of my husbend, Q. The baby hae 2 geod home and is 
well taken care of? A. Yen,.* 


fhe trisl court remerked in the course of the 
hearing of the procetdings at bar that the real quese 
tion presented wag vhether or net the relatrix gove her 
sonrment to the adoption of her ohild, fe heve etated 
above that in cur opinion, if she executed euch 4 consent 
in writing, knowing that the adoption proesedings were 
pending or ebout to be inmetituted, and thet eritiag was 
duly presented to and filed in the Gownty Sourt in cone 
nection with the sdeption procecdings, the reletrix is 
not in s position new to attack the jurisdiction of the 
County Court in those procecdings, solely on the greund 
that she wen not formelly served with swecens, If, uron 
hearing the evidence, the gubstance of wich we have 
outlined stove, the trial co:rt wes af the opinicn that 
the relstrix did exeeute such « consent with knowledge 
ef the adoption preveedings, -ni that it was presented to 
the Geunty Gourt, we are of the opinion thet this sourt 
dg not in a position te hold thet such s finding wae 
ageinst the manifest weight of the evidence in thet ree 
grad. We appreciate the fact thrt the respective ond 
eppesite positions of the parties are not only supported 
by their own testimony, but that each has some corrobora- 
tion, but there are certain undeniable facts apparent 
from the record, which, in our opinion, tend strongly to 
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eupport the contentions of the reapondent, it apoesre 
that within two or three wecks after thie child was bora 
ghe und her husbend separated, and it appears further, 
without contradiction, thet this child et or about the 
time of this separction, cime into the veosstesion and 
custody ef the respondent end that she hae been in her 
oustody continuously sinee thet tims, @o far ae the r¢e 
oord shows, the relatrix bas never complained ef that 
situation until now, ner stteepted to shor that the pree 
ceedings involving the adoption of her child were without 
her consent, slthough, on her own admission, she has known 
about theese proceedings at least since Hxy 1915, Furthere 
mere, this position which she now takes is flatly contra= 
dictory to her aun sworn statecenta, contained in her 

bill of divorce, chere she sxeys thet her child then 

threes years old had been edopted three years previously 

by her brother-in-law end Nis wife, they "first securing 
the written consent and knowledge of the naturel parents 
of the child.* The relatrixz in the proceedings at bar 
novhere even intimeter that she made that sworn repreeenta- 
tien at that time inedvertently, She is now serried sain, 
Syst chen thet second merrisge teok place the record dows 
not disclose, In view of 11 these facts, ond especially 
in view of her sworn sversente in her bill fer divorce 

and her testimony in that exce in suprert of these allegee 
tions, end the faet that the relatriz, so far as the record 
shows, wea omtirely satisfied with the situation and asde 
no effort ef any kind to c@enge it fef nearly eleven years, 
we are of the opinion that the trial court was entirely 
justified in finding that the relatrix did give her consent 
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to the adoption of her child, as contended by the respondent, 
and thet she therefore ia net now in » pesition te raise the 
question she atteapts to, involving the jurisdiction of 

the Gounty Gourt. 


Fer the reesenes efteted, the judgment of the 
Sunerior Court, Tiniing that the ohild in question wae dee 
tained hy the reeponmtent, Agnes J, Garkdull, lawfully and 
was properly in her eustody, snd reminding said ehild to 
the custedy of the anid Agnes J, Barkdwll, is effirmed, 


AUDOREHT AFFIRMED. 


TAYLOR AED O'CONNOR, GJ, COROUR. 
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Mk. PRESTOISG TOBTIGE THOSEON Aelivered the 


opinion of the court. 


fhe claintiff, Satherine fegal, brought thie 
aetion ageinst the defencent, Anthony Forachner, alleging 
that ehe head been injured in «a collision betereen an autoe 
mobile in whieh she wae riding as a guest of Charles 
Rogel, nd an Sutesebile owned snc operated by the de- 
fendant, At the time of this collision the plaintiff's 
neme wae Catherine Yalesh, Ginee thet time she hes married 
Gherles Rogol. Yo the ¢eclarntion the defencent filed 
a ples of the cenerel Lerve aad tro sneoial cleag; in the 
first of which he denied that he wae operating, contreliing 
or maneging the cer which ron into Rogal’s our at the tine 
in question; end in the second of which, he denied that 
the person sho wae operating, sentging Or controlling the 
oar, Wag in his euploy or subject te oie orders or engsged 
in the pursuance of any of his business. The issues thus 
formed vere subsitted to a jury, and st the close of the 
plaintiff's case the defentant soved the court to find the 
iasues in bis favor, That «otion was denied, The defende 
ant thereuron submitted no evidence but rerted hie cree, 
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and sonin eubmitted @ motion for 2 directed verdict, which 
wetion was alse denied, The onse was then submitted to the 
jury and | verdict wes returned in favor of the plaintiff, 
assessing her damages at the aum of $2,000. The usual moe 
tions were thereupon mede and overruled and Judgment was 
entered on the verdict. Te reverge that judgment the dre 


fencent has perfected thie anresi,. 


& number of questions ere reised ae to whether 
gufficient appears by the bill of exeeptions te enable the 
defencant to raise certain points on which he relies, but 
in ouxy view of this omece it will net be neceaaury for ua to 
pasa upon thea. after the original bill of exceptions was 
filed, as incorporated in the record, am edditional bill of 
exceptions wie filed, and subsequently, certain aeendsents 
thereto, 


in support of bie appezl the fefendsnt contende that 
the evidence subsitted in behelf of the plaintiff failed te 
ghow thet the automobile which etrugk the “ogel car was 
being negligentiy opersted, It is cointed out that the proof 
thet there wen collision does not make out a ease of neglie 
genee; thet the plaintiff alleges in her declaration that the 
defentent was guilty of negligence in operating his autonobile 
and that it wag driven at = wnressonable, improper end une 
lawful rate of apeed; and it is then contended that there is 
mo evidence in the record to substantiate these charges, In 
our opinion, the record does net bear out that contention, 
fogal testified thet the collision took place at the intere 
section of Sottage fréve avenue and 79th etreets; that he WEE 
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a@viving bis Jodgée touring car weet in 79th street, about 
two o'clock in the xorning on February 5, 1923; that the 
weather wre very cold and the side ocurteins were up, exe 
cept on the left side in front; that there wae isingless 

in these curtains, riich persitted him to see throuph 

them; that be slowed up and almost eame to a step on the 
east azide of Gottace Grove avenve and leosked south and sae 
nothing; and looked to the serth and saw eome small heade 
lighte some distance away, © "seven hundred feet or sa;* that 
he eonsidered he bad plenty of time to get zeroes end he 
prooseded tt a speed of 6 or 7 miles an hourg that he did 
not pay eny further sttention to the csr acproaching from 
the nerth, and just es hie car wee half esy over the west 
rail ef the west track of the double line street ear tracks 
on Sottage Grove svenve, bie car wae atruck in the rear, and it 
turned around three times sandlended over on the southwest 
eorner of the intersection, and turned over, Thia vitneas 
testified that he covld not tell the speed of the car whose 
Lights he saw, but that after the eollision, the car which 
ran inte him was 800 feet away to the gouth on dottage Grove 
avenue, over near the west curb, In our opinion, thie evie 
denes wee sufficient te warrant the jury in finding that the 
defencent's cer wes being driven in * negligent manner end 
at @ excessive rate of ereed. Im order to suppert such e 
finding it ie not necesenry thet there be evidence direetly 
beering upon the cuestion of the apeed of the defendant's 
ear. if that Qhr Wee aprrexiaately 70OO feet north of the 
intersection vhen Rogal sterted te drive bis car seross 

the intersection at @ or 7 ailee an hour; and it struck 
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Regel’s ear at the paint testified te by him and then went 
300 fect before coming te » ston, these feets would be 
euffielent to justify the jury in concluding thet it eas 
being driven =t an excessive rete of speed and in ¢ nepgiie 


gent munner. 


The defendent next contends that the triel court 
erred in denying bis motions fer a directed verdict, because 
the evidenoe is such that the trinl csurt ehould heve held 
thet theplaintiff waa guilty of contributory negligence, as 
&® matter of law, Gn this point Rogal testified that the 
plaintiff wees sitting in the front seat, at his right, vhen 
the coliision teok place; thet she hed om e fur coat with 
a bigh eoliag and thet she was loeking atreight shead, «nd 
relied woon him to do the driving. The slaintiff testie 
fied to the same effeot, and enid she wes facing west end 


dia not look around et any tine, 


Before the plaintiff eauld recover 14 eae necesaary 
for her te prove that she wee in the emereise of ordinary 
eare for her own safety end che wee not relieved from that 
duty beomuse she wae & passenger in hogel’s sutomobile, 

Where & paasenger has on opportunity to learn of danger 
and aveid it, if is the duty of such passenger to rearn the 
driver of the approsehing danger. The presenger hae ne 
right, beonuse someone elee is driving @ vehicle, to omit 
reescnable and prudent effotte on hie or ber part to avoid 
danger. Pienta v. Chicago City five, Go., 784 Til, 246, 


Opp v. Pryor, 294 111. 538; Grifenhen v. Chicsge Sy ty Bye. Go., 
239 T1l. 590, But it does not follow thet under a given state 
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ef teeta, Om who ety eat lowk wp ond 4orn & erogs otreet 
&t an interseotion, ®nd odverrve & dangerous Gitartion sad 
warn fo¢ driver ef it, whould be held te hewe been gutity 
of cextritatory negligener ag 2 antter of lew, I, the 
Ehente case, surrg, the pleimeiff wae injured while he 

wae riding in the vehicle of enetrer, whigh wae being 
dviven by the latter, The evidenas releting te the cuce- 
tion of whether the clointiff sae guilty of contriimtery 
megligenve, in fniling te obeerve the denger cnc wera the 
ériver, “se the wubdeet of confileting testimony efi ch 

the gourt stated prenented a question ef fact. 4 wae 
argued by the defendunt in that euae that the plaintiff 
wae shown te be guilty of contritetery nexligenes, a@ 5 
estier of lew, On thet cueetion the aaurt eeidy * Uhile 
the burden of creof ia slweya on the plaintiff, ia ero 
seedings of tila cind, to show that when the injury eae 
received he wig ln the exereles of ordinery eare, thet 
question iz ene of fact, which mast be detomeinead by the 
elroune anges Sttending end surrounding the injery. *hethea 
the evidences tenga te preva euch onxe ie & cuestion of Lar, 
& SCOURGE O8n Only detersine adweresly to the cleintiff when 
BD other conclusion oem be recaensbly drawn from the un-~ 
gontradigted Facte snd fron the evidence that in favor- 
able te the plaintif?, ‘Were ia no Pale of law which 
presoribes any partiegular ect to Be done or omitted by « 
person whe finde himself in ® pises of danger. In the 
verity of cir cusetanoes which constantly arise it te 
jmposeible te Spmmnee such & rule, the only requl resent 
of the low fe that the eonduct of the cereen davelwed shall 
be consistent with that s asn of ordimery prudence would do 
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under like elroumstances® (Stack v. Egat St. Lovis Relleay 


Zen, B45 111. 308) Ordinerily the question of contributory 
negligence ig one of facet for the jury," The court held 
thet, in view of the evidence, the isvue ef contributory 
Régiigence had been properly eubmitted te the jury fer their 


de terainstion. 


in the Oop ceae, eupra, the cuestion involving 
contributory negligence arese in oennection vith en ine 
struction in which the triecl court told the jury that if 
they beliewed from = preponderance of the evidence thet 
the plaintiff wae a guest in the sutonobile at the time of 
the accident, et the owner's invitation, *withow euthori ty 
to direct or in any manner control the conduct of the 
Griver of the sutemebile, en<c thet befere and at the tine 
eof the eceident, she wes in the exercise of ordinary care 
for her orn gafety, then the negligence of the driver of 
the sutcnxobile, if any, oould not be imouted to her.* Tre 
eourt held that uncer the evidence in that opae, thie in- 
struction wee vrong, rewarking that instructicns should 
be given ‘he an aid to the jury, in deciding the ease,* and 
further, that the plaintiff wes shorn to have had st least 
equal opportunity te observe the approaching train with thet 
possessed by the driver of the automobile, and “being bound 
to prove the exercise of ordinary oure by hereelf, it res 
mo less her duty then thet of the driver to observe end 
avoid danger, if practicable, end to warn the driver.* The 
jury might well have inferred from instruction given in that 
GaSe thet the plaintiff was under novwbligation to Look out 
for genger end warn the driver if she observed it, and for 
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thet revaocn the curt held the instrvetion wae bad, 


This question srose in the Grifenhen epee, 
supra, slsO in connection with an inetruction, the 
giving of which waa held to be error under the facts 
there presented, but in our opinion the eace i@ not 
an authority which suprerte the contention thet under 
the fsets presented in the osse ot bar, the court should 
have held thet theoslaintiff wea guilty of contribotory 
negligence, #5 & aniter of law, In our erinton, the 
question of whether the plaintiff me uilty of eon 
tributery ageligeacs, ty resson of her failure te Look 
to the north and observe the approaching car and warn 
Rogsl of it, wuder #11 the cireumetances disclosed by the 
evidence, a8 properly treated by the trisl sceurt, as 2 
queation of fact for eutmiseion to the jury, under proper 
instructions not here complained of, some of which were 
submitted by the defendant, It has teen held repeatedly 
that 14 emmnet be said, as a watter of law, thet a failure 
to Look when one is about to cress railroad tracks or 
etreet reilwey tracks or strect intersections, amounts to 
negligence, af a aatter of low, unser any and all elreum 
atances. Henry v. & 5. Go & Stele Ry. Uoeg 236 I11. B19; 
Sinn v. 0. o. &. & St. i Ry. Soe, 239 T11. 132; Ghicege & 
Berthwestern FR. . So. v. Dunleavy, 129 111. 15°; yorrison 
v. Flowers, 308 ml. 189. in the Dunleavy case, the 
Supreme Court said that *tndoubtedly « failure te look or 
listen, especially where it effirmeatively ecpears that 
Looking or listening might have enzbled the party exposed 
to injury to see the train and thua avold being injured, is 
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@évidence tending te show necligence, 8ut they are not 
conclusive evidence, se that a charge of negligence cen 
be predicsted upen them as a matter of Ime. There may 
be various modifying ciroumetances exousing the party 
from looking or listening, «nd that being the ense, 2 
mere foilure to look or listen cannot, #8 « legal cone 


clusion, be pronounced negligence per se." 


It ie contended further thet the damagee erarded 
the plaintiff are exerssive. the slaintiff testified that 
for three years prior te the aecident she had been employed 
a8 a denonstrater for = cold cream snd powder company, earne 
ing on an average of between forty and fifty dollare a week, 
As & Yeevlt of the injuries she received at the time of 
this collision ehe rempined in the hospital five dsye and 
then wag taken to the home of Hegsi's mother where ashe ree 
mained for three months. fhe testified she had five severe 
cute areund cone of her eyes, vith @ piece of glegs in her 
eye end another stuck in the check bone; and else thet her 
back was bedly hurt. Ghe testified that during the three 
monthe above referred te her face remained swollen ond 
vplack and blue, snd that she experienced pain in her face 
and cheek bone, and that her eye watered, The dector whe 
took oare of the plaintiff teatified that he ettended her 
at the heepitel and thet she wae under hie observation for a per 
iod of three montha; that che received a lacerated injury of 
the face undernesth the right eye «n4 dpwn on the noee to 
some extent; that her eye wae bloodshot snd her tear-duect 


was not operating properly ent the tears kept running from 
her eye; thet in addition to thet, she presented some symptons 
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of shock and that bruises ef the extremities and teok 
showed discoloration; that her eye was red end the 
tissues surrounding it were black snd bluez that his 
treatment consisted of antiseptic applications; He 
&lee testified that e sear formed at the side of the 
lseeration and thet thie seer becase attached to the 
tissue end cheek bone and in noald weather becomes cone 
geeted and disecloreds that the injury had reeolted in 
& Gertain amcunt of nerveus irritation ond cused & 
slight twitching ef her eyelid, «hich symptome are nore 
ageravated in cold weather then in warm weather, He 
testified that no absolute assurance could be made 

that the condition could be remedied; that the skin 
eould be separated from the bone, which would vrebably 
result in the lessening of thr nervous irritetion, but 
he doubted if anything covwldA be done to improve the 

sear iteeif, He testified that the reasonable and 
customary value of the services he rendered was from 
#128 to $180, The slaintiff never returned te her ewe 
ployment, bet the evidence shows thet #he and legal were 
married ebout six aonths after the accident. e are not 
prepared to say, under all the ciroumstances disclosed 
by thie record, thet the damages awarded the plaintiff 
by the jury sre such se to warrant this court in dise 
turbing their finding, Thet the plaintiff rectived « 
painful injury is apparent, ond the jury would be justie 
fied in concluding from the testimony that this injury 
had Left a condition which vould probably be of iong 
stending if net permanent. 


fhe defendent contends further that the snecial 
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Pleas filed by him, denying thet he wee operating the 
oer, anc thet the person ¥©°%o wes operating it wee his 
servant or engzged in jie business, put these aatteres 

in igeve and thet the cleintiff failed to aset the bure 
den which wag her's, of e#tablishing et least o prima 
fagis case on either or both of them, The defenient 

did not deny ornerghip by special ples, and in the course 
ef the trial bie counsel expreesly sdmitted ownership, 
and alee thet the defendsnt was in the oar at the time 

of this secident. I, thet etate of the recerd the 
plaintiff? wee net obliged to s:er enything further on 

the iesu@es raised by these epecial plisas, A siailar 
question was passed upon by this court in Howard, Adm, _ 
Ve gmerson, oace fo, 28235; opinion filed April $3, 1925; 
net yet reported, in thet case we held that where the 
defendant cute im issue the question of the cveration ef 
the eutosobile, by hiuw servant, and the use of it in 
connection with his ousiness, altheegh the burden of 
establishing the affirmative on those wattera by 2 greater 
weight of the evidence, remsing with the plaintiff throughout 
the trial, 2 prima fecie cose is nevertheless made out on 
those questions by either proof te tie effect that the 
éefendent wee the owner of the sutowobile or sn sdaission 
of ornerehip on hie pert, ond such prime facie case being 
made out on those cuestions by the plaintiff, cither by 
such proof of ownership or such admiesion, the burden of 
preceeding sith the evidence on the iscues presented by such 
speeial pleas, is shifted to the defendant. The decieions 
en thie cuestion in the various jurisdictions are not in 
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horaony. Ip the omee last referred to we reviewed the 

two lines of decisions and we stated that in our opinion 

the better reasoned ceases suppert the oropoesition ae stated 
above, fhe ecnses holding thet, on cleintiff's proof of 
négligence end that the defendent oened the car which collided 
with him, the burden of preeeeding with the proof shifte 

to the detencakt, preceed on the theery thet the Letter 

is best able to show thet the omr wags driven by s etranger, 

if gueh was the fect, or on some orrand having no connece 
tion eit: the defendent's business, if thot was the siturse 
tion, Mest v. Eern, 88 Oregon, 247; Bouston v. Keats Auto Go. 
85 Ore, 125; ynust v. Syliock, 5@ Yash. 141; Borris v. Kohler, 
41 8.¥. 42; Edgeworth v. Sood, 58 H.d.iaw 463; Koward, Adm, 
Ve Amerson, Ill. App. Ot., tuprn, 








in the course ef thé instructions the court told 
the jury that if they found the iesuees for the plaintiff, 
then, in determining the snount of the deawages, if any, they 
should take inte consideration the facets and cirounstances 
in evidence bearing upon the plaintiff" sinjuries anc the nature 
and extent of exch injuries, if any, and her pain end euffere 
ing resulting therefrom, if any, "ond alse such further prin 
or proepective pain and suffering ond loss of heslth and 
atrength as you my believe fron the evidence, if any, she 
hee gusteined or ©il] sustein in the future by repson of 
euch injuries * * * ad cive her aveb eum as in your judgment 
under 211 the evidence and inatrections of the Court will 
cenpeneate her for the injuries she has sustained, if any, 
are claimed ana alleged im the declaration herein.* It is 
contended that the tricl court orred in giving the pert of 
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this instruction which is quoted, inmaewuch ag the declarne 
tion did net charge & reratnent injury or permanent suffere 
ing, nor did it make any charge which rould support a ree 
eovery by the oleintiff, based on any future pain or auffere 
inge in Our opinion the decleretion contained aufficient 
sllegetions to support the giving of this inetruetion. In 
her declaration the plaintiff alleged thetabe wae injured 
by reason of the negligence of the defen ‘ant in the operae 
tion of sis osr, end she alleged the verlous clexents that 
entered inte the injuries she claimed to have euffered as 

® result of the collision, snd thet by reason of these injuries 
she had "been made siok, nervous end disordered, and has 

#0 remained and cuntinued and deea so revsin and continue ~ 
up to the present time, during which tise the cleintiff hee 
suffered and dees continue to euffer erest bodily pain end 
mentel distress; and thet by rexeon of e814 iniuries the 
plaintiff hae developed internal disorders ef a grievous end 
peinful mature, and wes end is thereby hingered and prevente 
ea and rendered incapeble of performing her cavuel duties, 
** * ond has lost end will continue to loee divers profits 
which she otherwise would hawe accrued.® While this declarae 
tion docs not specificnily ellege thet she will suffer pain 
and Gistress in the future, it does ellege that she not only 
has suffered wet thet she continues to euffer, ac set forth 
in the decleration, smd in our opinion that is sufficient 

to support a recovery based on future suffering, providing 
the evidence ie sufficient al eo. 


Ort is finally contended by the defendont in support 
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ef hie appes] that the deceleration filed by the plaintiff 
feiled to state « cayse ef setion and for that resson the 
defendent's motion in arrest of judguent shouid heve been 
sustained, The basia of this centention is that the dee 
olaration falled to cherge any duty owing from the defende 
ant to the plaintiff and thet where there wes no such duty 
there could be no actionsble negligemee, it is true thet 

the declaration dees not allege = duty ef the defendant 
toward: the plaintiff, in so many words, but in our opinion, 
it does allege such facts sa give rise to such » duty. An 
allegetion specifically to the effect that a duty exiated 
on the part of the detendent towerd the plaintiff would 

be but the conclusion ef the pleader, Yhe proper way to 
aover that element in & pliaintifi's ease in a declaration, 
is to allege the exletence ef such facts as show that such 
a duty did exist, This, the declaration filed by the slaine= 


tiff in the onse at bar, does. 


For the reegone we have given, the judgeent of the 


Superior Court is affirmed, 


JUDGMENT AP FIRUTD. 


O° OGOREOR, J. SOMNOURS; 
TAYLOR, d, DISSENTINOs]= 

t am wmable te caneur in the dimjority opinion, 
In the Tirst piace, there is no evidence that “these little 
headlights," which Hegel testified he saw "700 feet oF so" 
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away to ‘is right, were upon the defendant's oar, and, 
aecondly, if the cer in which the plaintiff wae riding 

wags golng, e# fogs] testified, only five or six miles en 
hour and treveled, within the intersection, 46 feet before 
the collision (Regal asys Cottage Grove avenue is about 75 
feet wide), then, it wold have been necegsary for the oar, 
that woe 700 feet away to hie right, to travel, at least, 
fifteen times as fast, thet iv, from 75 to 80 miles an hour, 


Of course, the mere proof of 2 collision betreen 
Rogal's cer sna thet of the ¢efencent does net make out 6 
priga facie eneac of negligeece on the part ef the defrnde 
ant; especially in thet true when, as here, the evidence 
shows that the defendant's car eas aomerhere at Hogeal'e 
right. 


From the evidence, one wight suapect that the 
lighte were on the defenient's esr, and thet as there 
tae a eolliziony, even though the defendant's oar was at 
the right of Regel, he, the defendant, drove negligently, 
but mere sucpicion dees not make ont @ once, fhe evidence 
must be convinoing, it is aot enough to prove something 
merely plausible, there must be sufficient evidence te 
impel the con¢lugion, ae the regult of rationel thought, 


thet the necessary facts ere true, 


Inasmuch se the oridenee shows thet the car with 
@these little hesdlighte” wea 76 feet away, that that 
ear would have to travel from 75 to 30 wiles wm hour to 
eellide with Rognl's oar; and as there is n? svidence thet 
the defendant's esr wee the one that hed the "little beade 
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Lighte” on; it follows thet the only proef of the alleged 
negligence of the defendent lies im the single faot of 
eoliigion, thet, in my judgement, as I have omid, ie 

net enough, Gonsid ring thet it wea the obligetion of 
the vleaintiff to make out a cause of action, it does not 
seem reneoneble to se or just, er secording te the law, 
te mulot the defeniant in dameges on such very nenger, 
unsatiaractory «nd unconvineing evidence ag the resord 


here discloses, 
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Opinion filed March 10, 1926, 


BR. FRESTDIEG JUSPTIGE THOMOON delivered the 
opinion of the court, 


The plaintiffs brought this action in the 
Municipsi Geurt of Chicege, seeking toe resover domes 
which they alleged hed been suffered ae & reavlt of the 
aetion of the defencsnt in selling two lets to a third 
party, which the plsintiffs eontended he head contracted 
in writing to sell to them, wnder the terms set forth in 
the contract; 14 being further contended by the vlaintiffs 
that the defeni’ont waived = etriet comolisnes with the 
terms of the contrect, so far se the time and amount of 
the puymente it oslled fer on the part of the cleintiffe 
was concerned, The issues made by the vcarties on their oleade 
inge were submitted to the trisl court without a jury, smi 
at the conclusion of the hearing, counsel for the plaintiffs 
submitted certain written propositions of law, which he 
aeked the court to hold ag the law governing in the case, 
but the court morked then refused, The ‘efeondmt submitted 
@ motion asking the court to find the issues in his favor 
and the court ennounced thet the defendant's sotion would 
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be allowed, After thet had teken place, counsel for the 
claintiffs etated that the plaintiffs wovld teke a none 
suit but the court denied thelr motion for ® nonesuit, xnd 
properly 80, a8 it cane too late, Heiss, et xl. ¥. Gorn, 
203 ILl. App. 861, The court then found the isaues agoinet 
the pisintiffe snd entered judgwent thet they take nothing 
by their auit, end fer coste, The olaintiffs have perfected 
this apresi from that jodenent, . 


Under date of October Li, 1936, the parties harete 
entered into ® eontrect in writing, under the terms of which 
the plaintiffs agreed to buy and the defendant agreed to 911 
the two lots in question, for the eux of $1786,00. The eone 
tract provided that the purchese price for these lets ras to 
be paid by the pleintiffe as follows; 8178.00 upon the 
execution of the sontreect, receipt of mich wee acknowledged 
at the tise the contrast wae closed; the balence of #1602. 60 
to be paid in monthly payments of $12,090 or sore, including 
interest, on Hovember 11, 1920; and 918.00 or sore, include 
ing interest, on the eleventh day of esch and every wonth 
therestter *until October 11, 1925, when any unpaid belance 
becomes due and paysble,” <All piymente were to be mmde at 
the Standard fruet & Savings Henk, fhe interest was at 6 
per cent, paysble monthly on such gum as might then be reine 
ing que. Under the terme of the contract the olaintiffs also 
undertook to pay 21] texes end sesesenents levied upon the 
Lote subsequcnt to the year 1920, fhe contract provided 
that in onse of the failure of the plaintiffs to make any 
of the paymente provided for, the contract chould, 2t the 
eption of the defendmt, "be forfeited and detersined,” and 





ad? <wt togemen yovetg wpdad had ted? vorts owas w 
swan 4 oeet Afvew ett tata tquedt taste bataty a? tabaia mi 
tee ,tivertion © wok gotten winds fedmeh tewan weld duet ‘tie in ee 
sito V8 12 GEhOe LAL oor one Ot ma yam VicomOMG 
Peiags adutent ot Senet ond dxamw epft £66 atk EE gon 
gubdten eist yds todt Canmphal Sersdmn faz thong ose 
haope tred ot av Beta bets ont A? Boe at bas tte aoe 
LE sate, sae aa tem nat oe 


Bye hy 








odervedt amttteg ode OG: rt gedered 90 teh web 
todtw Yo were? aiff tohmer ppnahbiw me Poarthen 6 otat hee 
fies oF Beanga sithartod oa Amd qed or Beene WERRS alg : | ae 
200 Od¥ 00,8714, te mun ody cok opttearp sek gor ‘ome a 
oe aay a0ot snodt go? ap bre, pander cna wit donde Debs x toent neo 
vid avg 00.8049 — rwkartoX sgiynteta tnt er we ban 08 ea 
begdalwomine naw dodve te tgtvons .tomninen Adit Re mnbtomene 
OT \sbincaadied mmsnslend aaa am feces | oa dew hope ie 
: (fesse aston te wees baw oe ait wii wn ys cinlecieit } 
ee : stecm exere bes Mee to ee da ee ke ou ae tte pare 3 | i bee 
eo ee ee sade WORE git eaves : i 
bial dhee of oF Brow eansegey 18 Syedels itis ReMODE 
@ ew ane samtete Gat ane agerent Stent a ae a wt 
ee nasa oe ae tty bie Ae mak dove am Cites atopy etaws ite 
vi “opts vanenaneede aut bese aide -” auaad “em — 











































_ Sekawone fearesoe ae ne aol 
| oe. piven ¢) at Ditahede att. de. on pose " nen 
ale ae fe gh Gaede teers wit iad ob 
tit ramen baa neta cot ate 


“te 


thet in that event the plaintiffs were to forfeit ail 
payzents made by them in liquidation of 211 damages, 


Ia eddition to the payment of €176.00, (being 
1G ver cent of the purchase price) celled for upon the 
execution of the contrect, it was agreed that the slein= 
tiffe pad upon the same day the further eum of @73,00, and 
& month later, November 11, 1920, they peid #60,00, Exerpt 
Yor those rsayments the plaintiffea did net pay any amounts 
to the defencent on the dxtes carted for by the terms of 
the contract, nenwely, on the eleventh of exch and every 
month, it wae agreed, hovever, thet on January 3, le? 
they paid $60.00; on Februsry 25,1921, (160,00; on August 
83, 1821, £20.00; and om March 26, 1922, $25.0. On May 4, 
1922, they paid the general taxes levied on the Lote for 
the year 1931, smounting te $96.06, O, Auguet 3, 1923, they 
mde s further royment foward the purchase price, asounting 
to 25,50, and on Oetober 16, 1922, « sinilar peyment amounting 
to $50.00. Op Hovenber 26, 1922, they p2id 2 special sesesse 
ment levied sgsinst the lote, awcenting to $65.97, and on 
December G6, 1922, the siaintiffa peld the first inetol lent 
of a gvecial ass@esement which had been due sines the pree 
Vioues Janvery, amounting te $301.48, In the following spring, 
namely, on Hay 1, 1925, the oiaintiffs psid the general 
taxes levied egrinst the lets for the year 1922, cmounting 
te 627,38, All these psysents aede by the plaintiffs tee 
ward the perchace ef these lote under thie contract eggree 


gate something over $800,006, 


It further appeare from the record that withoct any 
netice to the plaintiffa, thie property wae sold by the deo 
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fendant on October 16, 1933, to one Riegel, He testified 
that he had no knowledge ef the ‘efen ‘ant in connection 
with the purchase of these lots, but that he negotiated 
for their purchase through one Williams, “who represented 
My, dolling,* end that when he peid the consideration for 
these lote, which wee $4,000, and received hie deed conveye 
ing the title te him, the deed wss signed by the defen ont, 
Be ure not advised by any testimony in the recerd who Mr, 
Golline was. Precumebly, he was & real estate man, for the 
lete in question were located ig Bloek 1, in *Gollins & 
Gauntiet's Frentiece Ave, Sub-division,* Later, but the 
record deez not disclose just rhen, the slaintiffe appere 
ently discovered chat had taken eclace, and on “arch 14, 
1924, they tendered im currency to the defenient the emount 
whieh they claimed waa reesining due hia from then under 
the terms ef the contract, and the defendant refused the 
tender, Fithout specifying any ground for the refusal, but 
merely saying - seccording to the testimony in the record e 
that he had *notbing to de vith it." ubsecpently, the 
plaintiffs instituted thie action egainst the defendant. 

So far ag the record shows this contract ade no provision 
with regard to the time when the pleaintiffe rere to receive 
their deed, nor does it appenr who was in posse@acion of the 


property. 


in support of the judgement, the defendent contents 
thet the plaintiffs breached the contract by feilins to pry 
the aum of £19.00 or sore on the cleventh day of ench and 
every month, end also by their failure to pay the second 
inetaliment of = apecisl assesement which beceme due in 
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Jonusry 1823, ond which was paid under dante of Ceteber 16, 
1923, the date of the sale to Siegel, the reesipt for thia 
payment being iaesued to Sollins @ Gauntlet. while the 
inet poyment made by the plaintiffa toward the purchase 
price under the contract wee in Ciatober 1925, em year prior 
to the sole to Riegel, the could be said toe se in default 
at the time of the sacle to Aiegel, in only a snall saaount, 
a far es thore paywents are concerned, fhe total payments 
mde by the clacntiffe toward the rurchase price, beyond the 
initial psyment of £178.00, saovunted to $425.00. If the 
Plaintiffs “nd peid €15.00 on the eleventh day of ench end 
every sont after the exeoution of the wvantract they would 
have been reg,lred to pay under the terse of the soutrect 
an fepregete of $432.00, during the period up to Getober 
ll, 192%, - $10.00 more then they 41d pay, his disregards 
the interest ther shon'd have caid umier the terma ef the 
contract, Bunt it is clesr froc the evidence in the record 
that the dates ef the payments chilled for by the contract 
bed been entirely cisregerded eo far age the plaintiffs vere 
eeoncerned, end that trie hed been eatirely aneevhesoced in by 
the defendent. The defendant contends that the fast that 
he aecepted more tham 615.00 in the ease of each of the 
payments aade, sculd not soasibly aisbesd the pinintiffe 
inte the belief thet they were not required to pey the 
inetaliment of €15.00 per acnth called for by the cone 
tradt on the eleventh dsy of esch and every wonth, in 

guy Gpinion that doee not go to the seiat involved, The 
feet thet in ne month following the first awonth of the 
eontract pericd was a payment mace by the plaintiffs on the 





BE wagered to ete taba biteq abe todede an abnes en 
aheis “eo% dotnowt add .degert of ofan ode i) seat ac wines 
oat elise © (te itewad a. wnt fed et eae amiad Peas cy 


cnitonug add Biemmnt WRarakade ome ye eta tmomyag tem 


tOi2g eaoy © ~WOGL watodne al car foertnag ait rehne we bum 
tfosted of eo of Shes od Ries wat Legott ot ofen om ae 
eBTeme Lieve & Ylee sh clogett of ol oo Yo mabe ede te 
atarayeq Lneat eet -HerresoROD 9TH StwaNYNT ONOKT Be ToD Om 
ade Samoyed .eodeg sesione off bias et iital als oat yd oem 
‘odd th OO. RRR Ot Honeunie 2% oVE9 te Peseyg Raletas 

| Sat dose te Yah deearete add Ho OO68L4 whes pas ort stwente 


, | Diwow elt feansieon at 2e wottwmoxe ede sorte Mme gers 


foscion oft To ertae add cohme Yeq OF bentyneT aed aed 
aadeitet of qw ho freq edt geben 0 REE TO Stagirane He 
abcagetell «itt yay B28 qoee med? oxem O8.0Lb— pTWE Gt 
hcadineitmandinnaiih emu bnses eanaad geen rnrdioesis nea nsy 
Srwear att at oneebive edt oqed ceeds we gk ee stow 





teartiaon at Qi aot Relise ataewyey att ty nga ett tote rt 
ater ati ttatete sdt ae At om Reb raetnee: qionites wena 


Yd ak beoeetepes Werites coat tout ate cholt eee homes 





ade taat aca gout shanties taebamten eet canals adh a 
one be 

— BMLigelsle adg Dando be i 2ease Peon Bias ater ater : 
oat eng Ot Sotinges fos Taw weed fate Weiied oie and ) 


et te tee Tey, anon mds td oH made nem ied 





wath Galt yd ue? betta denne bans! 9080 te 





: ot aitaor veers tome feos te wh ann e oat me sy : 


eet sboviowns tatoq out oe ey. Hon one toe Boke 
tlt Le Momo $ext ont gninecict aw aah 
ade ae aettitatars ett | sha Peo ‘ om # boty 













aGe 
eleventh dey of the month nd that, the payments as they 
were made, were sll reecived without comment or objection, 
would recsonably lead the olaintiffs te comelude that the 
requirements of the contraet, with regard to the making of 
these paysierta, were being woived and that they «ere not 
ging ta be held to & atriet eomplisenee with the terma of 
the contract in that reenrd, I is the further contention 
of the defendant thet paving waited six sonthe after title 
to the lotsa wag conveyed to another, befere making their 
tender, it must be premumed that the cleaintiffs hed waived 
ony Tights they hed under the contract, I, our opinion, 
that contention is untensble, on the evidence in thie reoord, 
which fails te show when the olaintiffs discovered that these 


lets hac been sold te someone else, 


The gefencunt, having ween fit to waive strict 
compliance wit) the terma of the contract with regard te the 
meking of these deferred payments by the plaintiffs, could 
not thereafter, vithout default by them after notice to the 
effect thet he would in the future reemire a strict compliance 
in this regerd, sell the groperty to others end thue put it out 
of hie power te comply with the contract himself. Peok, et 22 
v. Brighton So, G9 111, 200; Heakd v. Sright, #¢¢ 21,75 
Til. 17; Thayer v. weeker, 8&6 Jil. 470; Yarder v. Sorneil, 

105 311, 169; fhayer v. 166 Ill. 540; 

Batson v. Shite, 15¢ 711. 364; Honson v. Brapion, 153 I11. 61; 
Eaaton v. Bohneider, 185 111. 508; Hibermian Senk Agsn, v. 
“a: & Zoller Goa} Go., 181 111. App. 581; Jakes v. North 


On, 386 311, Ape. 1; Uiser v. Fergueom, 88 111, Apr. 
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136, Some of these cases imvolved bills in equity, 
secking & anecifiec performance of the contracts there 
invelved, uch 2» auit would be srooer vhere the dee 
sencant vendor etill bad the property, but in the 

case? ab bar, after the defendent vendor had conveyed 

title to the prepertp to another and thue plaesd it 

beyond his power to perform an action at low for damnges 
wes tae proper remedy, it is not ecorn thet the claintiffs 
failed te comply with any of the terse of the contract, 
except with regurd te these retriirenente, the strict pere 
formance of which the defendant hed waived. Phere both 
perties te the contract calling for the delivery of goods 
or the conveyance of property by one of the partieg, upon 
the completion of certain veyments on cesignated dates by 
the other party, sre vontinuing te treat the contract 

ag in foree, either perty suing the other for damages enuset 
by an alleged breach of the terme of the contract, will be 
reguired to shor thet he himself hee fulfilled ali the cone 
ditions oxlled for under the gantract on his pert, Theat 
situation was before thia court in Brown Goal go, Ve 
Carterville Seehed “pal Go,, #41 111. 669, But where, 
although the contract provides that time shall be of its 
essence, the parties, by their eourse of dealing, intere 
pret taeiz obligstions to the eontrary, = the vender secepte 
ing payments efter the dates ealled for by the @antract, 
without complaint, - his conduet will be construed ae 
smounting te 2 waiver of the right to rerudiate the cone 
tract or of the right to require strict performance on the 
pert of the vendee as to puyments, ze 4 condition precedent 
‘to the fulfillment ef the seller's Obligations or as to a 
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condition precedent te the right of the buyer to sue the 
seller for damages for the breech by the latter in repudiate 
ing the contract entirely. Guch wee the situation presented 
in Fiteh & Go. ve Hew Ohio eahed Coal Go,, 186 I11. App. 589, 
A similar situation w2s involved in Yider v. Ferguson, supra, 
which woe & ease involving the sele of revl estate, The proe 
pesiticns of law whieh the court refused to hold were te 

that effect and it was error to refuse them, However, they 


serve no purpose in this court, 7, 6, & #4. Lb. Ry, Go. Ve 

30) Ill. 168; Gohn v. Arsistrong Tire and 
S82 111. app. 872; Brogn v. Atwood, 224 171, 
BPP. T7. We have examined the easee relied upon by the 








defendant in contending the contrary, Sut they are not at 
all in point, being te the effeot that an option without 
consideration is a mere offer which way be withdrawn at any 
time, without notice, These sleintiffs rere mot given 

en option to buy this property, but the defeniont entered 
inte = binding contract of sale with them, Kyen though they 
were in defeult to geome eytent the defendant was not in a 
position, without giving them a reasonable oprertunity te 
comply with the terms of the contract, as ta the payments, to 
sel] the property to someone clse, in view of thet hed taken 
plece, ancunting, 28 we hold, to a weiver of such strict 
compliance. fhis avplies not only to the paymente due under 
the contract on the purchase price but to the second installe 
gent of the svecial aesevaments which f@11 due in January 
1923, for there had alec been postponement in therayment of 
the first installment, - se fer as the record shows, without 
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any complaint from the defendant. Yhen this second instaile 
ment wee paid at the time these lote were sold to Riegel, 

it may not be said, from any evidence that apvears in this 
recerd, thet such payment wes in behalf of thie defende 


ant. 


In the course of the trial the pleaintiffe introee 
duced evidences tending te show the fair cash market velue 
of these lote st the time they vere conveyed te diegel in 
Cetober, 1925, That evidence wae immetcrial, The plaine 
tiffs are not contending that the lots were sold te Riegel 
for less than they were rerth., Therefore, the important: 
euestion is net rhat were the lots werth but what woe the 
amount paid for them by Riegel end received by the defende 


ante 


Where the curchaser has made payments on aceount 
of the vurchase price, and the seller has defaulted by con= 
veying the property to another and no contention is made 
that the selling price is less than the market value, the 
proper measure of demapes, caused by the failure of the 
seller to fulfill the contract, is the difference betreen 
the selling price to euch third party, and so much of the 
contract price ag remains unpoid, #illisten on Contracts, 
Vol. 3, See, 1398, The plaintiffe' contention as to the 
proper measure of deszges, however, amcunts te the same thing, 
nemely, thet they are entitled te the difference between 
such selling price te the third party, snd the contract 
price, plus all thepayments they hed made, In order to 
deteraine theae damages it is necessary to take into con- 
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sideration not only the sxuount remaining due from the 
plaintiffe to the defeniant on the purchase price, or the 
ageregate amount they had peid on the purchase price, but 
there must sleo be teken inte conaideration 911 taxes and 
apecial assesancnte and also the matter of interest. I+¢ 

ia not peseible to accurately deternine those elements 

inthe damages, from the evidence in this record, and for 
that reason we sre of the opinion that we are not in a sos8le 
tion to fix theplaintiffet damages and enter judgment in thie 


eourt. 


Far the reagone stated, the judgment ef the 
Mynicipal court ie reversed end the esuse is remanded 
to thet court for further proceedings not inconsistent 
with the views herein set forth. 


SUSGMENT REVERSED ARO GAUSE CEMANDED. 


TAYLOR AND O° GORVOR, JJ. coHOUR, 
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Opinion filed March 10, 1926, 


BA, PRFORICING JUATIOP PowSOW delivered the 
epinion of the eourt, 


By this appesl the defeatent serperstion seria 
to reverse a judgment for 06,850.20, recevered against it 
by the plaintiff Barber, in the Oireuit Court of Geek Gounty, 
The Lewues were tried before & jury and ot the oloes of 411 
the evidence the eourt inetructed the jury te find the 
jesues for the plaintiff. A verdict ene returned aoocerde 
ingly, sesessing te plaintiff's demeges st the smount for 
which the judgaent wee then rendered, 


The note aued upon in this case is one of a 
series of three, on whieh the plaintiff brought separate 
actions, the otrer tes being involved in casece #30079 and 
#30845, in which we cre thie dey filing epinionse. fhe 
evidenes appearing in the onee at bar in somerhet more full 
then thet appearing in the record in exse #30279, The 
mote invelwed in the case at bar we deged Februmry 5, 
1984, (as were «11 of the notes in this series,) ond was 
due Hovember 1, 1954, As in the oese of the other notes, 
it was exeounted by the defendant eorveretion ond drawn to the 
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order of *Harvey & and dhas. A. Pardee” «ad endarsed by 
theese tro pryees tin blank. fhe plaintiff testified that 
he reesived this note from the two Pardes on Auguat 39, 
1924, 


Shen the plaintiff bed subsitted bie prime feote 
proof end rested, he woes reealled a9 & witness for the 
éefentent, ond he then tertified thet the sete here sued 
upon wae given him by the Pardesa se eollateral to their 
persons] notes which he held and which they had given bia 
in connection with an imdebtednems of $12,000, which they 
owed him for money furnished vy him iu paying premiume on 
polioles af life ingurance wich had been issued to the two 
Pariees, Couneei for the defendent then asked the witness 
if it wae not « faet that thie debt of the Pardees te him 
was paid by then after he took thia note of the defendant 
aS Gollaterel security, sed he ssid it hed set been, foune 
s@l then agked bim whether it wae not a fact thet he had 
testified to the contrary several senths previously, in 
connection with the trial of case #26378, (in this court) 
and an objection interposed, was sustained, In our opinion 
this objection should beve been overruled, hile counsel 
ovuld not tapeach hie own witness, he hed the right te 
probe his «seonsclence by asking the question here objected 
to, sithough it is true he would have been bound by the 
enewer given. Qirdyue v. Ven Etten, 211 211. apo. 394, snd 
eases there cited, The plaintiff wae then esked t produce 
& warranty deed which he had received from the Pardeses after 
taxing the note in suit se collateral security, in sbich 
deed the Pordees had conveyed certain real estete te hia, 
and he @i¢ eo, whereupon the decd was reecived in evidenve. 
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Thies deed is * streight werrenty dead from the tro Pardees 
end their wives, to the pleintiff, conveying certain rest 
precerty therein daceFibed, loosted im Hichlend Park, sub- 
jeot to tre trust deeds, This deed was dated September Fo, 
1924, end bears 2 §30 revenue etuap, The court asked the 
witness if thie ceed wos taken by hin as a mortgnge and 
he seid it was. dGounee] for the defendant then asked him 
if he was aware of the signifience of the revenue stamp 
attached to the deed, and objection to that question Fas 
guateimed, Counsel then aeked the plisintiff if it was not 
a fact, "that when you received this deed you surrendered 
to the Pardees 211 the seter which they owed you,* and he 


anawered thet he did, 


Thies witness testifying for the defendant further, 
stated thet he hed = conversation wit) one Eingsley, of the 
defendant company, shout August 1, 1974, in relation te the 
payment of the firet of the three netes whieh he held end 
which was due at thet tine (the rete involved in ease #26879) 
ant thet 2f thet time he did sot hold the note eued woon 
in this cease end did not acquire it until nearly & month 
lester, He was asked whether Er. Kingsley e#id anything te 
him in that conversation to the *ffeet thet the Fardees 
were indebted to the defen ent corporation, end he said he 


4id not reoell any auch conversation. This question wae 
then seked; “Didn't he tell you that the Pardees were ine 
debted to the corporation end fer thet reagon were no longer 
gonnected "ith the ecompany?* end he answered, *1 may heave 
keewn that anyway." Following that, be was esked if he did 
‘knee i¢ whem he tock the note in suit, on Auguet 28th, «nd 
he ssid he did not, On cress-examination of this witnesa 
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by his own counsel, be testified that at bie conversation 
with Kingsley, the lstter teld him that these notes had 

been "given te the Pardees for woneys that vere turned 

over by the ferdeea to the corvorstion frea o mortgage on the 
(Highland Park) property, snd these notes were to be paid 
when they were due, thus enabling the Perdees to repay the 
Sort page,” on which the Pardees had reised the soney they hed 
turned over to the corporation; and thet these notes rere 
given for the repayment of the mortgrge, but inetead of 

thet, they had oome inte the possession of the witness, 


Gounsel for the defencont then enlled Kingsley 
to the witness stend and -« testified that he eee Yice- 
president snd general menager of the defendant company 
at the time of =i» conversation with the plaintiff, shout 
Auguet 1, 1924; thet urom that occasion he had galled at 
ar. Barber's office to see what could be done in the astter 
of srrangemente for an extension of the sote vhigh was then 
about due, fThie witness further testified thet he teld 
Berber thet the compeny wae not im & position to pay that 
note but thet they probably could teke care af it if an 
extengion "ere granted; that Garber then saked him shout 
the condition of the defendant osmpany and he told asrber 
that 1% was in very bed eendition, beceuse the Pardees had 
used in excens of 2106,000 of its money, with the result 
thet it wag not in *® position to pay its debta; thet the 
pleintiff told him he had spent « let ef tine wondering 
what he should do sbovut it; (apparently referrbag te the 
payment by the Pardees of their indebtedness to him,) and 
thet he (the witness) advised the plaintiff to protect 
himself if be oo:1d, but thet he did not know hew he could 
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accomplish it inasmuch ee they (the Pardees) had bought 
the (Highland Park) property with the company's uoney; that 
he told er. Barber that he did not went hia to teke those 
other notes over, = “that ies the thing we objected te 
very strongly;* that tarber replied that *he realiged 
thet, but he thought their intentioms were good and he 

wag gGing to try to protect himself if he sorsibly oould,* 


St thie point in the examination of the witnese 
Kingeley, three letters were vreduced, one dated Auguet 
28, 1924, from the plaintiff te the defencent, another 
dated Geptember 13, 1994, from the plaintiff te the dee 
fendent, and the other deted Sentember 16, 1994, from the 
defendant te the olaintiff, After the ritness wae persitted 
to testify that certain statenentse in these letters referred 
te the note in suit, the chbjeotion of the pleintiff to the 
defenceat's offer ef the lettera wag eustained, fhe letter 
last referred to, being the one from the defendant to the 
pleintiff under dete of September 16, 1944, is the letter 
referred to in the opinion we ere filing in omse #303798, 
the Letter there having been offered in evidence by the 
plaintiff and received without @ebjection, This letter, 
when offered by the defencient, was subject te the ebjestion 
intervosed by the pizintiff, as it contained nothing saterinl 
beyond & self-serving declaration on the part of the defende 
ant, This, however, wre net urged ae &% ground for the objece 
tion wade, The other tee letters vere, in oor Opinica, not 
material, exzoept as te a atetement contained in one of thes, 
tending tO Smpeach the plaintiff. This, herever, referred 
to some teatinony the plaintiff bad given while on the stand 
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ae 6 ritness for the defendant, so counsel was ettempting 
to impeseh hie orn ritneas, No probing of conselence is 
involved here ae there wos in connection with the evidence 
previously referred to. 


Sounsei for the plaintiff asked Ej ngeley, on crosse 
examination, if 1t woen't ea fect that ony money which the 
Fardees might have owed in August 1924, wes owed not te the 
defensant tut to Killer & Pardes, incorporated, snd the wite 
Hess anawered that he considered it ws owed ta beth, that 
gompany end the defendant. He was asked if he had net told 
Barver, in the conversation referred te, that the soney wae 
owed to Killer & Pardee, insorsorated, end he eaid he did 
not know — that inasmuch ss these companies were generally 
related, it did not ocour te hin to distinguish between 
thea as *they belonged to the seme erowdj* that he would 
not ssy whether he told the pinintiff thet the indebtednesa 
owed by the Fardees woo to the defendsat, 


Om redirect ezeuinetion thia witness wtated that he 
did not tell Barber exactly how euch the Pardees ored the 
company for he did not know himself at that time. The court 
then asked the witness; "Did you tell My. Berber that they 
owed the company any money at that time? and he anerered: 
#) told him they owes over €10¢,000 which they had teken 
eut ef the company funds." de further testified that at 
that tige the defen ont company ees owned by tiller & Pardee, 
inoorgoreted, or substantially 90; thet they were “prectioslly 
one coupany,” 


Gounsel for the defendent eslled one #illiamsa toe 
the etend, who testified that he was an accountent. ‘Gsuncel 


~~ 


guliqredta exe fonress on chcaaaies wilt vet ageativ & an 

ai soesisemen te gaidore ofl swine te ind “pid Hoavgnt ‘ot 

— eoetbees Orit dibe we teomnes ae sew syodd aa vod bovtowns 
sit Diitoen — au 


Kies 


want ¢ seuseaned hoses Verad al, ade. ae. sore, 
alt Acide yagom yaa tale Post o ttaneme PR Th AO date RAED 
nay ot ton bow gay ROBT Soma Mh Bowe aving tayia. Rae Le 
~<thw ase kon sboratoqzenal wehtwi A sellsM of ded fatabantialy 
taikailiry! pt Aamo wom Pb dweaedeaoe ont Hide Dererama al 
hiot fea hed of Th Boxee dew oh daeharted adh Baw YrequeD 
One Yosen ade ted’ ot bevteter no Paavertes wt) at (eves 
bib ed Biles od Naw ,betancat sont iatmeat a eet oF Sowe | 
| sities arse velingie reeds an dows -teemnelagvatns | 



























Shae du é act tied sii ae ‘ae Ay sil Wii Sone. 
eeanepnemt ott Peed Beonterien — Rive prt hart ; ne 


ot feet, poet x opt bs aay semen feortoes 4 

ae se Sere wenhtas ot domm wod Yoana todndl Sieg tem BED 

“dEe OcF sont tag te Btongsd womd tea oan, pd nol panama 

wot taste soda, ei, Lied way BAGY sapoadhe ont pete. nod 
_ sbomonnne sh haus. Aowts, tage ia qoem We ARMOR OTR hewD. 
pete hee dt, tok 000,008 ladda boxe wae: “ np ot er 

_ fe tate neR ites seks, o% bila ss 

















-7= 


then asked hin whether he hac made eu examination of the beoke 
of the deferndsnt cenpany to ageertain the aeornt of the indebte 
efinese of the Pardees te it, an of June 14, 1954, snd alse 

ae of anguet 1, 1924, njections to those cusetions were suse 
teined. im cur Opinion, thet ruling was erroneous, The 
question of vrhether the Pardeen vere in feot indebted to the 
é¢fendent wae ® proper maubject of inquiry. The objections 
interoosed to thease cuestions were general. fhe cuestionsa 
were apparently preliminary te further inquiry ea to the 
gubject-matter of the indebtedness of the fardees to the 
defendant, The detem referred to in these two questions pere 
haps hed no gignifiesanee, but, if im fact the Pardees were 
indebted te the defendant, it would have some bearing on 

the question of whether the defentant was Liable to the vlaine 
tiff in thie action, 


fhe Question of iew presented in case #30279 is, 
in cur opinion, alae invelved in the cage at bar, It is 
true thet o part ef the evidense on the question ef rhether 
the indebtedness of the Pardees to the plaintiff wee liquideted 
after the plaintiff received frow then, an eolleteral seourity 
on their notes, the note of the defentant here auct upon, rae 
the statement of the plaintiff, while testifying se « Fitness 
for the defendant, to the effect that they were not, But it 
Kise apeeara from the record in the case et bar that the wite 
ness then produced the warrenty deed of the Perdees, senreye 
ing the Highland Park property to himj and then the reeord 
eonteins the adwissicn by the =Ltnese that when he received 
thie deed from the Perdern, he surrmidered te them all the 
netes which they owed him, Gne ofithe issues ef fact pre- 
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sented in this one wae xhether the ferdeea were indebted to 
the defendant for soneye they had withdrawn from thet cornorne 
tien et the time they were sonnected with it. Gn the evidence 
to weioh we heve referrei, we are of the opinicn thet the 
defendant was entitled te have that question submitted to the 
jury, under proper instructions, sn4 the trial court, therefore, 
erred in giving the jury = perexptory instruction for the 
plaintiff, 


As pointed out in the opinion filed in crane #30279, 
although theee three Geeeg are wpon three notes, between the 
etme parties, brought by the same pleintiff ageinet the same 
g@efendant, the reoerds im the three cises are not 211 slike 
and we ere obliged to detersine the taeues presented in each 
ease on the recerd in that eage sand without reference te those 
in the other gases, thile the parties have joined in a notion 
for leave to file consolidated briefs covering a11 three oases, 
end while references are ande in these triefe te «11 the osses 
promiseugusly, this doce net perait ue to consider the records 
@f eli of them im eonneetion vith each of them, If this court 
had appreciated the difference in these records, the motion for 
leave to file conselidated briefs would have been denied, 


Ae in enee #20879, sotions wore made in the case 
at bar be the appellee te strike the sppellant'’s reply brief 
from the files and te assess statutory domages, in 2ffireing 
the judgment, beotuse 14 is alleged that it is apparent thet 
the uppeal gee prosecuted golely for the surpoes of delay, and 
these motions were reserved to the hearing, Soth motions age 
nee deni¢d, 
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For the reasone we have given, the judgment of the 
GAareult court is reversed and the onuse in remanded to that 
eourt for further proceedings not inconsistent with the 
Views expressed in this opinion. 


JUDGHEST HEVERGER aX GAVOER SEMARDKD, 


TAYLOA AND OG 'GONNOR, JJ. CONCUR, 
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Fllis H. Henry filed a petition for s writ ‘ef 
aendecue on Jonuiry 56, 1956, in ehich he set forth that.» 
in 1916 he towk the Givil cervige exasinetion for a posi- 
tion in the Gleesified @ivil fervies ta tre ity of 
Ghienu®, then know Op Generel] forswen of Gonatruction 
Laborers, a6 & result of whbeh bie aeme wee ineluded woon 
the eligivle list for auch positions that leter the Gom- 
wigaioner of ‘ublie forks requested the Comelesion te 
gertify the nome and edddree: of the one entitled by law 
te be aprointed to the periticn, high wis then voornt, 
whereupon the Gomuiesion certified the name of the veti- 
tioner as the one being entitled to tre appointsent, end 
he wae duly enoeinted ane entered ucon the perfornconce 
ef bie dutien; that thereafter he wee illepmlly discharged 
from gaid position without cause, Other sllegstione are 
contained in thie eetitnion whieh it cill not be neorcssary 
fer ue ti et forth here, we toey sre not imvelved in the de- 
gigion of thie sopeel, fhe petition slieged that the de- 
fendont Sorague wee the Cemaicsioner of Publie Yorks of the 
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Gity of Chiesge; thet the @eaid retitioner had demanded of 
the gaia Sormgue, that he reingtete hin im his eid sosle 
tion and restore hie newe woom the rmayrelle of the dew 
partment and cruse to be peid te him the gslary or wages 
appreprinted fer the position, Sut that t*e d@¢fen ant ree 
fused a6 +0 do. Amendments therentter Tiled ta the netition 
get up the various annw:) scerepriation ordinances, show- 
ing appropriations as4¢ for the poswition in Guestion.— The 
prayer of the petitioner ese te te effeet that the court 
jasue & rit ef Sandanus, directed to the said Spregue, 
*‘soumanding hia that he do forthwith reaters the petitioner 
to the poaition aforesuid, end coupe his nage te be siaced 
on the vayroll ef said Department, as of the date of his 
pretended ‘luy of f' ae eforesaidy* ond further eommendiag 
the meubere of toe Givil Service Gemzission of the Gity 

of chieago, who etre elge ande resuomdents, te place peti=- 
tioner's mace on the @ligible List of the bessertamt of 
Publie Gerke 52 the City of Ghice se, sa seeing legeily 
entitied "ae of the date of his pretended ‘Ley of f* ae 
aforesaid, thenes, sitherte’ te held the woriticn in 


geeetion, 


The reoerd shore that th Gorcoration Counsel 

ef the city of Shicsge, for the perties respondent, filed 

& general desurrer te the cetition which the sourt overruled, 
and ag the respondents ateod by their dewnrrer, the court 
entered judgeent that the retition be teken as confessed 
and that a peremptory writ o7 sandsagus iasue, directing the 
respondent Snrague, on Gomuiseioner of Public Yorks of the 

G3 ty of Ghionge, to reatore the petitioner, filie o. Henry, 
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to the position of Forensn of Conmatrustion Leborers, ea of 
Fevrusry 1, 199%, for the vertad ending Gerenher $1, 1922, 
and to $26 pogition of dgonstrumtion Foraman, sa of Jonuury 
Ly 1823, *end thenes foresrd; snd to cuu@e the name of 

anid petitioner te be slaced upon tha miyrolls of asid 
Vepartacnt of Publie “erke® fer the aene periods and wader 
the respective titles stove referred to, ‘Thie order sleo 
ingiuded tie ralie? prayed for By the wetitioner, an accinet 
the members of the C’vil Servine Gomelesion, However, that 
part of the judgment ie net imvelved here, Jt sepears 
further from the record that « writ ef sendaeus, pureucnt 

te tole judgeon’, wae lanned, commending the e017 reaponient 
Gprague to do ag provided by the sourt in ite judguent order 
ae above eet ferth, Couneel for reanrondente endorsed this 
writ, to the effee$ that the eourt bud juriediction to mnter 
the judguent order Upom which the «rit wae besed; thet he 
eguld find noe error on the face of the record; thet although 
time for the taking of an soveak hed not exrolred, ac appeal 
would be takeny end therefore, im hie opimion the judgment 
was final and the Gity could not effertuslly aoceal from it, 
or gue out a writ of error to review it; and that the judge 
ment consisted of 4 anndate to reetors the petitioner te 
hie Civil Gervice position, as stated in the order, 


Under date of dant 16, 1975, the retitioner Kenary 
@.Bliie filed a further petition srsinst the reepondent 
Sovague, for 2 rule to ahov aouse shy he shovii net be ade 
Judged in euntenpt ef court Tor feilure te pey him hie 
back silary, and in thst setition he set forth the judge 
ment order whieh the court hed erdginsily entered in the 
mendamue progeedings end the writ whieh bad been issued 
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pursuent thereto, containing the endoresacnot ef the 

Gers ration Gounsal steve noted, asi writ ceiling Laaned 

Om April <, 1996, Je this petition te show taues the 
petiticner further set forth a comeunicetion from hie 

goungsel addressed to the said respondent fpregue, under 

date of iny 25, 1926, da whier letter, efter setting forth 
the terae of the judgement order and the epit, the petitioner's 
eounee] oxlled attention of reapontent ts the fort that the 
writ or gondete wee retresetive end fia not the effect 
merely from the date ef the fidement trier, tno etated thet 
thie wernt thet petitioner hed been unlarfully ¢icckerged 

on Or ehout February 1, 1032, ond bed unlawfully been kest 
Gut of hie position ever sinee; and that he woe entitled 

to the salary perteining to his position, which had seerued 
ever since eaid unlewful diacharce; and complaint wie made 

ef the fact that petitioner hed not received paid back pay. 
After quoting thisletter in full in the netition, petitioner 
further set forth that the respondent Sorague had refused 

te comply with the judgment order andovrit, esying in explans=- 
tion of such refuenl that he hed heen edvieed by bie at terneys 
not to comply with the judgment and writ, beceuse to reinstate 
petitioner upon the City peyrolle retreaectively, 20 2% to 
entitle hin to back aulery, would be impracticable; that 

the order of the eourt e@ling for such retroactive proceed= 
inge wie not legnlly operative ané that the selery for the 
perleds pricr to the entry of the judgment tec slready been 
paid out by the City Offieliale to enether person whe hed 

been cischarging the duties of the officer or vosition in 
question since petitioner's erigine] Aischeryge therefrom, 
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Following thie, the potition contiing cgoneiderable in the 
way of argument, in “newer to the position petitioner ctates 
he ho been advised had been aaaumed by the respondent 
Sprague. Also, in thie petition the petitioner al Leges 

that the respondent Sprague hae further vloleted the judge 
ment and writ of the court in thet although it woe the duty 
of the Gonstrugtion foreman to supervise and direst the werk 
and conduot of day leborere in subordinate euploysent upon 
the construction work upon whieh they were engaged; and 
although euch foreman is held responeible for the rork of 
such subordinates, and in order that he wey efficiently dise 
charge bie duties in his eaid offier or pesition, it is nece 
essary that he be empowered to cive directions cad enforce 
them when given, «nd meke reasonable use of bie o=m disaree 
tion, yet, the petitioner, *ever since hia recent reinetatee 
aent #6 Gonatruction Foreman® hae been kept avubject te the 
autherity ef one Cermek, iO was the person who had been 
illegally appointed sa bie oneceasor end whe bed been caused 
by *the officizla in defendant's Depo rtaent whe have iumediate 
gherge of such enttere,* to be appointed temporarily te sn 
offices or rosition entitled *Acting sssiestent Encineer* and 
that these officials had delivered s written communicstian to 
petitioner, addresced to anid Gerwak, aa Acting Aseieteont 
Engineer, dated april 6, 1975, (four days after the erit of 
mandsaue woe issued) in which Cermak wan directed to assign 
petitioner "aa Gonstruction Foreman =t #300. per month and 
give ur. Henry charge of euch branch of the work as you my 
elect. Aa stated verbally, Mr. Henry will be carried under 
the above title and compeneation from the beginning of the 
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eurrent payroll period.* The prayer of thig petition to 
ahow geuse wen tothe effeot that the reesendent Gorncue, 

ag Comivsioner of Publie ‘orke of the City of Chiex ee, may 
be "required to shor caupe why he shoul not be punished 

for contempt of court fer disebeying the aforsenid judg~ 
ment end writ of this ecourt.* The Corcorntion Counsel of 
the Gity of Chiceyo on behelf of the aeid reepondent 

Sprague, filled a general demurrer te the foregoing peti- 
tion to shee couse, which deaurfer wae sustained by the tril 
oourg, and the petitioner abidiags by bis enid oetition, it ese 
ordered that the petition be dissiased,. fe reverse the order 
sustaining the degurrer of the reenondent, te the petition 


to ghew onuse, petitiomer has perfected thie socal, 


in Our Opinion, the petition to show cause waa 
gubjest tc the deaurrer, The chief complaint of the peti- 
tloner is thet respondent hag feiled to ney him bie baek 
@niery covering the veriod after hie clliesed unlawful Gise 
eherge on or sbout February 1, 12%°. Petitioner alleges 
LH hie petition to shor cause thet the reependent opra sue 
hag failed to d what he wae directed and commended te do 
wy the court im the judgment order emtored in the oandaaue 
Proceedings end in the writ which waa issued pursvent to 
that order, namely, rectore the petifjioner to the pomiq 


tion of Foreann of Gonstruetion leborers, aa of February 1, 
1923, . and to the powition of Gonstruction Foreman as of 


Jenuary 1. 198%,. The vetitioner eontenis that to have rege 
tored hin os directed by the court he would necessarily 
have to receive the exlary sttaching to his office or cagie 


tion, from and efter the time he eas discherged. In our 
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opinion, thet contention ia not teneble, In his petition 
for tse iseuence of 2 weit of wendems the petitioner Ree 
where prays thet he may be awarded hie Geek ealary, od 
neither in the judgweat order in the mandamus proceeding 

ner in thewrit isaed pureuent thereto, ie the respondent 
Sprague ordered to payohim euch salary, The Comalasioner 

ef fyblic S9rks of a city does not pay aalaries, the ques- 
tion of whether or net the vetitionsr had the right te ask 
for auch back aslary, in hie petition for « erit of saendequs, 
ig net involved, A jwigsent awerding the writ of mondnwne 
to compel re-inectatement in office, oxy, under proper cire 
sumetances, = dnelude a goameand to pay aslery (fhe People 
B16 311.11) and in view ef the allegations in 





the petition for meandseus filed in the sese st ber ont the 
demurrer therete, 1% would seem thst the petitioner micht be 
ewarded hie salary fer the period of Sis illegal ond unwarrented 
discharge. ut the cetitioner orsyed for no such relief and it 
wae not included in the judement the gaurt entered, Tae prover 
efficiala were not made parties defendmt to acke auch relief 
appropriate in this case. & judguent merely directing the 
reependent te reeinstate the netitioner aa of the date of “is 
discharge, will not require him to pay petitioner bia salary 
OF make respondent subjeet to answer to s rube to show csuse, 
beoxuse the selery hac not been paid. That the respondent 
Sprague hag reinstated the petitioner to the position from 
whieh he gontende be waa unlawfully discharged and from weich 
the demurrer adsite he was unlawfully diecharged, is sprarent 
from the face of hie setition to sher eause, invhigh he rerers 
to "his recent reinestatenent,* and in rhich he sets forth in 
full the letter of the respondent, whieh the petitioner elleges 
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wae d@liverec to him fer the purpose of secemplishing such 


reinatatenent, 


The petitioner having failed to ask for relief 
in hie sendamns proceeding, in the way ef payuent in the 
eatter ef bagk etlary, he may not inject thet element into 
the onse and try it cut in connection eit the eubeeouent 
petition fer a rai¢ {6 ator csuse. The effect of thie 
petition te show onuse is thet the petitioner ie asking 
the court te require the reseondent te ahor cause why 
he should not be atteched for contenpt, by reaeom of 
eis failere te pey the petitioner his beer salary, in 
Viclation of = judgment in « wandsaus proceeding which 
caes net direct the xespondent to ac pay the petitioner, 
which juiguent wee entered puraunat te a petition ia which 


the petitioner made ne such renuest. 


fhe Guestion of whether, in reinstating the peti- 
tioner to his sosition, the Gommlcsioner of Public Yorks 
properly placed him umder the general suthority of a oertain 
Ageistent Engineer, is likewise 5 matter which may not be 
tried cut on & petition te shew cause, following 2 sandanus 
proceeding in which that slement wae net in my wey involved. 
Precumably, a Gonatruction forennn may properly be eesigned 
te wperete under & mupericr of some kind. The intimation 
made by the petitioner in hin petition, to the effect that a 
Genetruction Feresan proverly suet *be his own boes* ic, in 
our opinion, without serit. 


For the reasons stated, the order of the Circuit 
Gourt sustaining the demurrer of the regpondent to the petition 
to show onuce, ia af firaed. GADER AF TIRARED, 
TAYLOR AND O' COMHOR, JJ. CoNCUR, 
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GHARLES % GARLGOK and ALFRED @. 
LIVUELL, doing business es 
QHARLES ®.GARLSON & COMPARY, 


Appella APPEAL PROM 
} 
MURIGIPA: COURT 
Ve. 2 
: i OF SHIGAGG, 
sh $ 
‘ f cp A T 2 
Appellee, ; Z A § 1 wh 2) A € YD U FE 


Opinion filed March 10, 1926, 
EM, PREPIOLRG JUSTICE TRCRZON delivered the 
ovinicn of the sourt. 


The plaintiffs, Charles %. Garlgom and alfred 
@ Liddell, brought this setion sgeinet the defendant, 
Mre, Sime, seeking to recover 91750,00 which they olaised 
ahe owed them #8 & cowuiesion im payment ef services they 
had rendered, in procuring « purehacer for some croperty 
which ehe owned, The imsues joined cere submitted to « 
jury and the jury made & finding for the defendant. Judge 
gent wes rendered on the verdict, end the cleintiffs 
sppealed therefrom, 


The evidence snows thet the defendant'a property 
was under lense to a number of different individuals and 
that for something less then a yeer, the claintiffs had 
been her renting agents, collecting the rents as they cxae 
due anc managing the property for the defendent. In December 
1928, the defendant hed nome conversation with theolaintiffs 
about selling her property and she expressed a desire te have 
them find a purchaser if possible, ome time kter they proe 
oured ont Bernstein 26 & prospeotive purcheser. He and the 


aoa 





ga etambhie tah eda wat garbart a anne vet nt be * r 


et Re 



















1a ~ Fee 










af ante hae WOW a anus 
‘gue se oi ee 
* 
RAE nO apa Sean | | 
PEVOe (ATPORMTM | \ ge 
ODA DY HO: pies Ney j Nees 
en ue ee ne aN (RAR (BR 
oh ol ddtbysey, went a. le eos 
,OSCL OL dots beLlit nainiqo me ie : 


edt bored inh RomNOT amines ete reant oo : 
mae _ateroe ott te suinteo 


£ 





bestia | hae mantra att anteadd, cettitatala oat Bini: 
sianhaeted of? santape solvne ahdt Sigremd 4 bk “i o 
howteda qedt doddw OF.08TIE <ervonen ot pmetone, owke ae 
yon? auoivtes te susmaghal somedamen aa nity hoes: die iy 
teraqeny amon rat Renssonug # gctevons at dmyabunt ket 
OF pave inde wre pamist aiwnel ae “bare, lial ite 








atharataly, ot Lol sdoaieoy att ae : 
i Maca, 


ha state tater nite aeaey & veal count mewn + 
Sem yet ne agaee edt Babe ML eS an aac, 
Panama, att teh ome | 





oie 


defendant were brought together, and after some negotiae 
tions beok end forth, a written contract wxs executed by 
the terms of which the defendant agreed to sell the pree 
perty to Bornstein and his wife for $76,500, ond the 
Bernsteines agreed to my at thet orice, The purchasers 
paid 71,000,060 ee éarnést money vwpon the execution of 
thie ocutraot. This earnest money and the contract were 
placed in escrow with the Chiceage Title & Trust Company, 
pending the carrying out of the dexl, However, the trance 
aetion wes never consummated ond representatives of the 
two parties went te the offices of the Ghicage Title & 
Trust Company «nd terainated the escrow, taking up the 
eontract sad the esrnewt money, €400 of shich wea ree 
tained by the defendant te cover expenses to which she 
had been put (in supelying = guarentee solicy, and ao on) 
and $606 of which was returned to the Bornateins, This 
having been done and nothing having been paid to the 
plaintiffa, in the way of A commise@ion, and their deaand 
not being complied with, this action was brought by them 
against the defendant to collect the amount which thay 
e@laimed was due then, 


fhe plaintiffs contend that the defemiant 
agreed to pay them the emount sued for es a eomaisaion 
if they procured a purchaser of her property, ond that whe 
they proqured Bornetein, and the defendant entered into 
& written contract with bim, they had esrned their come 
mission, as the act of the defendant in entering into 
the contract with Sornstein was sn acceptance by her of 


the buyer they had procured, md that the defendant having 
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#0 aocepted Bornst¢in could not thoraafter be heard to any 
that he was not rendy, able end willing to make the mre 
ohase, The contention of the defendant, on the cther hand, 
ie that the agreenent she entered into with the plaintiffs, 
as evidenced by # elause in the written contract between 
he and Bornstein, was not as contended by the plaintiffs 
but was to the effect that she was to pay the plaintiffs a 
eoamlasion of $1750.00 im case the purchase was completed, 
and that imesmuch ae the purchase was not completed, by 
reason of the refuael or inability of Hornstein to comply 
with the terms of the contract, sething war due the elaine 
fiffs. 


Gounsel for both partise seem to treat the 
@hause which woe inserted in the contract between the defené 
ant and the Sornsteins, covering the question of the commise 
aion to be peid, se the contract exieting between the dee 
fendant and the plaintiffs, Sut ef course thet ie not the 
gase beonuse the pleintiffs vere net parties to that cone 
tract. The #oet that con be gnid of thet provision is that 
it wes some evidenee of what the agreement between the defend= 
ant and the plaintiffs was, on the question of the commige 
sion to be paid in opnnection with this transaction, 


The plaintiffs contend in the first place thst 
the defense sought to be made to the effeet that she was 
only to pay & Gomeiecsion in case the sxle was conswansted, 
was not open to her ae no such defense was set forth in 
the effideavit of merits, in our opinion that contention 
is not tenable, in the fifth paragraph of her affidavit 
of merits the d«fendent denied "that she had agreed to pay the 
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pleintiffe *17580.00 as commission for the sale of the 
aforesaid premises, out states the facta to be thet in 
the event the pleintiffe should sell the oresises or 
eroduce ® purchaser who would by the said prenises, 

thet she would give thee a comnission for the sale of the 
gaid premises." fhat tllegetion, in ovr opinion, clearly 
gomprenenda © completed transaction ant not merely the 
execution of a contract to buy end sell, Horeover, no 
ebjection wae made in the trial cart when evidense was 


oliersé on this lesvué. 


The iaeue of fagt between the parties involved 
the cuestion of what their aereement really ere, © 2 
promise by the <efeniont to pay the commission stipulated, 
in ease the plaintiffs preoured « purehaser, ready and able 
and willing te ouy, shich eentingenecy seaterialised when the 
Pleintiffe crecured Bornetein ond the defendant secepted 
hin ae m purchaser by entering into 2 rritten contract 
with him; or & promise te pay the commission provided the 
purchase was carried out, vhich mntingeney did not saterialisze, 
The evidence on thet is ue was in sharp sonfliet snd in our 
epinion thie court ic not in 2 position to say that the 
verdict of the jury thereon isc «geinet the manifest weight 
of the evidence, fhe parties themselves gave testinony 
tending to support their respective positions, The cane 
tract between the defenient and the foragteins eculd not be 
produced as it bed either been lost or destroyed, so far as 


thé evidence shown, and thus such corroboration as would 


have been afforded either of the partisa, if that contract 


had been available, wae lost, One Kerins, who acted ag the 
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defendant*, lawyer in connection wit? thie transaction, tectie 
fied thet he was present with his slient, Hrs, Gias, ond the 
Bornateing am their lawyer, one Lewis, and the plaintiffs,e 
all these parties paving cet im the office of Mr. Lewis 

with the intention of closing the cogtract, He teetified 
that at thie conference it developed that the Gornsteina were 
geing to put in a second mortgage in part payment ef the pure 
chage price, to which he dewurredy and thet it alee @eveloped 
that the Sornsteine hac only $1,000 te pay the defendant, 

ae earnest money, and thet he also objected te that, calling 
attention to the fsot that that ees net even enough to cover 
pleintiffs’ commission, and he refused te let Bis client, 

the defendant, enter into any such desl, saying thet he 
would sot permit her to sign & contract ealling fer only 
$1,000, to be paid as earnest money, vhen the commission 
involved wee $1760.00, Ne further testified that when 

he took thet position, Garlsom remerked that he didn’t 

want him to bind hie client to such a proposition, and he 
added; *If this deal don’t go through I don’t want a dime." 
Kerins testified that he eaia if that was the ease it would 
have to be eo expressed in writing, ond Carlson said he 

could teke hie word for it but Kerins remarked he would 

net teke enybody’s word in « business desl, edding that 

if 2 contract was entered inte between his client and the 
Bornsteinga, one ef the first considerations would be that the 
plaintiffs were to receive no commiesion ‘unless the deal 
went through,* and further, that the plaintiffs were not te 
be mde parties te thet contract and that the earnest soney 
and contract would hare to be put in eserew with the Chicage 
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Title 4 Trust Company; snd the plaintiffs were not to be 
perties to that ¢serowm agreenent; to all of which the 
pleintiffe agreed, whereupon, © form of real eeteate scone 
tract was produced and the orovisions to be inserted in 

the blanks of that form were dictated to a stenographer; 

and after this preperation of the contract had been come 
pleted, it wee exeouted by Urs, fime and the Sorneteine, 
and then the parties wmnt te the offices ef the Ghics¢e 
fitle & Trust Sompany end placed the contreot in eserer 
there, together rit the eornest money payment ef $1,000 
made by the Borneteins. At one point in his testisony 
Kerine purperted to repeat the substance of the words he 
dietated and which eere inserted in this contract, cevere 
ing the question of the comaission to be paid by his ielient, 
amd the effect of thone words woe that ahe was to pay the 
commission when they produced a buyer, ready, able and wille 
ing, to purchase the premises, ani that unless they pree 
dueed a buyer they were to receive no soommission, If that 
Was the effect of the words appearing in the contract, it 
would tend to support the contention of the claintiffs 
Teather than that of the defendant, %e are of the opinion, 
however, that in view of his unequivecel statenent to the 
effect that he refused to permit Ere, Sime to enter into 
any contract sith the understanding that ehe was to pay a 
commission ef $1750.00, if the plaintiffs predueed & pure 
chaser, ready, able ond willing, to buy, with only $1,000 
being paid as earnest money, although the entire considere 
ation for the property was ¢76,500; and thet after some talk 
back and forth the plaintiffe agreed that the commission was 
net te be paid unless the transection was carried out, the 
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question was one for the jury to consider and detersine. 

fhe testimony of re, Sime is to the same effeot. While 
the testimony of the plaintiffs is to the contrary, we are 
of the opigion that it may not be seid that the finding 

of the jury was sptinst the wsonifert weight of the evidenes, 
fhe admitted fnets of the terms of the contract between 

the defendant and the forneteine in our opinicn tond elearly 
to support the theery ef the defendant. It would seem 
extremely unlikely thet one with ony appreciable degree 

of caution, who wag about to enter inte a contract te 

Sell a plese of property for £76,500, would agren to pay a 
commission of £1750.00 to the broker, upon his procuring 

& purchaser, ready able and willing to buy, when he had 
already procured that purchaser and that purchaser wee 

there ready to sign the contract, and the aet of the seller, 
in entering inte thet contract, was going to make her liable 
te pay thet commiasion, and the scount to be paid down was 
only 21,006, 


Both parties were persitte to introduce secondary 
evidence se to the provisions inserted in the contract betrean 
the defendant and the Sorneteins, reciting the terms of the 
agreement by the defendent as to the paywent of the commiagion, 
Evidence of what this provision was, was competent as being 
some evidence of the agreement ae to comuiasions between the 
plaintiffs and the defendant, although it did not constitute 
theiy agreezent, which was orel, as heretofore pointed out. 
Gounsel for the plaintiffs points out that while he was in 
% position te introduce such secondary evidence merely upon 


the failure of the defendant to produce a copy of the contract, 
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pursuant to notice, the plaintiffs never having had « copy 
of the contract themmelves, the defendant oauld not intro= 
duee s¢cogdary evidence without satisfactorily aceounting 
for the absence of the contract, it beving been shown to 
have been in her possession at one time; and further, that 
the court erred in considering the showing made, & setise 
factory one, In our Opinion it msy net be said that the 
trial court erred in that reesrd, Jt appesrea from the une 
contredicted evidence in the record that when this ecntraet 
between the defeniant and the forneteines was prepored, it 
wag in triplieste. It dows ret eppesr, whether ene, tvo 

er three copies were deroaited with the Ghicsgo Title @ 

Traat Conpany in eserow, and if suly one or t70, what dise 
position wae eace ef the other copy er copies, In our 
opinion, the trisl sourt erred in one ruling on the evidence 
relating to thie question, Counsel for the plaintifia 
eallied Kerine to the witness stand end asked him ehat became 
of the contract after it wee exeauted, Gbjection was intere 
posed to thet cueetion by couneel for the defendant, on the 
ground of prbvilege, ond that objection was erroneously 
auetained. The question of privilege was not involved and the 
witness shouid have been permitted to answer the question, 

We are of the opigion, however, thet this error wes not such 
as to cf] for « reversal of the judgment. fhe evidence in 
the record shore clearly that no copy of thie contract was in 
the poesession of anyone who had anything to de with the 
transaction nor 4id any of such parties nave any cnorledge 

of what had become of the contract or where it wae, It is 
true, as counsel for the plaintiffs points out, the defendent's 
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husband vas not preduced ar & witness and it would secm 
from # reeeipt appearing on the original eacrow agreement, 
which was introduced in eridence, that, when the escrow 

was terainsted, the contraet deposited in conneetion wi th 
the esorow wis delivered either te kr, Sime or to dr, Lewie, 
sounsel for the Sornsteine, Lewin wee colled ae a Fitness 
and «sid thag he hed ance @ search fer a copy of thecontract, 
but no capy wie in hie posa@asion, ond his best reeollection 
was thet if hed been turned over to Kerins, Goth the latter 
ami hia elient testified that they had meds searebes for the 
contract end that it we rot in their pessession end ao far ae 
they could reoollect never bad been and they did aet know 
where it wos, So fer sa Mr. Sime is econesrned, the defend= 
ant, bie wife, wae persitied to testify, without objection, 
that in eonnecotion with her search she agked him "if he knew 
anything about 1%; he esicd me, he haen't got it. 


while Kerins wae ceing interrogeted as te what 
efforts he hac made to ‘loeate the eopy of the contract; 
after steting wheat he bad done, in detail, he added: "1 
heave made every possible seareh and inquiry to loeste these 
oontracta, becnuse if I ohed them they sould have no once 
Tight here now.* It is urged that this ao prejudierd the 
plaintiffs’ onse as to necessitate the reversal of the 
judgment. The seme contention ie mate with reference te 
another recark made by this witness in the course of his 
testinony, when he waa agked what provieion wee inserted 
in the contract between the defeniant and the Sornateins 
eoncerning the acount of the commission te be paid and parti~ 
eularly what amount wae apesi fied in that prewision, and he 





soften 


asoe feo th Say sesapte o ua deowbery so age Dagan | 
vikewome vetman tonight ad? mo getierges tpienen @ met 
worpae ade gade gtad? ,mwarkive ai besvbostak arm dehde 
itis astepeumen ek Setkonyad matteo ot hotenineed eam 
sAibGd th OF TO BOE yr Ot nedten hovevileh oew womens att 
aangtis « ae Setien saw aimed ..actetemne? off sot feamude 
stomutnoond! te eyo A «po donee « ghaw ped at gadt bien daw 

nolteotiones tom sid haw grodeeneeoy eld wd maw YOO hme hand a 
aahtek ott oh .eeteed oF cere haceint pad had 24 tadh gar 
edt xe% endotaes ches Rad qoult tase bodhhtect deewtte wha me 
ee tel on fae eedmaneeen titty m2 toa wow th galt baw soaetaen 
wend don Bkb yoMt hae and dud cows foo! Lawes Bivow ods 
ebaited 944 <homgronce wh aime xl Be eet OR chawdt eres 
okra ade Failtay .YRitaat Of bere teveg aw yWRaw eld ghee 
eoak ag th” mtd bestow ade ciel niall il theta ih cael 
58h tag teens of ,a Dhow od Bed ner ata 





"pede be ge Sedagertadnt pales paw ealvod ofide 
ee condone > hondiy oar — i xs econo dlys eta tt 







ease oe ovait ities ‘eed ised rene Le sudraed etersdaen 
‘nite hapesrganiet as “me F ovale Pg Me WM Ce 


olle 


enesvered, *S1750,0C previded the deal went through," and it 
was ebjected that thet wae not responsive to the Question, 
and the wltness then added: “4¢ would be unfair, Your 
Honor," weaning thet it wou’ be unfair to require him te 
merely etcte the saount without imeluding the further pro- 
vision te theeffect that thie amount was to be paid enly 

im case the deel went through. In our opinion, the cone 
tention mede, as to these two mattere, is not tenable, The 
remark last referred to wee not et 411 serioug ond as te the 
remerk first referred to, the objection which counse] intere 
posed wes immediately sustained and the oourt ordered it 
stricken from the record, end, at the request of counsel for 
the plaintiffs, directed the jury to disregard the statee 
ment. ®e do not consider that the prejudicial effect this 
remark my have had wae such that it could aot be cured and 
@liminated by the action which the court took. 


The plaintiffs complain eof the fact that beth the 
defenient end Kerine in the omurse of their testimony repeated 
a number of times the agsertion that the memorandum of the 
agreement of the defencont, Se to commissiona, whieh ws 
imeerted in her contract vith the Borneteins, woe to the 
effect thet she was to pay a sound vation only in ease the 
sale woe consummated, Ke believe the plaintiff. are in no 
position to complain of that astter, A number of these 
repetitions «0 complained of by the plaintiffs were brought 
en by their counsel in eross-exnaining the witnesses, ond 
furthergere, no objection was interposed when these state= 
ments were repeated in the ewurse of the direct examination, 
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with the exesytion of one ceesneion, and ehen that objece 


tion was interposed it was stisteined, 


fhe plaintiffs eontend farther that there is ne 
Gompetent preoef in the record, showing that the failure 
to consummate this sale wae the fault ef the Borneteines 
father than the defendent, anc thet the fact ia that the 
defendant withdrew from the contract and voluntarily ree 
leased the Borneteing, and thet she sey not suecerefully 
evoid paying ® comalesion in thet senner. In ovr opinica, 
the record does not bear out thet contention. Phe defendant 
testified te the feet that the Borneteine “refused” to oarry 
out their purchase of the property. Bat theresfter, the 
defendant proceeds: te testify te the conversetion she hed 
with Hornstein in which he st ted that he and his «wife did 
not have the money en were tiled up in seme other trange 
eetion so that they could net go through with the purchase 
of the defendant's property. The plaintiffs contend tha} 
this evidence wae inoompetent, on the ground that it ene 
within the henrenzy rule, This evidence, in cur oninion, 
wae elmissible, The stetement of Bornetein te the defende 
ant, to the effect that he was sot able te carry out the 
purchase of the defendant's provcerty was a veronl aot, - 
his very statement constituted o withdrawal from the cone 
treat, - and it also gave hie reason for that ret, Such 
statements are admissible, figmore on Evidence, Vol. Til, 
sections 1729 and 1772; 1 Greenleaf on Evidence (13th Ed.) 
sec, 96,99, Kerins gave similar testimony as to = conversae 
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tion he had with the lasyer of the Sornsteins, stating 
that br. Lewis told him that he had diaoussed the matter 
withohia client, Sorsetein, and szid *I don't think 

they have got any money;* thet Gornetein had told him 

his wife was sick and didn't have any money end that 

he figured if “he (Sornstein) tumed the contract te 
somebody else, why she (the defendent) probably sould 
get out of it." It appeers thet after giving this testie 
mony, Kerins proscecded to say that he exlled up Mr. Garle 
sem, one of the plsintiffs, and save him the information 
he hed obtsined from Lewie, and that Carleon then said 
he would get another buyer, 


fhe plaintiffs complain of the action of the triel 
ccurt in refusing two written instructions which were sube 
mitted. in our opinion the action ef the trial court, 
this being a cas¢ tried in the Hunicipal Court of Ghicego, 
in refusing the teo tendered srltten instructions and 
electing to instruct the jury orally, wae sot error, 
Horton v. Pusey, 2357 111. 26. The record faile to show 
that any objection was interposed by counsel forthe plsine 
tiffs to the eral charge se given the jury by the trial 
eourt. To be in 5 position te urge that error was com= 
mitted in snmnection with the cherge te the jury, objec=- 
tion must bave been made in the trial court, snd such obe 
jection gust heve pointed out epecifioally the portion of 
the charge objected te whether the complaint involves 2 
matter of courission or omission. Briggs & Turivas v. 


gestph & Brothers Go. 175 11. App. 438, 


For the foregoing reasons the judcgeent of the 
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Munieipal court is affirmed, 


JUOQRENT APF IASED, 


PAYLOR AND O'COMNOR, dude CONOR 
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HARRIET ehazanene GIESEK, ) 
t 
4 Appellee, # 
% ) APPEAL FROM 
\ ) 
Ve. ) GIScUIT COURT, 
‘ GO°k GOUNTY. 
JOSEPH HICODEAUS GIKGER, 
4 a = 
2 ad t Awt ih Co 
4 iia te Ps 4 1 tefhe WW QO 6 
‘ a : 
Yea” Opinion filed March 10, 1926, 


Mh. PRESTOING JUGTIOR THOMSON de Liveredthe 
opinion of the court, 


The perties to this onse rere married in 1694, 
They have one child, & son, over 21 years of age, It 
appeare from the teetimeny in the record that they bave 
separated on a number of occasions, the last s¢paration 
taking plisce on July 26, 1921. In August 1923, the 
somplainant, re, Glesen, filed a bill for divoree 
agpinst her husband, «lieging desertion, upon the oocuse 
ion of the seperation in July, 1821. The defendant 
husband filed his enewer denying the ssterieal sllegetions 
of hie wife's bill, and later, he filed a ecross-bill 
charging hie wife with deserting hia .t the time of the 
last seperation, end praying the court to grant him a 
divorcee on that crownd, Kre. Giesen filed her anewer 
to the oroge-bill, denying its sllegations. The issues 
thug joined were submittes to the chancellor, end after 
hearing the testimony submitted by the respective parties, 
@ decree wag entered in favor of the complainant, granting 
her a divorces from the defeniont on the ground of desert= 
ion and awarding her slimony in the sum of $7.00 per 
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week, The defendant hae perfected his appeal from 
that decree, contending that the chenoellor erred in 
entering &® deeres in favor of the complainant, and 
also in failing to grent hie a divoree as prayed for 
in hie cross-bill. Yo reference was mede te the erosa- 


bill in the deoree appealed from, 


The complainant testified that she and her 
husband were serried danuary 21, 1894, and Lived toe 
gether ae husband and wife until July, 1921, when her 
huabend left their home ana did not return to hery that 
he bid left her previcvely about elert times and that 
during the leet period in which they lived together 
“he eas home really on probationj;® that be only pro=- 
Vided for the home in pert; that when he returned home 
the last time she agkec hie to Let her hendle the soney 
because of his wasteZulness, and therenfter she did 
hendle beth hig earnings ani what she received from the 
rent ef scwe of their rooms, her explanation being that 
“in onese of snother separation this woney ese io be divided," 
@he teatified that one day some time later, her husband 
became angered over money satters and dearnded his share 
of their savings. Apparently, she geve hia » check for 
his half of the money on temd, m4 the folloring dey, the 
complainent testified ahs prepared the meals end then 
aaked her huebend if he bad eashes the eheok, whether 
or not he had done so does not appear frem the evidence. 
Gontinuing, the complainant teetified thet after that 
she 4id not prepare the mezle, “and I think I had to 
femind bim that the roo he was occupying brought in 
four dellaze rent, snd efter thet he left the four dollars 
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on the dreaser «nd he begen to plan te leave and about 
feur veeke later he left me,.* he alen testified that 
she @lyeays tried te influener ber husband "to do what 
was best for hin,* ané thet she learned he woe planning 
to go up to Kinnesota, where Kies mother wae still Living 
*en the farm,” snd that later he bowsht a trunk and left, 
This tas the meraxration e:ieh ie the besis of both the 
bill sud erses—bill, end which eerurred in duly, 12321. 
Gomplainant testified that in the latter part of tint 
year her hustend onme beck one day and they had @ Little 
Wigit; that she lesgned be had been back in the oity 
singe theprevicus Saturdey end thet be did not eall 

her up until xondsy, md she felt slighted about that 
and "was rather goel;* that he visited 9 Little while end 
asked her why the rooms re vacent at the tise and she 
replied that 1f it wee not for her efforts she rouldn't 
heve # bome, - "snd what difference dees it ske to him, 
and that made him engry ent he went away.*® fhe court 
aeked her if her husbend aaked te come back and she 

enid he did not. 


Gonsiderable evidence wea presented on the 
question ef the defendent'a financial etutue and ability 
to pey slimony, to «<Pich, in the view we take of the case, 
it will not be necessary te refer, It appears from this 
evidence that in 1916, the parties had entered into a 
written egreement, at a time when they were living 
aeparate and apart, the subatence of which was to the 
effeet thet im consideration of the release by Era. 
M1eeen of any and 411 oleim for sup ort, saintenence or 
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interest of any kind, which her husteund might heave in the 
eatate of bie father, (exerepting ony right of dower which 
wight vest in her upon ber husband's death), he agreed te 
poy her one-third of such aslary eo he wight redeive from 
tise to time, such weekly sliocwenne fo be not leas than 
$15.00 per week “unlegothe game shall prove « herdehip 

end imposeible of performance,” in which ease the angunt 
to be pridwaisiito be detersined by nrbitratera; and defends 
ant alee agreed to ensign to compleinant one-third of his 
intereat in hia father’s estate ead further to dispeas of 
hie interest in ecerteia life insurance policies ae therein 
provided. The cOmplisinent cdmite that she has received 
approxientely €3,900 from the defendant under this cone 
tract, 09 crese-eramination she wees asked whether she and 
her tusbend had not diawuseed a seperation before and she 
anewered that they Ind done eo & euaber of times end that 
she had teiee previously breucht an action for @ivorce 
against him. In the course of her teatinony the oomplaine 
ent referred to another woman, but no competent evidence 
was subaitted, sheving or tending to show, any improper 
relations by the defendent with such 2 women, nor wea ny 
eomplaint of that nature included by the sowpleinant in her 
bill. Réferring to the contract of 1916, the soxpleinent 
etated it was am agreement te protect her in conse of & 
seperation. ©n cress-exanination ehe was asked whether 

or not, at about the time of thie seperation in July, 1921, 
ahe didn't eay, in the muree of 6 conversation with her 
gon, that she wae going to "throw hia out," referring to her 
hueband, and she answered that she had no recollection of 
any euch conversation st my time. Gounsel pressed het 
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for an unequivocal anerer, as to whether or not she 

hed geid such & thing, snd the sest she wou'd gay was 
thet she had ne reoolleetion of it. She was naked 
whether she eared to esy thet she 444 not way it, and 
she anewered, "I would not think 1 would aay it, because 
i have been Sleays too lenient. dudging from ay Teele 
ing about it, yea, I would aay yes, that I did not eay 
#0," he admitted that whenher huebend left in July, 19%1, 
she did not aek Ais to etey, She wae saked whether she 
was quite willing to have hie go and she snevered; "1 
wae very anxiovue to have hin rexnin home, if he would 
remain in the right spirit, slenys,- slraye giad te 
have him home in the right spirit, snd would be tedny, 
fer that matter.” Ghe suid she 41d not ask him to stay 
that perticular.day, “but always I hed asked bia teo.* 


The compleinsnt submitted the teetiaony of three 
witnesses in sddition to her orm, A Hise Sheldon teatified 
that ehe bad known the somsplainent far shout three years 
but thet she did not knew the defendant, end that during 
the time she had known the complainant her busbend had not 
been living with her. A Hiss Leurin testified that she 
he@ known the conplaigant sinee June 1922 (about a year 
after the seperation tock placa) bet that she head never 
known the defenéent. Apoarently, this witness was  roomer 
in the complainant's home for sbout 12 sogths from June 
1928 on, end she testified thet during that time ao one 
was Living with the oompleinent as her husbend. The leet 
of the three witnesses, 2 vies Sharpe textified that she — 
hed known the complainant since 1919 , and else that ahe 
knew the defendant. She was sacked how long she had tnewn 
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him and she ansvered thet “it was after that." Ghe testie 
fied thet the complainant and the defeniant had not been 
Living together se husband and wife eines July 1941, 


The foregoing wes all the testinony subai tted 
by the complainant in auppert of her 6111. To entitle one 
toe s deeree of divorcee on the ground ef desertion, 2 come 
plainent, oust esteblish, by proper testimony, not only that 
the defendant Left the omplaizant sere than tro yours 
prisr to the date of the filing of the bill of complaint 
amd that the parties have not lived together since thet 
time, wat also, thet the efemient Left *rithout reasonable 
esuse." Jt will be seen from an exauinstion of the evie 
denge eubmitted by the complainant in suprert of her 
case that 906 tig not corroborated om any one of the 
points sbovwe referred to, exerpt, possibly, the second 
one, iorever, the defen‘mant is bhown in the record te 
heave admitted that he left his wife in duly, 19°1, snd 
that they have not lived together since but he does not 
admit that he left *ithout reasonsble cavae. On the sone 
trery, he epecifioslly denied thet in his anewer and in 
Ric @rose-bill slleged facta tending to show thet he did 
have reasonable enuse fer leeving Gis wife and thet the 
cireumstenass were euch ae to amount te a desertion of hin 
on her part. in cur opinion, it is entirely clear that 
the complainant was not entitled to a decree for divoras from 
the defendant on the ground of his desertion of her, from the 
teatimony in thie record. Wot only is there neo corroboration 


vhatever of her contention that the defendant Left her withe 
out reasonable cnuse, but, in our opinion, her own testi- 
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mony does not sake out « prime facie care to that effect, 

We are not interested in the prior separntions of these 
parties, which sre referred to in the record, According 

to the eouplsinent’s om teotineny, whatever wee involved 

in those seperations had been oondened. It is net cone 
tended thet anything heppened in connectian with the 
geparcetion of duly,19%1, thet vould have the effect of 
reviving anything thet had bepgened in the past, nor ie 
there any evidence thet would tend te chow that euch was 

the onee. Apparently, the real difficulty between these 
parties reeted upon the question of money matters. If, an the 
complainant herg@1f testified, she eared se Little for his 
presence in the home that ghe neclested to prepere the senile, 
and felt that she "head to remind his that the room he 

wane ocoupying broug>t im four @llers rent,* it is not 
surprising thet he eought other cusrters. 


When the deférninnt took the stend he was asked 
to tell the court how he and his wife came te separate 
in July 1921, end the substance of Siu scexer wee to the 
effeot thet he bad lost hie vesition; that he Med had 
& nérvous bresk down and sis wife *eoxueneed to get kind 
ef ceo] towards ne;* that he eanted totake = front recom 
in the heuse enc that she remarked thet there waen't 
room enough in the house for both of then. Avoparently, 
he Gid not leave at that tine but about tec weeks later, 
he testified he met hie wife one day en the street and ale 
gaid, referring to ihe reep he wae ocoupying, "Joe, I 
want to upe thet room, vhen sre you going te get out ef 
the house;* ond that he replied, in eubptance, that if 
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that washor she felt ebout it he would get hie trunk 

and leave, He ste ted further that when he returned home 
on thet oecagion hie wife had sepnrated hie things, #11 
ready for him te pack up, The defomeont teatifiedr furtier 
that the last time he wre living «t home he woa there only 
about three aoatha and that he came some at the beginning 
of that period because be ugked his wife to take hie 

Deck, For reasons alrendy referreé to we rill ast comment 
on the testimony given by him on the question ef his 
ebiiity te pay alisony. 


fhe only other «itneas #20 testified ens a Bre. 
Loveland, aubmitted by the defencent, I¢ anpesrs that she 
lived in the complainant's howe ae # | rocmer fer ebout five 
months, from Fatresry to July, 1981. She testified that 
she wee present at the time the defendent Left end thet at 
thet time ehe heerd the compisinant say to her husbend * thet 
be could go, that ie all, get > trunk end move." She 
teatified further thet on one oeonaion she heard the come 
plainant teiking to her sen over the telephone and that 
ahe told her son that *she was going to put hin out," 
referring to her husband, 


After the 4efendent and tre, Loveland had tersti- 
fied both parties rested ond a dizeussion followed between 
oounse]) ond remarks were made by the court, eallreferring to 
the question of sligony. The complainsnt wie then reoulied 
to the stand and gave some further testimony, 211 of which 
had to do with thecpestion of the ability ef the defendisnt 
to pay elimony. She mde no reference in her testimony to 
any of the matters which had been testified te, either by her 


a 


 Miterd add dey ivow ed 2s suede Het ade wedeaw fade 
eck hoauter of cate add codeeyt Ret yew et seve d tan 
Ifo oqates etd Sedereqen bed eRe wid me remwee Ha xo 
esiitce? hefheat fashay lod ed? saw dome of wht eet yee 
yiow exodus cow ottemed te gekert ear sd Onkt teal eth yads 
waianiged act vs ono! beep od tate tao @fdnem oetde veda 
mid Qfoe of SITES ab! bawed of warned Sokwoy Saar to 
frommon tor tfie we o¢ hereetes yhanrte eanaee tet! sabe 
ald to aolteouye auth we mie fies Asthy wwniraas oa a0 
; a Crem ia yag bal oer 


sek «4 Sar pelt htans orig We Owe Lee wae’ eine. on jo os 
ote told ateaage 2h at aahsetoh st i dots tndua on ov 
Dr Oat he 


eyed teoda tet thack A ae arent attannistenoe edt at bewas ! 
dade Sestigeet ogt LOL q etn of Weamedet sort qutiaas 


St 
fatty es 











ta face bee fkot Fanhan te, ott baciisull att 1. fmomeny ane ote 





edt ® Haotad ert oF YR, tanrtateata. nay raed odo ait fade 

ee Sovem be atawth story Qe wR tae “em biscen 6d 

me ant rent ‘tte meimee ‘tem 0° ool odorant nen 
test paw sraktetes od? seve abe tad of yatdtad saves, 
fi» te to @ atin eal hvoniti ——_ | _ phot 










aR la le 


mbtoet bee bantoend, casi 5 te Emgooten ¢ ont ae Pe 
Rtewted bewellox sakeewvath # Das bosene 3 i) best is 
oe duabereter tin atta St a Lace “08, ws - | vie x bas Sensesey 
beLtaeee Kode Ree tmaatALanon mt . ye pay | 
Heke Bo, Lhe aWens toed ad a r 08 * oe 
tacbast op oat ne ehh wit te i toda ras eee i 
Eee, S08 at sonerestoe 28, oe 6, A uA mn 
oT ¥ ‘woes ra borritese Cod bat faites a tae 0 


Ba 





ak 





oije 


husband or urs, Loveland, in 2ddition ta the teatinony 
already referred to, submitted by the defendunt, be was 
asked whether he had paid his wife any money toward her 
suppert cinee the seperation in July 1091, ond he said 
be bac. He wee aeked how auch he had given and he ange 
wered: *} al@ays geve her §20 to $36 chen 1 woe working, 
etuyed home, I gave her $96 snd 646, Then I gould get 
845 some ti mer,® 


Gonsidering si] the evidence in this resord, 
we are of the opinion that it establishes the rioht of 
the defendant end eress- opmpleinant te a deoree of 
diveres from bia wife on the ground of desertion, aa 
preyed by him in his eresa—bill, Se far as the teatie 
mony in this recerd goes it sould seem thet the defende 
ent WEE Hothing more than a roomer in his omm home, If 
these parties bed differences over money matters, ae 
wouldarpenr Trom the evidence submitted by beth of thea, 
end in July 1991, complainant teld her buebend he could 
pook up his things and leave, end if she teld her son she 
wee going to put him out, nonm of which she denies, but 
&11 of whieh, if enything, is corroborates by her own 
tectinony, we are of the opinion that, in legal effect, the 
complainant deserted her husband in July 1991 ond that the 
proof to this effect ie sufficient to meet the requirements 
of the etntute, We, of course, may not indulge in any 
oonjectures ae to rhether either of these parties might 
heave submitted further proef, had they chosen te do sa, 
wut we are obliged to take euch action as in cur opinion 
is proper wader the law, on the proof they did mibmit as 
disclosed by the record, 
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For the rescons we heave referred te, the dearee 
of the circuit Court is reversed snd the cause ia remanded 
to thet court with dircetions to dismian the bill of come 
pleint, for rant of equity, snd enter a deoree in fever 


of the eress-complainsnt, as preyed im his eros#-bill, 


NEGRER BEVYENSES ANG GANRE ARUAB DED WITH OIRECTIORNS, 


TAYLOR AWD O' OOMBOR, Jd. CONOR, 
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Plaintiff infixror, 
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Defencants in irrer. 


Opinion filed March 10, 1926, 


Be, JUSTICE G'COREOR delivered the apinion of 


the opurt. 


Pleintiff brought «n action of nesuapeit ape inst 
the defenente te resever the mount he had paid te them 
for certain seeuritics, @reloh he claimed were designated 
class "0 geourities under the previgions of the [llineis 
Semurities law, for the reason thet the defendants failed to 
file errtain documents in the effice of the Secretary of “tate, 
ae reguired by the vrevicions of thet ect. Gubstentielly 
all ef the evidences effered by slaintiff was, upon objec 
tiom, excluded and st the slose of plaintiff's esse there 


wes a dixrceted verdict in faver of the defencents, 


The facts enc the law invelwed in thie case, exorpt 
ae to the severe] amounts pleintiff gave the defendants are 
the same eo in the conse of Food ¥. Meyer, £% 2), Gen, 29951, 
Tllimcis Appellate Covwrt, First District, in which we have 
filed an opinion this day. 
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The defencontse in thie enee have filed briefs 
and arguments ideatieslly the some as those filed by then in 
tae Bogs pase, excapt aa to tie tithe of the case, In 
theee circumetances, what we have said in the Weed onse ig 
eppliceble here snd for the reasons there given, the judgeent 
of the Dunericr Court ef Cock County is reversed ond the 
onuse® renanded, 


REVENGE ALD Swann H, 


TACHEON, Pod. AND PAYLOH, J. GORGUR, 
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Opinion filed March 10, 1926, 
MR. JUETICN O  OOHNOR delivered the opinion ef 


the court. 


By thie appeal the defencant secks to reverse « 
decree awerding compleinant separate asintenance in accorde 
ange with the prayer of complainant's bill and diemisging 


the defen:iant's crossbill for a divorce for went-of enuity,. 


fm duly S1, 1983, the complainant filed her bill 
agninst defen’ent praying that e deeree be entered awarding 
her separate maintenance, alleging inter alia thet on December 
8, 1921, the defencent willfully deserted her withovt any 
reasonable onuse, tie anevered the bill and on October 86, 
1984, filed a erossbill for a divorcee, baeed on the ground 
that on December 10, 1921, compieinant kad deserted hia 
without cnuse. he answered the eros@ebill end on February 
11, 1925, by leave of court, filed an amended bill. The 
defendant answered the anended bill; the matter wae heard 
pefore the chancellor end a d«eree entered Herch 9, 1925, 
awarding complainant the relief she prayed for and diemiassing 
gefencant's erossbill for want of equity. 


The evidence tends te ahow that muplsinent and 
defencant were warried Wovember 11, 1909, snd continved to 
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live together until ebout becember 8, 1881; thet there were 
no children born of the marriage; that about April, 1919, 
Kr, and wre, Krause, who hed been friends of the defendant 
gince they were children, cmse to live with the somplaine 
ant snd defen-‘ent, A few aonths thereafter the defendant 
end Krause rented another epartment sand the two families 
moved intouit and lived tegether, Sometime prior to July, 
1919, trouble arose between Krause and bis rife and he left, 
His wife continued to live in the apartment with eomplaine 
ant end defendent, About duly 1, 1919, Krause returned 
with an aitorney in an endeaver te induee his wife to 
leave the epertment and live with him at another place, 
She refuged to do thie md thereumen Krause secused the 
defendant of having improper relations rith hie wife, 

This wae denied by the defendant end a ouarre] follewed. 
¥rause left the premises but his wife refused te go rith 
him, and thereafter complainent, defendant and trey Krause 
continued to live in the apartwent until the following 
spring when the leasé expired, and thereupon the three 
moved to another apartment, although cemplainant objected 
to @ra, Ervace going vith them te the new apartaent. The 
evidence further shows thet prior to July, 1919, compleain= 
ant and defencant lived together without having hed any 
misunderstanding snd that they up to that tise had no 
trouble with dra, Eravee, The evidence showa that the 
defendant, tegether sith his cousin, conducted = store 

in Seuth Chicego and that hie wife sssisted him in the 
conduct ef the store fer 2 vhile, but sppsarently, the 

work became too hard for her and the defencant then em 
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ployed urs, Erause in her stead, Urs, Krause wae exployed 
gown town during the day and worked at the defentant's 
store during the ¢vening. The stere closed about nine 
@*clock enc the defentant and Kre, Kysuse would come 

home together at sbout 9:30 o'clock when the complaine 

ant usuelly had the evening meal ready for them, The 
evidence further shows thet in August, 1921, compleinant, 
&efendont and re. Krause went on a trip to Yellowstone 
Park together. Gomplainsnt testified that che objected 

te “ra. Krause going rith them on thet trip. ©n one 
eecacion the three essupied the same room in a hotel; 
defencant taking the position that this was necessary 

to eave expense, Complainant testified that in the 
morning she stepped out of the recom te go to the lavatory 
and when she returned, she found the door to the room 
lecked; that she rapped on the deor and after a few 
minutes the doer was opened, Gomplainant further testified 
that on Labor Dey, 1921, sfter the three had returned from 
& drive in the evening, she found the defeniant in Mre. 
Erauce'e bedroom embracing her oni thet compleinant objected, 
The evidence shores that on Geoember 8, 1921, there was 
trouble between complainant and defen ant. Complainant 
testified that he struck her on the side of the face, 
wrenched her arms ond left black and blue finger prints 

on her wrist; thet on the 10th of December, 1921, the 
complzinant inte meantime having conferred sith a lawyer, 
to see what eould be done te put kre, Krause out of the 
spertment, left the aparteent end remeined away until about 
the 2let of that month, The defendant testified that ag 
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when hie wife¢ left the apartment on the 10sh e? Decembey, 
he went to a hotel, ure, Krause remaining et the apartment; 
that when hie wife returned on about the 2let of thet month, 
he peoked up his belongings and left, refusing to live with 
his wife, There is other evidence in the record tending 

te goaw that from coty, iShkG, there ras trouble beteeon 
eompleinant and the defendant en account of Mre. Krause, 
The defendant aad lire, Frauee both testified and, of course, 


@enied any ispreper relations, 


fae dhengsl ler Teund iat Nra. Teawas Wie Living 
with the partica in t1aiz Seae aH. thet Aer setiony ana 
conduct rendered th life of the compleinant Clara Louise 
Uebele miserable, ond her living in ssid heme unencorable; 
that the compleinent Clara Loulee Gebele objected to the 
gaid otelle adrsuse vonainiag im thelr home, Set O28 many 
OCCkeions wuarreled with Gas deieadumt 7 * © ever the 
presence in their heme of the said Stelle Krause; that 
despite the objections of ezid complainent * * * the dte 
fendent insisted that Stelle Krause rezcin in ssid home, 
end thet the eaid Stella freuse dia rewcin in seid hone 


URTil about Gecember i9, 1981," 


fhere is other evidence in the recerd to which 

we have not adiverted, tending to show that the finding 

of the chaneeller above quoted was entirely justified. 

Both the o<fendent and Neg. Eysnuse testified thet im suig, 
1919, Mr. Krause eherged the defenient with having isproper 
relations with “is wife and yet ehe continued to live in the 
house a long time aftervarde over the protests of the oom 
pleinant «nd with the entire approves] of the defendant, 
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Counsel for the defencent contends that the evidence 
fnile to show that the relations between the defendant 
and Era, Erause were improper and counsel for the com 
pPiskinant in reply thereto say *we agree with counsel, ond 
at this point we desire to say that ve de not claim there 
is in the record any evidence that there was any illicit 
intercourse between Ur. Vebele and Mrs, Krause.” Upon 

a careful wnsideration of sll ithe evidence in the record, 
we think it plain thet sounsel for the coupleinant are 
entirely too medest in their contentions, We are of the 
opinion that the evidence clesrly shews that the relations 
between the defendant amd urs, Ersusé continuing to live 
together in the apartment with the complainant over the 
latter's protest, yne seandalous md to contend, ae the 
defendent does, that the evidence is insufficient te 
guopert the decree is ta ignore the facts eetablished by 
the evidence, Ko deeree oould stand, exeert one in favor 
ef the complainant. The finding of the chancellor ras 
the only finding thet could be ade, consistent with the 
evidence, 


The defenieant contends that the allegations of 
the bill are insufficient to support the decree, beoeuse 
there ig no 2llegation that the compleinent wee living 
separate and apart from her husband without her fault 
as the statute requires, The law does not require the 
allegetion to be in the words of the statute, it is 
suffielent if it avcears from the allegations of the bill 
that complainent was living seperate and apart from her 
husband without her fault. he esmended bill alleges inter 
glia thet the defondant brought imto their home Mre. Krause 
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and thet afterrarde he became more intimate with her than 
hia duties ae husband of the complainent would permit; that 
in July, 1919, kre. kreuse'’s husbend aceused the def end«nt 
of heving illicit relations with his wife; that crause 
afterrarde obtained a divorce on the grounds ef desertion 
because cf euch intimacy; that afterrsrds the defendant 
continues his intimate relations with yre, Krause, deaplte 
@mplainant's objections; that defeniant ande gifts to 
her end made the Yellewstone Park trip sbowe referred to; 
that on account ef the conduet of the defendant torard 
the oaplainant, the compleinent on December LOth left 
her home and teok refuge with her sister for fear thet 

the defen emt winmld beat her again as he hed done on the 
evening of the 8th of Gecember; that she then returned on 
the 2istiof December, after consulting «ith counsel and, 
thereupen, the defeniant packed bis belongings and left, 
and from that date whilfelly deserted and absented hisself 
from the complainant without rezsonable cause, Ye think 
these allegations are sufficient to auetain a deeree finte 
ing that compleiasnt wea living separate and apart from 
her bugbend without her fault. There ie no merit in deo 
feniant’s contention thet the court should have awarded 
hin = decree ofdfveree under hie orossbill, which charged 
that compleinant Bad willfully deserted hia on Geoeaber 
6.1921, without fault on bis part. 


Uvomn a careful consideration of the entire record, 
we are clearly of the opinion that the decree of the chencellor 
was fully warrented by the evidence and that no other decoree 


eoula stand in a court of review based uoohnh the evidence, 





abe 


ned? set Chi theadoar onom wemmer ad Bhcomted ae dai het 
fant pelerad hfwow dasainiqnts aff 30 dated wo wetted ahd — 
tuebuoteb eft heeweon soadaud wlosemr® sot! OGL. pele ae 
okay Pad geltae ate Atte emoteatew #aet Te gatvad Yo 
selitxeaeh bo chavers ot) eo onverlt « hentayde ebeouraete 
fighawtal 3 ghrewres le foal pyomeligel she te aera 
atiqnsd ,wunt .erd Mie emothater wtabivat okt Dauwltnee 
od? aftiy obec Fretseteh ted pane toeg@e a toeminigade 
jee detawivs Svoce qint dst onePawolley ey ebay iw wee” 
| fave? daadbawten oat te Pentnwe edt to Pavevew ab Met 
ee a 
Pedy euet tat sete ta wed ty ogwten Meat bax ams xm 
edt im sanb bad od ee wiagt wed taed Bioow tacumteD Oe 
18 heauias wow ade Pedt yteduoset Yo 8 at niente ) 














“(TSE bast apatgeoses ait sexe dmastal ote + egret 
Pinsetd hadwoeds hee Redaet yhteenhe efah fs att ore 
daca bswee Afdanheter geottr amen bettomen eda neat | ae 
“hat? owioeh ¢ elefete ef gaatoltiwa eta cattanen ely foe 
iy nok Aisne hue stategee gadvtl one dua beseman $ | 
web of ¢item om af seed? test 384 eset J ® sh cht | 
 Sobnare ered Aluota gees ott ata, me 00% 1s o G tu abs th 
Smwroda Helte .££adenons ait cebay aoqwEBte sexext 
oteoqed 29 whi Deteeneh YLieRLT iy had $n 


ee * a eae manor i sig 


abe wee ae fen toss be nae sii _ 















ofa 
We think the apreal in thie case is wholly sithout serit. 


The deeree of the Girevit Court of Sook County 
is effiraed. 
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Opinion filed March 10, 1926, 
@R, JUSTICN O COHHOR delivered the opinion of 
the court, 


Plaintiff sued the defendants te recover $68.40, 
being the value cof 2 dress which she had delivered to the 
defencants for cleening, but which hed net been returned 
to her. mn the 6th of Ferch, 1925, the cxee was tried 
before the court vithoeut a jury ond after hearing the 
evidence and ergutente of counsel, there wes a finding 
in fever of plaintiff for the «szount of her claim. Judge 
went wee entered on the finding and the Aresde Gleaner & 
Syer Company, hereinafter referred to ae the defcadant, 
wae @llewed an apveal, Thereafter on vareoh 27th, the 
court, Om motion of the cefen @nt, vaceted and set sagide 
the judgment end om April 24, 1925, the case was «ain 
heard before the court without a jury, snd there was again 
a finding and judguent ageinset beth defendants for $68.40 
and the defendaht appeale. So far as the record discloses 
the defendamt Ford, did not appear at the trial and has 
not sppesied from the judgnent entered apaingst him. 


At the commencement of the trial, the recerd 


diacloses thet the court ateted that after the first triel 
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ef the onse, there was some trovble shout settling the 
bill of exceptions and to obvinte thie difficulty, euge 
gested thet the judgment be vaonted and the case again 
tried ao that the defencant might heve a oovrt: reporter 
et the trie] to teke dorm the proceedings sad thus to 
have & bill of exeertions in case there wan en appen) 
taken from rhetever judgsent aight be metered on the 
second trial. 


The evidence tends to shoe thet om or about 
April 29, 1074, clsintiff delivered the drees in quese 
tien to the defendag$t Perd at bis clace of Gosinese Ho. 
S78 Indiens esvanue, Chicago, for the ourpos¢ of heving 
it cleenet ard preaued, end thet Ferd, ae wee tis custom, 
@elivered 4% to the defendant, Areade Cleaner tnd Jyer 
GComrany, sho woe @ruincped to de the work required; that 
gone dnye thersefter plaintiff ovlled at the exteblish= 
ment on Indiene avenue but wie unable to obtein her dress 
ané after oslling « number of tices, she wae advised 
thet it heat been delivered ta the Arosde Sleener end 
Byer Coepeny, Thereupon she oslled om the latter company 
six or el:ht timer in an endeavor to obtein her dress, 
fheiy pleee of beainess wae Loeated at Ho. 616 Feet Sist 
etreet, Ghicege, The rlaintiff evidence further shows 
that shen plaintiff emiied at this latter address, the 
party in charge of the office told plaintiff that they 
had hed the Green but thet it hed bem lost, end thet 
the Apeade Gleaner end Dyer Cempany would pay for the 
dress, but not more then $15.00, Fiaintiff refused to 


seoept this svcunt end brought suit for the valve of 
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the dress, 


For the defenctant, Sicheles Biever, teeti- 
fied thet “he worked fer the defescant, driving = wagon, 
collecting end reedelivering goode; thet he enlied at Ke, 
3756 Indians avenue to obtain from the person running toat 
esteblishment, shese nace wae said to be Andrews end not 
Ferd, such girments 25 were required te be cleaned at the 
defendont's place of Susiness and thet he afterwards ree 
turned sli ef thet, He further teatified that he kept & 
record eof the erticles thue received snd delivered by ree 
cording the same in a book, which later had been destroyed 
because #11 of the goods referred to in the book had been 
proserly returned. uring the testimeny of thie vritness 
the eourt seid thet he wild only be permitted to testify 
eoneerning the particular dress in cuestion snd that since 
the witness oovld not reosll that dreas, be would rot cone 
fider the evidenoe given by the eitness, Theodore Blever, 
President of the defendant company, tratified that he never 
feceived the dregs in question; that the defendan$ did 
BuBiness wits the tailor ehep at wo. 3786 Indicva avenue; 
that the proprieter's aame,of that extsblishuent,wae Andrews; 
thet he never did emy tusinese with the defendant Ford. 
HagGalene Byever testified thet ghe wes enployed by the 
defeniant and wag the only person in charge of the latter's 
plaee of bueiness; thet che tock in and gave ovt 211 gere 
ments hundled by the defendentg thet ehe did not heve any 
conve rextion with the cleaintiff im which it mis stated 
thet the defeniant hac lost the drees but rould say far it. 
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Pisintsiff testified in rebuttal thet the witness 
uagdelene Biever wea not the person in def endont's entablish= 
went to whom plaintiff talked concerning her drees, A rite 
nese for the plaintiff alec teetified thet the value af the 
dress was s€8,40, 


Tre enly srgument made by the defendant is the 
following: "The atetement of the case carries its own 
argument with it ec far as the question of liability goes. 
Se privity of contract betreen pleintiff ond defendant, 
Aveade Dyer & Gleaner Go. isahown, If, when, how or for 
what purpose the Arcade lyers & Clexners Go, reevived the 
tiregs does not appear. It does appear without contredictiocn, 
however, that the Arende Dyer & Cleaner (Co. never bad say 
business whatever with the defencant Ford. fhe judgnent 
fannot de predicated upon eny theory of a conscientious 
finding besedoen the evidence, It cen only be expleined 
by the arbitrary, unreseoneble and erroneous conduct of 
the triel judge as 8 result of presion or prejudice, ae 
evidenced by bis eonduct as shown on peges 5 and 6 of the 
abetract. Sis refusel to permit Mr, Weremine to ake a 
“revord is of itself reversible error.*® There ie no merit 
in the contention that there is neo privity of contract 
between plaintiff snd the defendant. There woe evidence 
tending te show that the defendant bad received plaintiff's 
adress for the purpose of cleaning end preating it; that it 
was lost end that they agreed to pay plaintiff $15.00 for 
it. The fect that the defendent did net know Ford, to 


whom plaintiff testified ghe delivered her dress at the 
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indians avenue sdiress ig of ne eonsecquence becuse 

the undiaputed evidence shows that plaintiff delivered 
her dregs to the tailer shop #t do. 2756 indiana avenue 
with which the defendent did business, *hether the 
individusl at Indians avenue wee Ferd or Andrews so far 
a@ thie appeal ie concerned is not «eterial as Ford is 
anking ne complsint. The point made thet the court did not 
persit counsel for the defendent, Bry Wermine, to make 

&% regord and that this ils such an error as to warrant 

& reverse] in without merit, The driver of the wagon 
testified as to what he did in the way of collecting 

end returning gurmente to the Indisve avenue shop and 

ae to the methed of keeping the reverd ef the transace 
tions in 2 book. fhe sourt erronesunly refuse to sone 
sider thie evidenee unless the witness could testify cone 
eerning the particular dresa in question, but no complaint 
is mde of thet ruling in the argument. The evidence of 
@Ouree®, War admissible a6 tending to show that the defende 
ant head not lest the cirment in question, This vould 
eppear from the evidence of the witness to the effeet 
that 211 the garmenta he had eollested from the Indiam 
avenue shop had been returned, The weight to be civen 
to this evicence wae tn entirely different antter, but it 
wae certeinly competent, but 268 stated, no urgument is 
meade on this point. The court refused te permit counsel 
to omke &® statement of what he prososed to prove by the 
witness, the driver of the wagon and thie was entirely 
proper. fhe curt pointed Gut that the proper method 

of doing this wea to ack the witness questions. #6 think, 
however, from the record, that «11 that this witness knew 
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about the cave sufficiently apneare. 


The judgment ef the timid cipsl Jourt of 
Ghiesgo ie affirmed. 
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THOUMON PS, ABO TAYLOR, J, SiROUR, 
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Opinion filed March 10, 1926, 


Bh, JUSTICZ OFC NROK delivered the opinion ef 
the sourt. 


Oy Degember &, 1924, judgeent by confession 
wag entered in faver of pleintiff against the defendant 
© & promissory note for £24: 79, the enme being omde 
up of three iteas (1) balence due on the aste, $203,898; 
(3) interest on the note $3.41 end (3) attorneys! fees 
£35.00, fhe note wee dated August 23,1974, meade by the 
defendent, payeble to the order of the plaintiff, and 
due three monthe efter date for *758.88, OR Janusry 12, 
1985, defendant filed & petition wherein he set up thet 
shortly before August 2, 1974, pisintifY did eome eleo- 
triesl and plumbing work for the detencent for which plain 
tiff wae to be paid by the defenient $262.88; that on August 
23, 1924, plaintiff presented an itewised statement to the 
éefenfient, ehewing that the defendent owed plaintiff for 
electrical work #205,12 ond for plumbing $48.76, or a 
total of $263.86. The netition further set up thet in com 
Sideration of the rork done, the defendant on August 33, 


yo ee 













t ; mi? hee ROA TA, 
PRU SAG RMT 
HEAIEND WO 


SOO CAT IBS 


 ,O8eL .OL doteM belit motntqd 





he pokmtee ade berowtten aoe te nines al ae 
_ ete ae 





aden ettea ya tmeabatt beer a sine ie u 
- duabeotar oat sanhnys Ytestaly be aur? me bb . i 
sham fe umsid tone omy 3h oon mt om r: 


aRe 


1984, unde and delivered to plaintiff the judgment note 
for $253.88, being the sanenote upon which judgment was 
confessed; that afterwards on November let, defendant 
peid plaintiff $150,006, on account of indebtedness, snd 
ploinsiff on that date gave hia «a recoipt for the $130,06. 
Defendant meved the court te open up the judgment and for 
Leave to defend, and om the ange day, January 12,1975, an 
order was entered opening the judgaent and giving the 
defendent leave to defend end it was further ordered thet 


the petition etanc as deTandent's affidewit of merita. 


Om February 26, 1935, the cause oeme on for 
bearing before the court without a jury and after heare 
ing the evidence and argument of counsel, the court found 
in favor of plaintiff for ¢123.88, «nd judgment was enter= 
ed for this asount, end it is te reverse this judgment 
thet plaintiff apoeals, 


On the tris] the defencent offered in evidence the 
iteniged stetement which plaintiff geve him Auguat 23, 1974, 
above mentioned, He aleo offered in evidence the receint for 
$130,00 which plaintiff geve his on Sovember Let, ax above 
stated, Therewpon plaintiff testified thet he did electrical 
and clumbing work for the defendant, for which there ra due 
him from the defendant €233.08; that this work wee done during 
duly, 1924 ond efterwerds he ocblled on defentant for payment, 
a number of times, but that defend=nt wee unable to pay and 
finally on Auguet 23,1994, plaintiff senin eslled on the dee 
fendent ond demanded payment of the #322,.88; that the 4efend= 
ant at thet time paid him $80.00 on secount end then sede and 
delivered the judgment note for $253.88; that thereupon plaine 
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tiff gave the itemized statement te the defendent, shoring 
the balance then due of 9753.88, Am stated rleintiff teatio 
fied svecifioally that he e228 paid the $96.06 befere he 
delivered, toe the defencant, the itemised atatenent. He 
further testified that on Hevember 1, 1924, the defendant 
peid bim $50,600 more and at that time defendant requested 
a receipt for this £50.00 as well ec for the $80.00 #hi oh 
had been paid August Gird, end in compliance with this 
request, plaintiff made out the receipt for #130.00, the 
record further showa that claintiff then oslled the tefend- 
ant ag a vitness snd the defendent testified that $806, 00 
wre paid on August 23rd, 1924, end $50,00 on Neveaber Let 
follewing and thet on the latter sate the plaintiff gave 
the defendant the receipt for 2136.60, This wes all the 
evidence in the record, 


From the foregoing it will be seen that the only 
substantial cuestion in discute between the parties wea 
whether plaintiff on August 22rd delivered te the defende 
ant the itemiged etetement before defencant paid the #86,00 
or whether the $80.00 was peid efterwerds, Fiaintiff's 
tentimony is to the effect that the payaent of the 80,00 
preceeded the delivery of the itemised statesent by him, 
while the defencent's position wae that slaintiff presented 
the itemized statement showing the saount dve to be $253, 88 
and then defendmmt peid $80.00 se stated, The court adopted 
the defendant's version of the antter and judgsent wae entere 
ed socordingly. i, this we think the court was in error 
and apparently this wae cocesioned by the fact that on the 
trisl the fact thet defendant bed siven plaintiff Bhe note 
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for $253.88 wee overlooked, 


The undisputed evidence ia that the defendant 
paid 80,00 om August 33, 1974, smi thet he also gsve plaintiff 
the nete on thet date for $253.88. It seene obvious that if 
the $69.00 win to be deducted from the 4953.88, ebich wo 14 
leave a balance of £172.88, defencomt wecld not heave given 
a note for the $253.88 Tria fact wna not breught te the 
attention of the trial ccurt at all, nor ia it mentioned in 
the brief filed on behelf of pisintiff, out it aeons to 
us conclusive and esteblishes that on August 23, 1024, 
after defendent had paid 286,00 on seeornt,he #4111 owed 
plaintiff @252.68, 2nd then wade his note for that saount 
aad geve it te the plaintiff, Any other deduction to be 
dyawn from the evidence in our opinion would be entirely 
uUmerranted, It fellows, therefore, that the court on 
February 86th when the cage wee heard abould have confirmed 
the judguent for $242.29, which wae the anucunt fer which the 
judgment had been confeseed, 


Tne judguent of the twnieipel Court ef Chisege is 
revereed ang judgment will be entered in thie court in faver 
of plaintiff ena seninet the defemdent for 2242,29, 


SUDGKENT REVERSED 480 JUDGRENT ESTERED IN THIG GouRT, 


THOMSON, Pod. AWD TAYLOR, J. GONGUR, 
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BH. JUSTEGS OCOKEOR delivered the opinien of 
the court. 


By this appeal the defendent seeks to reverse 
an order of the Kunicipal Court of Chics ge overruling 
ite aotion to vacste the judgment theretefore entered 


against the defendant, 


fhe record discloses that on fovember 39, 1925, 
plaintiff brought auit in the wunieipe] court of Chics re 
@geinst the defendant te recover damages claimed to have 
been ocensioned by the negligent operntion of en sutomobile 
belonging to the defendant, which collided with one of 
plaintiff's automobiles dammging it. Suit wae brought to 
enforce pryment of the srount plaintiff wae required to 
expend in repairing the dessges and for lose of the use 
of the sutosobile., Summons wos issued on the Zoth of 
foveaber, returnable st 8:50 A.#, sharp on the lith of 
December, 1923, It wae served on the defendant Gecember 
1, 1925, At 2:38 o'clec in the afternoon of Secember 
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Lith, defencont filed its appearance, * demand for ® jury 
tris] and en effidavit of werita wherein the defendant set 
up facts tending te show » defense to plaintiff's setion, 
The record shers that on Hecember 11, 19295, an order eae 
entered defaulting the defencdent fer want of appearance, 
Nothing further apvsears te have been done until Pecenber 
31, 19684, which was more than a year afterrerde, vrhen the 
record digclosee that the cause game on for hesring in the 
regular oourse before the court rithout a jury, the defende 
ant being absent, There wae a finding thst the defendont 
wae guilty as charged in the statexent of claim and the 
dame ge were ses@€esed at 9924.00, Judgment ese entered on 
the finding, The bill of exerptious, showa thet defende 
ant filed « petition on February 76, 1926, preyiag thet the 
Judgment and default be vegsted end it be permitted to dew 
fend the ofse on ite merite, The pieintiff demurred to the 
petition ond the preyer of the petition was denied ond the 
defendant appeale, 


fhe suesticn shether the seoticon of the eourt wee 
erronedvus must be determined fron the fare of the setition. 
The petition set wp that the defendent bed been defaulted on 
December 11, 1923, the return day of te siemens in the enuse; 
thet sore then twelve sontha thereafter, Vis. December 31, 
19284, judgment wes enteret in favor of the plaintiff ond 
apninet defendant for $034.60; thet the defendant did net 
learn of the defeult or judguent until February 3, 1925, 
shen & deaaxnd for payment wae made under en exccution. The 
petition further set up thet the sefentant filed ite epreare 
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ance and a devand for ® jury trial on the return day of the 
summons, Vie, bhecerber 11, 1923, end wee led to believe, 
under the practice of the “unicipal Court, that the cage 
would be put on the next jury calendar, as the word * jury* 
wae gtemped on the wrepper containing the files of the 
onume@; that a representative of counsel] for the defendent 
investigated the files in the office of the clerk of the 
Huniei pel Court to secertain when the ong¢@ would come up 
for triel, and upon seeing that + jury trisl hed been 
Gemended and the word "jury" ats=aped on the wrapper of the 
files, he procured a orinted ealender of the sgunicipal 
Gourt, which contained » List of 211 the eases that rere 

to be tried by # jury; that thie was done before the judge 
ment wee entered December 31, 1924; that upon examination 
ef the printed ozlendar, the qsuse did not appear in the 
eslendar vhich was published in February, 1984, and it ess 
ageumed that aimee the cause did not spperr in that eslender, 
it would go over witil tre next printed jury eslendar, and 
that se other oslendar head been printed aines FebBbuary, 
194; that relying on these facts the defencdent did sot leara 
of the default or judezent until mere than thirty dape 

after Yeoember 31, 1984, thedate on which the judgement 

was entered, The petition further set up that the defendant 
weed ali] diligence rossible to ascertain the date of the 
trial; thet there esa no reference to the onee either in the 
jury cxlendar or theunicipal Court Bulletin end, therefore, 
Gefendent thoveht the case would net be onlled until a 
much later Gates; that no notice was ever served on it or its 
counsel as te the taking of the default or judgzent oni that 
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the defenient tad a weritorioue defense as set forth in ite 


affidavit of serits, 


it is unfortunate that thie onee wae not tried 
wpon ite merits. fo warrant the court in vecating ® judge 
ment where the sotion is aade more than thirty deye after 
the judgment ia entered, the defencant met shor two tings: 
diligenee and a meritorious defense, In the inatont cage 
the petition file te shor diligence, Gn the contrary, we 
think it shows thet the defendant fas negligent. The sumnong 
served on it was returned at 9:30 4,8. an the llth of bec 
ember, 1953, but the defendant did not tlle ite acnesrance 
watil 3:38 Fu, on that date. Under the lnw it knew thet 
the ance would be called at 8:30 er ag soon thereafter sa 
the bueiness of the court would warrant, and Lt wae fure 
ther charged with notice that uncer the lew, 1t would be 
defsulted in omse it did net aprear when the cease wis ealied 
or hove an effidevit on file, Filing the ap-earance at 3:38 
in the sfternoon certainly does not show Giligence, Yoreoror, 
when counsel for the defendant exemined the jury onlendar of 
February, 19B4, gat found thet the case was not on thet ealen-~ 
dar, this stould have put counsel on netice that eomething 
was wrong, If he had then ezemined the reeerds it would have 
Sisolosed that the defentent had been defaulted on the Lith 
of Gecember, end he then could have had the default vaceted, 
beenuse the judguent wae not entered fer amny sonthe eftere 
wer da, 

The defeniont having fniled te shor that it was in 
the exercise of diligence, the order of the #unicipel Court 
appesled from must be affirsed,. AFF I2BED. 
THOMSON, P.J. AND TAYLOR, J. GONGUR, 
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PACL BUJAE iy O SOPRIE BISAR, 


| Defendants in Erreg, 
\ i ERROR 
ve | CIRCUIT GorRT, 
: Cook coOUNTY, 
STANLEY GURA, | ) 


panna Pin Error. 3 A. qT | - TA. 6 0 De 


= Opinion filed Mareh 10, 1926, 
BA. JUSTIG? GI CORNOR delivered the opinion of 
the court. 


Pysintif Ss broveht an action cf seeumpeit sevinet 
the defendant, seeking to recover $3,950.00, eleimed to be 
due for money lommed and for board ond lodging of defendant 
end hie family, The case wae tried before a judge and 0 
jury anc there wee & verdict rendered in plaintiffe’ favor 
for $3,278.78, Frow thie plaintiffs remitted $278.78, se 
aa te bring the acount eithin the ad damnum, judguent was 
then entered in plaintiffs’ faver for $3,009,009 and the 
defendant eppeale. 


fhe reeord discloses thet plaintiffs are huebend 
and wife and the defencont their soneine-law eho married 
their deughter in 1916 in xinnesota, rhere they were «11 
Living «¢ that time; that afters rde they eli meved to 
Wixgconsin where plaintiffs bought a asall farm ae did alee the 
defendant. Later on the defendant aeved to fetroit and 
the farms net preving successful, s11 of the parties aoved to 
Ghicege,  Plaintiffe offered evidence tending to show that 
after the defendant married their daughter they fron tine 
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te time loaned bim variguea sume of money for fhe purpose of 
agsiating hia in paying fer the ferm in Hisconain end 
atooking it and for other purposes wad that they boarded 

the defencent, bis wife and three children for which they 
hed net beem paid in full. FPisintiffs siso offered evidenee 
tending to show thet in galy, 1996, they loaned the defende 
ant €1850,.00 with which te say «a aortgeme which waa on 


defendant's, house in Chicage, 


Hefendent denied thet plaintiffs bed loaned hia 
any money at any time; denied th<t they had advanasd the 
£1850.00 with which to pey off the nortgage on bia house end 
denied that defendant owed anything to pleintiff for the 
board of himself ond femily, out en the contrery, that tice 
fendent head peid fer the Goerd in full, andtimt he did 
not owe the defencent enything. The jury return ¢ @ vere 
dict, after hearing the evidence, in plaintiffs’ faver ond 
ageinet the defendant for $2278.76 ond after a renittitur 
by wleintiffe|, judgment wae entered on the verdiet for 
$3,000.00. At the close of the cease the defendant requested 
the court to inetruet the jury thet plaintiffs aould not ree 
eover on acegunt of the iter of 71850. Thie saotion wee denied 
amd the instruetieon refused, 


The defencent contends thet there is no evidence 
from which the jury wuld reasonably find that pleintiffs 
Loened, advanceé or peld out any money to diseh.ree the sorte 
gee on defenient's property. and in suprort of thie, it ia 
giid thet while there was some evidence offered by plaintiffs 
tending to show that Ure, Buje amd her doughter the 4efende 
ang's wife, Yra. Gute gave ome money to Frenk E. “ajiesk, 
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which plaintiffe contend was in payment Of the mortgage, 

yet there wos no evidence se to the emvcunt, nor was there 
any ®Vidence to show what Sejleek did with the money or 

for whet purpose he reneived 1%; that it did net appear 

that gajicek was the helder of the mortyuege. Ye think 

this oontention is net gsustuined by the record, Yoreever, 
it appears thet when plaintiff's sought to prove some of 
these fuete, defenteant objected snd the objeotion ras 
erroneously sustained, In these circusatences, the defend] 
ant having induced the court to erromecusly exclude evidence, 
it oannot now claim that thereis no evidencs on these 
points. Gren v. Grumbough, £28 111.580, 406; Hohl wv. Brooke, 
213 ILl, 134, 137; Erickeon v. Svete, 700 Til. app. 151,155. 
@at we are alse of the opinion thet the evidence ie euffie 


cient. 


ALL of the parties were of foreign nationality 
and seemed te have underetocd and speken our language with 
aiffiovlty., Paul Bujak testified that prier to July, 1920, 
the defendant on = number of scemaions requested him to loan 
the deferdsent money with which to pay & sortigage of <7,00°.00 
on defendente hourm@ in Chiqagey that at first plaintify ree 
fused td loan the soney, tut in the latter part of June, 
1920, consented and that he loaned him S1850,00 at that tine, 
giving thedefendent one cheek for $1525.27 on the Smerican 
Sente Henk and $394.37 in cash; thet at thet time plaintiffs 
Lived et fo. 1620 Loomis Street snd the defeniant and ‘ia 
fasily at ¥e. 621 Hermitage svenue, Chiesre; thai some tine 
after plaintiff loaned the defendant the 71950.00, he ree 
guested the defendant ‘to pay the eum ana thet defendant on 
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eaoh cocesion promiged to do ae, but that he did not then 
heave the xacney, but would have it when be made the sale of 
hia house; that no part of this was ever paid by defendant, 
The witness further testified that he cot the §1500,.00 
whieh he loaned the defendant, when plaintiff traded hie 
property in Kinneseta for the siseonsin farm that this 
wae the $1500.00 he eave the defendant, Gn crosseexanination, 
the witness testified thet he did not go to the bank pere 
sonally to rithdraw the $1850.06, mt thet hie wife, ure. 
Bujek withdrew the money; thet he came home at noon on 
duly 2, 1980, and endorsed the eheek for #1626.37, snd thet 
hia wife ondare, Gurs took the money with which to pay for 
the sortenge, 


Frank ©. Zajieek, emied by sleintiffse, testified 
thet he wee enceced in the reel eatete business for about 
tventy yeare in Ghiengey; thet he knew plaintiffs and the 
defendant and his eife, He was then asked thie question: 

°G. Do you knor anything about a wortgege on the house of 
ly. Gure, 4 1 de. (Sovnsel for deferninnt): I object te 
thet. The Gourt: Guetained. @ 1¢ Mrs. Bujek end “re. 
Guta ever come to your place of bisiness and leave sone 
soney with you?" The defen ant objected and was sustsined. 
Afterwardg the court pernitted the witness te answer the 
gueation ond the eitness anevered thet tre, Bujek and ira, 
@ura did leave seme soney rit’ the *itness and he wee then 
asked hor sveh they left with him, This wes objected te 
by the defendant ani theebjection matezined. Gounesl for 
pleintifie then stated that his sontention wes that he had 
& wight to ehow "thet Mre. Gura erme there with kre. Bujek 
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and left the money with this asm to pay off the sortgage 
on Mr. Gura's hoves and thet irs, Gure talked with thie 
gentlenan in regard to those aatterg.* And the eourt 

gaid *the door ie in the game wanner closed to you as it ie 
to thie defendent.* fhese rulings were orong. Plningtiffa 
were endeavering to show thet they drew €1856.00 out of 

the bank ond that ura. Bujek, one of thepiaintiffs and the 
éefendant's wife teak it to the real estate aan, Sejicek, 
(to pay off the mortgege. Thie evidence wes clearly com 
petent. Pisintiffs further endeavored te show thet dee 
fendants wife telked wit: the witness isjicek about obteine 
ing @ loam with which to pay the mortgage os the d¢fende 
ant's proverty, and thie wre objected to and the ebjeetion 
sustained, The witness was then agked: "Did ura. Bujak 
afterwards leave any woney *ith you to psy off this Loen?® 
Spjection to this wxe guiteined, The witness, fe jicek, 

was then seked; *Std you hnve the eslleetion of the loan 
which wns aceinet the Gura's property? And upon objeg= 
tion by defendent the witmegs tea not peraltted te enarer, 
fhia ©as clearly competent. He ese them agkeds *D44 

you pay off the lean om the Gure property, the wortss ge 

on the Gure preperty? This vex objected to and the 

_ @bjection sustained, 411 of these objeotion should have 
been overruled md the cefendent heving brought soout these 
erroneous rulings, cemmot nov contend thet evidence on these 
points were not fully brought out, This witness further 
tentified thet after the defendant's wife died, he at the 
request of plaintiffs, went to see the defendant to endssvor 
to secure payment of the loam wit: which the mortgrge hed 





‘a 





turey aot Kon * orld tate amos of Despex ‘pe Manet nen 
eh #1 a2 sony eF Baae hs tonnmn abe nee re eh ‘goo ae 
* 


ewe al x ni 
H ; 


te fo0 OO an werd — aad woe she EL SA te 


wide We he petted ere ani ate fee se urest erie 









evriontany spate ores wet Katt swedt 


06 tite wits oF peviveiiihale rodtwlt 
wtinvde tuads Sua fa eaandte ‘nde dite * ot 

wbuvtet odd fo vyayeten sA¥ we OF wit | ule tw 
sodsnayce att dae oF betoeido ase aie haw 4 hogiee a'vas 
p aah a ect awe ihedas sole ene wane all om. * , vat | 
fanes hs? Bo yay. of vey atte amen yam avaet ebeoetoy ta 

wolten yeeentiv acd “eyntet eee: ae sie ef 
niet ode Ye nodteolteo oat ove aad bag 2: 


| sien aon com 


a ‘bee 1h | earebld haw ati! 
wed Siwors Bieta Re, 








ak aad 


been poid. Ke teeftified that he eaw the defencant and eeked 
him for the money; that the defendant eaid he owed the money, 
but would mot be shle te pay vatil he seld ois hougey that 
the aacunt mentioned «t that tine was nineteen hundred ond 
sous dollare, whieh the defendant agreed to my an soon a8 


he wold his oreperty. 


doseph Kolin alse testified thet at the plaintiffs! 
Tequest he called on the defencant in October, 1986, after the 
death of the latter's vife, te esllest the scney or to obtein 
& morteece on Sefencant’s Sovgey that the defendant refused 
tO give asortgage, Out atated thet he owed the plaintifis 
the money. 


Plaintifi, Sophie Byjak, testified through an intere 
preter that on the second ef duly, 1920, she went to tie bank 
and drew cut some soney snd that she and Mre, Gura tees the 
money to 2a jiocek at Sie place ef business and aended it to 
hia. @he wae then saked; "there did you get this aconey 
that you teek to ty. Enjicek’s of*iae?® This wes objected 
to and the objection erronesusly muateainei. “he vitness 
further testified that the defentan= bad a few days prior te 
July asked her te lean him the money with whieh te poy off 
the sortgege; that this ras ® few deys before thie sortgsge 
was paid off, Upon objection the court atruc§ cut this 
anever, The anewer was clearly prover. She further teati- 
fied that ofterwardg ehe requested dsfendent te pay Beek 
the money which he agreed to de as noon aa he sold his house, 
She was then eaked; “How such soney did you lesve at 
Sajicek's office the day you went over there?® Thie was 
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objected to and the objection erroneously suetained. she 
was then aoked; "Did you leave all the money which you 
got from the bank at Zajieek's officel* The objection 


was likewise sustained, 


Plaintiffs aleo intredueed in evidence the osshier's 
sheck on the Amerivgan Grate Bank, dated July 2, payable to 
pinintiffa’ order for $1525.29, which bore plaintiffs! 
endorsements, Ani there is other evidence in the record 
thet plnintiffs drew thie escunt out of the bank on the 
date of the check ehich was ell they head in thet account; 
that they also hed exether secount in the same benk and on 
the same day drew out something over 2524.00 in ensh, 


From the foregoing 1t aprears that souetine prior te 
duly, 1920, the defendant requested plaintiff to loan him 
money with which to pay off 2 mortgage on his conse; thet 
on July 2, 1926, plaintiffe withdrew fron tie bank €1850.00 
and that one of the plaintiffe went te the real eatate ran, 
Zejiecek, whe had the sortgrpe fer eplleetion ond left hia the 
money for that purwese. While the evidenee in the record 
As not ae full as it should be, this condition wee brought 
about by the erroneous objectione made by the defendant. 
Woreover, the evidence le eclenr that beth plaintiffs, tajicek 
ond Eolin in the fall of 1873 enlled on the defendent at 
éifierent times an? demanded the paywuent of tie money which 
pheintiffes tad leaned the defendant with which te pey off 
the mortgage and thet the defendant agreed to do so ae soon as 
he sold hie ‘couse. The defendm&t tentified thet there was 
& $2,007.00 sertgage on his house, but that he paid if off 
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hiseelf with his orn soney; that he had 91,000.00 in his 
house and another §1,005,00 he tid leaned te anthony Kucia; 
that Fuela repaid the 71,900,00 and that d4efendont cave 
the $23,006.00 to hie wife and abe paid off the sortgage, 
Rusia testifie: fer the defendient that he »s4 berrewed 
$1,009.00 from the defendant about eix monthe before July, 
1920; thet he repaid this about July 19, 1926 in two paye 
mente, both being paid by shack, one $905.00 snd one for 
$160.00. Seither of the cancelled checks vere introduced 
in evidence. Undvr the clreametances os disclored by the 
recerd, the court wae right in lesting the question to 

the jury, and woom 4 careful consideration ef 11 the 
evidence in the veoord, we are elesrly of the opinion that 
the finding of tie jury im plaintifig! fevor, oannot be 
gaid to be ageinat the sunifoet weighs of the evidence, 

In these ciroumetuness, we are not at liberty to disturb 
the verdiet end judgment. 


The defendant further contends that there should 
have been « direated verdies on sceount of the mis joinder 
of perties claintiffs; that the evidence shows that the. 
money, if any wee leaned, belonged to the plaintiff, Paul 
Bujak, snd not to him and his wife, orcause the evidence 
atewe thet Faul Bujek earned 211 the mougy. There is no 
merit in thie eon tention, fhe noney in the bank wae the 
joint sceount of plaintiffs. Yoreover, if 211 the soney 
head been eurned by Fauk Sujek se a reavit of hig labor, 
hia wife was teking care of the home and there is ne resson 
why Pevl Bajek gould not give his wife en interest in the 
money, The defendant alee gontends that the court erred 
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an giving the inetructiim offered by plaintiff. That 
inetruction teld the jury that if they found from a pree 
ponds rance of the evidenes that plaintiffs had leaned the 
defendant the severe) sume ef snoney "as testified to by 
plaintiffs* and that the sum had not been repaid, then 
plaintiffe vere entitled to reoover, The complaint made 
t2 this inetruction is that 1% tol’ the jury whet oleine 
tiffe hed temtified to anc that it pave undue prominence 
te tneir teatineny, fe think the inetruetion in neo wey 
prejudioed the defendant, While it might have been better 
not to heve used the words quoted, yet thetesues were 
Bieple end the jury wore in no wey misled, It in further 
contended that the judgeent ie exeesuive, serperently on 
the ground that the evidence showed that the defendant 
had paid in fhli for the voard of himself and family. 

te think thie quegtion waa 2 question for the jury, eree 
over, if there wus eny error in this regard, pleintiffe 
remitted the G278.75 «nd they only olsiaed £140.00 fer 
board, We have goneidered the other contentions made, 
wat are of the opinion that they are not such ag vould 
warrent ua in disturbing the jucdquent. 


The judgment of the Girauit Gourt of deck county 
is affirmed, 
AFFIRMED. 


THOMSON, Pod. AND TAYLOR, J. CONCUR, 
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Opinion filed March 10, 1926. 
ma, JUETICN OC CORBOR delivered the orinion of 


the oourt. 


On January 14, 1825, Stomley Bereki filed his 
petition for a writ ef sandenue, by rhieh he sought to 
sompel the city officlels to ianve te him a yvet«il bever= 
age dealer's License, The defendants filed an tnewer 
to the petition, A jury woe waived and the couse heard 
before the court; evidence was offered on behalf ef the 
petitioner and the defendontea;, the court found the iseues 
for the petitioner and avarded the »rit as preyed end the 
éefenimts appeal. 


The record discloses that the relator ras the owner 
of tuproved ree) estate known xe Yo. 1459 weet 47th street, 
Ghicage, which was a three story brick building; that he te= 
gether with his wife «nd two children lived in the rear of 
the preaises on the first floor, the front part of such 
floor having theretofore been used es 9 soft drink parlor, 
the other floors of the bullding were oceuvied by four other 
families; that the petitioner wae of foreign birth, hed Lived 
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in Chicage about twelve yeere but hed not secured his finel 
naturaligrtion papers, fhe evidence further shore that the 
relator had purehased the presiees in question on or about 
July 5S, 1923; that apcerently prior to that time the former 
owner had eonducted e» soft drink parler in the front of the 
firet Fleer of the premises; that after the petitioner pure 
ghased the property he operated » soft drink parlor there watil 
about two wesks pricr to October 26, 1933, when he closed 

the place on account of lack of businesej; that when he con- 
dusted the Wuelnes# he sold near beer, root betr, cigare, 

soda and sandwiches; thet he bed never been in trouble bee 
fore ané hed never been arrested, exeept on Oateber 20, 1323, 
when three officers entered his place, searehed the part 

ef the first fleor where he bed conducted hie tusiness witil 
about tro weeke before thet date, aa well as the reome in the 
rear, whet he and his femily lived; thet the effie rs found 
nothing in the presises and then went to the garage in the 
rear where they tock uc seme boerds of the floor andfound 

in & hole that was dug under the floor a five glion jug of 
“moonshine whisky” or alchohol. This wae taken by the officers 
and the releter placed under arrest. He was prosecuted for 
this in the Sunicipal court end the evidence tends to show he wr 
discharged. 


fhe petitioner testified that when he began to 
cenduct the business he retained in Ais employ 2 former 
bartender, who hed been employed by the person who formerly 
eonducted the businesa in the property, but thet a short 
time befere Ontober 20, 1923, he discherged the bertender 
because of iack of work «24 afterrardsa the bertendsr sued 
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him for wages. A police officer testified on behalf of 

the defencents and his testimony is to the effect thet 

he together rith two brother officers were in the neizhe 
berhood ef plaintiff's place of ‘usiness on Getober 20th, 
about 12:46 o'clock P.u.y thet they met the former bartender 
whe told them that the releter had gold moonshine and thet 
if the officers searebed the preuigesa they would find some 
of the liquor under the fleor of the garage; that therevnoon 
the officers went to the premises and saw the relator, 

They told him they wanted to s@erch the firat fleor and the 
relator permitted then to do so without objections, and 

thet they found nothing in the premises; that they then 
told the relator they wished to exasine the cerage and the 
relator went with then and epened the door se thet they 
could do eo; thet they teck up some boarde in the flser 

of the garage and found the aloobol or moonshine whisky in 
a hole under the floor; snd that they took the aleohel vith 
the relator to the police station; thet the reletor adaitted 
te the officers that the moonshine belonged to him. On the 
trial the relator denied thet the liquor wos Sis snd denied 
having any knorledge as to how it came te be etored under 
the garege. it wee admitted that the two other officers 
would give testimony substentially the saue se thet given 
by the effieer whe head been on the atand, 


& brief and srgueent bee been filed on behalf of 
the defencenta, bat none on behelf of the relator, The dt 
fendants contend thet under the well eatsblished rule of 
plesding, the relator met allege facts and net conclusions, 


ano that the petition consists mostly of cend usione as 
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distinguished from allegstions of fact, The defendants 
further contend in this reapect that the sllegstions with 
reference to the applicetion made by the relator for a 
license are but conclusions and not allegationa of fact, 

A further point made by the defendants is that under a 
fundsmental rule of pleading where an sffirastive defense 
is set up in an answer and net denied by replicstion, it is 
admitted, and that the detendents by their anewer set up en 
affirnative defense toe ehich no repliontion waz filed and, 
therefore this affiranative defense wee sdwitted. Yost 

of the cases cited by ounsel for the ¢efendente in sacvert 
of their contention thet the allegmtions ef the setition 
were insufficient »m¢ that they were conclusions and not 
statements of facts, arose rhere the petition hed been de- 
murrec t0, in the inetant oase, horever, the cuestion rae 
not reised whem the petition was anerered snd the case wag 
tried on ite merits, in these cireunmsteances, we think 
the allegations of the petition were oufficient. 


The defendants further contend that the record 
fails to sioe that the reiator wande a application for the 
license in cyestion. We think this is not borne out by 
the record, but on the contrary, it affirmatively sppcers 
that the spplicaticn fer a license was exhibited on the 
¢rvizl and counsel for the defendents whe examined it, stated 
thet it wee ell ri cht and in response to e question by the 
court seid it wes an application for « license for the 
yerr 1966, "hm the relater was on the stand his counsel 
apparently wes seeking te prove that on application had 
been made for the license and the following occurred: * The 
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court; You osa't prove it that way. Gounsel for feeltor; 

I will prove it another way, * * * Counsel for the defendants: 
Let me eee it. (Looking st the applicstion) way be I will 
agree to it. I went to find out, Theat is 411 right. I juet 
want te find owt if the aprlicsticen hae been sade, Counsel 
for the relator: Yee, fhe court: For « 1995 spslication, 
Geunsel for the defendants: Gure,* 


Detendante mike the further point, ae abowe stated, 
thet in their anewer they set up on effirentive defense end 
eiace ne replicstion res filed traversing that pert of the 
enevrer, it stood sdmitted of reserd and counsel for the dee 
fencant points cut thet the anacer contaime the follewing 
sllegestion: *On divere cecaaicne roliee effiecre of the 
Gity ef Chicage found the petitioner cenducting bie bugle 
nese et the said premises uniter olreunetences wiier led them 
te believe that he wae selling intexieating licvets in viela= 
tiog of theordinences of the “ity of Chiw go end the ete tutes 
of the State of illinois in such cases sade end provided, and 
that such facte having been presented to the Mayor, the peti- 
tioner's licensee wee revoked in socerdance with the pro 
Visions of the ordinance hereinbefore referred te, ond thet 
Decause of muok footer the petitioner is set e fit and spite 
able person to heve 9 license," He evidence wee of fered 
by the 4efenients te substentiate this silegation, Hor did 
the defendants en the trial call the attention of the court 
to the fact thet ne replication hed been filed, but on the 
oontrary, couneel for both sides led the court to belief 
that the issue hed been properly joined, Im these circum 
stances, the defendants will not now be heard to say that 
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the sliegation stood admitted ef record. Unresver, the 
teetinony of the relator i¢ to the effect that he never 
aold intexicsting liquors on the premises at any tiae, 

and there is nc evidenor te the contrary, Under the 
evidence in the record and esonsidering the method under 
whieh it wee tried and the ergument mecde by counsel for the 
defendanta in this court, we sre clearly of the opinion 
that we would not be warranted in disturbing the judgment. 


The judgment of the Superior Gaurt of Gook County 
is affirned, 


APP TREAD. 


TAYLOR, J. CORGURD; 
TROSSOR, Peds MISSHEETI NGS 

In my cpinion the jadexent erpesled from should 
be reversed, Sefore 2 court amy interfere vith the exercise 
ef the discretion of the administretive efficixls of the 
eity, which is resosed in them under the law, the petitioner 
who brings & mandemue proceeding must show cleatly thet 
there hee been an abuse or unressonsble or arbitrary exercise 
of that diseretion. in my opinion = finding thet such a 
showing wee made in thie csee ie aceinst the amnifest weight 
of the evidence, 
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GREGORY T. VAN METER, Administrator 4 
ef the Egtete of Hang Nielsen, Deceaged, 
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S. H, SERWATT, ‘Ev AL 
On anpee] of FLAG PETERSON y” 
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‘PPRAR FROM 
GCIRGEIT COURT, 


ae Ms Mac eat ng i se At 


“Opinion filed March 10, 1926, 


WR, JUETICGE OY OORFON delivered the opinion of 


the court, 


Pleintiff brought an action under the atatute 
aptinet Flag Peterson ond & He. Serwatt, te recover on 
acoount of the wrongful death of Hane Nielsen, deceased, 
Plaintiff diswiesed hia suit ae to Serwatt, there wae a 
verdict snd judguent in faver of the plaintiff, for 
$4,000.00 and Peterson appeals. 


The record disdoses that about one o'clock on 
the morning of May 14, 1982, defendant was driving hie 
five passenger Aickenbacker cutomebile in » northwesterly 
direction on Milwsukee avenue in the town of Hiles Center, 
whieh is loested about ten alles northwest of Ghiasge and 
2t the game time the deceased, Hans Nielsen, was driving 
® seven passenger #itchell eutomebile in = southeasterly 
direction on the same atreet; that the tre automobiles 
eollided and as a result, Nielsen was 20 severely injured 
thet he died within « few hours thereafter, it ie te repover 
the danagea tuaetained by hie heirs thet thie suit ia brought, 
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The declaration was in four counts and we take 
from the abstract, where the declaration is very meagerly 
abstracted, the substence ef the allegetion of each count, 
The first count charges the defendant with general neglie 
gence in the operation of ‘is eutonobile, The second 
charges him with nepligenes in epereting his eutonobile 
at s high ond sangerous rate of speed. The third count 
shargea the defendant with’ willful, wanton and malicious 
conduct in the optration of the sutumobile, And the fourth 
eount charges the defencant with * Violstion of the pree 
visions of section 16 of the voter Vehicle Act of 1919, 
which provides that *On avpreaching another vehicle pree 
ceeding in an opposite drection, =ni when within not less 
then 250 feet of the same, any person in charge of a moter- 
bicycle or moter vehicle @¢@uipped sith elestrie headlight 
or headlights, shall diw or extinguish auch headlight or 
headlights", and averse thet tre defendent in violation of 
that etatute operated his eutomebile with glaring ond 
@azeling lichte end failed to dim or extinguish them when 
within 250 feet of Nielsen's automobile, and that through 
such negligence, the collision occurred end Bieleen ree 
killed. (fThie seetion war amended in 1921 which was pricr 
to the ceoourrence in question.) Tre defeniant filed a plese 
of the general issue and a special plea alleging nonownership 
and operation of the car, The ezse went to trial and, at 
the close of plaintiff's case, the court directed = verdict 
for the defendant, Afterwards 2 new trial wae grented and, 
at the close of the second trial, plaintiff digmissed as te 
the defencemt Serwatt, and there wes a verdict snd judgeent 





tohirey oe batted, hive one, Rd ar Ria a : z tq : 


Pe 





afm 


glad ow ae otuwen wet al sam pobtematnod emt ne 
yltegens yor at Kokgeyaleab ody one te atoontad a ale nok 
tmeon Mowe te nab aged Le att ‘to One edes alk ghiad sort welt 
—h ane Lavan dd tw duties toh edt eoy sade dance fectt edt 
bavsee adt sei idemeguen ake te sektexeqe edt th ponies 
aligonetus etd gaitarnae wt caning A apt Sida wid neg rade 
dawn bxidg eat ,aboogn ko eFax teneysnd ‘hha Medd o te 
: ‘eublediban bie aoticen LEE Lee be trebantab ot sag vase 
ste owt ae, bins hoped on SA? be mokbexoq ait m towbars : 
“org i? to Modtasoly « Atte tamseteh edt engesto tnwse ae 
JOS Te tA wivtdoV soFow ot No BE noltons 20 enolaky 
oony ofoider tadvons Bitisis song ye gut ® ted and two ote 
suet Fon AIM bw wate Ban | weettevrwh atsege wt ak pethoan 
“totou a to sytade mi aeetey yak aude odd Fo teak bana reel 
Py ithaad otttosty shy beyqhvpe oth ties totem xo whey ke 
80 fap tibaed Abia detayatsre a ath ait nee ghiband <6 
to nottafoty WE teobavtet bet sade weave baw , Mabey vibe 
ina paniasy at ie o Lidonotat baal otiweqs stotedh” 
mepaive anit? a a . ba, 

























‘todng ow sony £981 at Rahuowh ww aoi3008, Okie). 
wale # bert fanbpeted. ot ‘ a sive om wh — | 


atdarecwonon, gadget te sole satay. aban wet L enn 


“46 im Seteh of tow nan oA 2mm oi 20 mode 


oF os bh hexhbunke b Yebadity, lines gine ae: te seats ox 
hemi bat poRetee ® new ome: ba thos ae P90 








ofe 


in plaintiff's favor and ageimet the defendamt, Peterson, 


for $4,000,006 


Since we have decided that there must be a new 
trial, we refrain from discussing the evidence in the case, 
except in so far as it may be necessary for us to do se in 
giving the rensons for ovr decision, Evidenoe was offered 
on behalf of the plaintiff tending to shor that at the time 
in question, viz. sbout on o' glock en the sorming of ey 14, 
1922, Nielsen with two other men wae driving on ii lvaukes 
avenue in the Village of Niles Center, in a southeasterly 
direction toward Chiengo, the speed of the automobile 
being about 25 ailes per hour, Peterson was driving his 
automebile in the opposite direction end the tro machines 
collided, the left front wheels coming in contact; thet 
the defentont’s autexoebile swung sround terard the north- 
weet and turned completely around so that when it onme to 
reat, it was standing.in the ditch st the westerly side of 
the pavement, facing torard Ghiesge., Nielsen's automobile 
whea it cane te rest, wee facing in on easterly direction 
on the east side of the roadway and was turned over on its 
Side; thet Nieleen wes severely injured and died a few 
hours thereafter, Pisintiff's evidence further tended to 
shor that shen the tre automobiles were, whet would be the 
@quivalent of about two eity biocks apart, the young en 
who were riding with Eielsen saw the defendant's approaching 
automobile and that it had two glsring headlights, se vell 
aS a spetlight, which tended te blind them, and that neither 


the heedlighte nor the spotlights were dimmed at eny time. 


On behalf of the defendant evidence wae introduced 


: 
; 
: 
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tending to show that the defendent Peterson had *dimmers* on his 
two headlighta, so that it wos impossible for them to enet a 
glaring light, snd that the spotlight wee pointed downward «and 
to the right hand side ef feterson's oar, to enable him te 

eee thet side of the pavements. The defen ant*s evidence 
further tenis to show that Peterson's car wee traveling 

at from eighteen totwenty milea per heur, ani thet the 
collision securred some few inches east ef the eenter line of 
the rondeay; that the defen‘ent's car wae traveling «11 

the time on the proucr side of the center of the pavement; 
thet Nielsen's car at snd ocrier to the collision was being 
driven at from 35 te 4C¢ miles per hour, The defendant 

called a surveyor who testified that on May 34, 1922, he 

had made » survey of thet part of the rend where the col- 
ligion tock place snd a pleat which he had made, wee offered 
in evidence which tended to show thet the cellision took 
Place on Feterson's side of the rondeny,. It &leo apvcesrs 
from the record that when the wurveyor wae identifying 

the plat, thet this same plat hed been exhibited to counsel 
for the pisintiff om the firet trikl of the case and then it 
wee admitted without objection. On cross-examinetion of this 
witness by counmal for plaintiff, after being saked ae to his 
residences, the following tock place: "9. At whose re= 
Guest did you make this plat. A. At the request of en insure 
anee company, I de not recall the name of the Insurance Company, 
(Gounsei for defendant). If the court pleasé, we wove that 
be stricken out. (Gounsel for sleaintiff) it may go out, 
(Gounsel fer defendent) Gounsel knew whet thet anaver woold 
provoke; nO Question about that. The Court: Notion denied,* 


Counsel for defendent, exeepted and moved to withdraw @ jurer 
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and to declare a mistrial, which motion was denied, 


It hes been repeatedly held tat it is error 
in a ones, such se the one at bar, to intimate or bring 
to the jury's attention the fact that the defendant is 
insured and that he will wot be required to pay any judg= 
ment that might be rendered syoinet him, but thet « 
cheuslty coaupany is the party interested in the defense of 
the sult. Honblatt v. Young, 109 i11. App. 313; Eldorado 
foal & opke Go. ve & 267 111. 586. Suck error, however, 
Will sot alvays warrant © reversal of the judgaent where the 





question of liabllity is net a close cone or where the court 
C&A S@0 Upon an axzanination of the entire record thet the 
defencwnt had not been seriously prejudiced, Sut in the 
instant case, upon s careful consideration of ali the 
evidence in the record, we think the iisbility of the dee 
fendant iz & question ef grave doubt, anc therefore, the 
jury shovld not have any intizmetion thet a casualty company 
is interested in the defense eof the suit. And what took 
place was especially prejudicial when 1% ia cansidered that 
the court denied pluintiff's cotion to strike out the obe 


jectionable answer, 


fines there aust be a new trial of the ogee, it is 
necessary to pass on other contentions made by the defendant. 
The second cunt of the declarstion, charging that the dee 
fendant operated bia eutomobile at e high and dangerous 
rate of speed eas withdrawn by plaintiff on the trial, The 
defenient sontends that there wee no evidence to surtain the 
@llegation of the third count, which eharged willful snd 
wanton negligence, and therefore, the only count remaining was 
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the fourth count, whioh ehtrged the defendsnt with operate 
ing hie automobile with glaring end darzling headlights 
and his failure to dim or extinguish then as the statute 
required, and 8 to this count the defendant eoptends 
thet even if it be assumed that the allegations were 
sustnined by the evidence, it would clearly show that 
Hielsen wes guilty of contributory negligence in drive 
ing his car tewnard the glaring headlightea of the dee 
fendant’s automsbile and a number ef authorities are 
eited in support of this ecntention. We will not stop 

to analyze the authorities cited, but we are of the 
opinion that if the jury believed from the evidence that 
the defendant hed glaring ond dazeling hesdlights on 

his sutemebile, contrary te the provisions of the statute, 
and that sues Llighte rere the proximate ceuse ef the 
eOllisiom, the queation whether the deceased, in driving 
his car ternrd these glaring hesdlights wae guilty of 
negligence, as 2 duestion of fact for the jury. “e¢ sre 
also of the opinion that the defendant's position is 
eorrest, when he argues that there wns no evidence ef any 
willful or wanten negligence as charged in the third 
eount cf the declaration. It has been held, however, 
that if & eount of a decleration properly charges ordin= 
ary negligence and in eddition charges the defendent with 
being willfully snd sentenly negligent, it vill sustain 
& verdict where the evidence shoves only ordinary neglie 
gence, Guianios v. Jedyap 242 111, 378, we 
do not want to be understcod, however, 2s paseing upon 





the sufficiency of eny count of the declaration, aa that 
question hae net been raised by either party. We think 
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that we ought to sleo ery that if there ig liability 

‘in this cese @ verdict of $4,000.00 would not be 
exoeesive, Fosch v. Ghictgo Railways Go,, 271 141. 

App, 241. Gompleaint is «leo made by the defendant 

as to certain instructions given. %e sre woable te 

pases usen the contention apde, because it isa impossible 
to detersine from the reoord at whese request any of 

the instructione were given, end the only thing we can 
do ia to surmise, upon a reading of them, ac to whether 
the pleintiff or the defendant submitted the inetruction, 
we think we ought to sey, horever, that the instruction 
given, which quoted the atetute about headlights, ought 
not to be given on & new trinl of the osase without apply=- 
ing the statute to the ense by adding » quelificrtion 

to the effect that no recovery eomid be bed, uniessa the 
jury believe from the evidence that the defendant at 
thetine in question wie operating hie sutemobile in 
violation of the statute and thet sush Violation waa the 
proximate quuse of the collision, te do not want to be 
understood es intiazting ovr opinion on any of the other 


inatrouetions. 


Yor the wason given, the judgment of the Circuit 
Gourt of Ceok Cougky is reversed and the cause remanded, 


REVERSED AUD REMAN OE De 


THOMGON, Fad. AWD TAYLOR, J. CONCURS 
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MR. JUETIGK O'CONNOR delivered the opinion 
ef the court. 


Ome June 12, 1923, olaintiffe brought an action 
ef treapese on the onse sevinet the defeniant, claiming | 
damages in the aum of @2,00°,00, and on September 7, 1925, 
filed their declaration, rhtch eas in three counts, to 
which defendant filed a plea of the general issue. Aftere 
werds on June 8, 1925, plaintiffs, by leave of court, 
filed twe additions] counte and to these counts, the 
defenient filed « ples of the general issue. The cast 
wee tried before a juige end a jury, there wae a verdict 
and judguent in defendant's favor and plaintiffs sappesl. 


Each of the five counts are substantially the 
game, They allege that on or about the 49th of August, 
1921, one Stanley %. Kosa, and the defeniont,for the pure 
poses and with the intent of thereby procuring plainti ffs 
money, represented that there was existing under and by 
virtue of the laws of this state, a corporation by the 
name of “Union Commercial Corporation’; that such corpora= 
tion owned real and personal property of the value of 
$100,000.00, over and above ite indebtedness; that the 
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corporation was eondacting on extensive and profitable 
businesa, but thet it needed more ready cash to carry 
on its business; that Kosa wea the president and the 
defenient Vollek, the steretury of the corporation, ond 
that they represented that they were legally authorised 
te borrow, on oehalf of the eorpermtion, ant to undere 
take on behalf of the correretion to repay any soney 
berrored with 10 percent interest; that plaintiffs on 
the faith of such representations snd statements and 
relying implicitly upon them and believing ther to be 
true, weve 63,0%°,.00 to fosa fer 2 loan to the sorporae 
tion end thereupon Foes and the defen‘ent Sollak, then 
and there made ot and signed on behalf of the scorperme 
tion, & promissory note payeble te visintiffs for 
$2,000.00 with interest thereon a1 19 percent end signed 
the some as president and secretary, respectively, of 
eugh gorporation, it ia further averred that the ree 
presentations ande by Koge and the cofendent, *ollak, 
were utterly falee and untrue; thet there wae no such 
oorporetion as the Union Gomsercinl Corporation and that 
the money hed not been said to plaintiffs. 


Plaintiffs offered evidence tending to show 
that im 1930, Kosa ond his rife, together with one Sean, 
were carrying on & sereantile bueineas at Yos. 1548-60 
@ilvaukee avenue, Chiceco, and that they snintained an 
office at Ho. 1389 stivaukee avenue from which to mlicit 
gubsoriptions to etek in such bupinere; thet Kosa and 
his wife were aliens and on January 16, 1320, they, 
together with Dean, filed the ordinary papers with the 
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Secretary of State for the purpose of organising the 

Prion Comereiel Coerporetion vit> an authorized eanitel 
stock of ©1060, 600.60 rhich document indicated that 
#87,200,.00 ef this aecunt eve paid in by the trenefer 

of the bueinese on Kilemukee avenue; that the three pere 
sone were named directore,e Kosa was fresident, Dean, 

¥joe President end lve, Kosa, Secretary and Treasurer; 

that «a few a nthe thereafter, Sean severed ie connece 
tions beenuse he theught the business was not being aoge 
dusted honestly. The ¢vidence further shows that the 
defendant Wollak, "he & soung man about trenty years 

of age, living with bie parente in Chieaso ond wee vorking 
for the Grane Gompanyj; that he sew an advertieencnt in 

& Polish paper, inserted by Rosa for the Walon Commercial 
Corporation which atated they wanted to saploy some young 
een as clerke to work up into executive cositicns. Yollak 
testified thet be thenght he had © little time im the evene 
ings and wented te upke a Little money, so he went over and 
talked to President Koma; thet Keea asked him what he eould 
de and he replied that he cowid do a Little typerriting 
and general effice work; that Koan then geove him some 
typerriting te do as a test and told him thet he would 

let him Enew later whether he would be eaployed, but 

before Woliak left, Koss told him thet if be were exployed 
he vould heve to way some stock in the corporation; that 211 
employee vere required to oxn stock in the company; that 
Wollsk teld et thet he had nc money, but was buying « 
$56.00 liberty Sond 2t the Grane Gompany where he wee employed; 
that in s short time he would be able to pey for the bond 
and bring dt ing that Kowa gaid he woold rather have the 
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money, wit ifthe bond wae brought in he wou) d allow 

Wollak the serket value of it. ‘*ellsk further testified 
that he agked Kosa that selory he sight expeet, to which 
Kosa replied he eould not give him eny moneyz; that shortly 
afterwards *oliek returndéd ond brought the bond and waa 
allowed the gua ef $49.00 for 1% and wae civen a oertifle 
eate apparently showing some interest im the oo poration, 
the certifieste being for five shares of sicek at $16.00 
per ebare; that olisk was to get thestoak certificate 

when he paid for it by his work in addition to giving 

the bond; that a fee days after hia first interview, 

Wellak returneé ead wae put to vork ond tease ceresd te 

pay him €6.00 per week for work to be done in the evening 
between 6:25 ond 9:20 o'clock; thet sometime later his 

wages vere raised to $7.60 per week and loter he was receive 
ing $16.00 per week; thet he continuedte werk fer the concern 
for about 1b yeare and wntil the ewmwer of the year LOS; 
that in August of that year he firet saw plaintiffe at their 
home, having gene there with Rega end one of plaintiff's 
neignbers; that an attorney wae clse present; thet they 

were at plaintiffa! home about fifteen minutes; thet the 
neighbor introduced Zosa ag precident and the (defendant 

ae georetary ef the corporrztion to plaintiffag that deofende 
ant peid Little ettention te tiie, that Koen had = econrersae 
tion wits the plaintiff Lewis Sogowski end that the witness 
was sitting telking to some lody; that Foes spoke te the 
Plaintiff sabowt borrowing some money; that the parties 

then left plaintiffs’ home end « few dsys after the defendant 
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of imeinoss, at the requent of Keea, softer Koan had told 

him that olaintiffe had given him the woney. Tye witness 
furthe# denied that he hed exhibited pictures xt the Mile 
wreukee srenue fice to plaintiffs, tending to show that 

the eorporntion owned a great desk of property, Ke alse 
denied taking any pert in the conversation betreen Kosa 

and plaigtiffs in reference to the terrewing of the 92,500,900 
in question, 


The pleintiffe further effered evidenor to the 
effeot that after telking wit their neighbor, glewa, who 
told them that the sororation wae borrowing woney and 
psying 10 vereent for it they went to the Hilwaukee avee 
nae place of business en¢ disovssed the satter with Keen 
and the defentant, Paolaky end that at thet time fosa 
and the defentont exhibited to thes pictures shoring 
renl extete which they ateted belonged to the corcorae 
tion, srt further inforved then that the cornoratiog was 
sondnotingsa very crofiteble business and wae worth a great 
dtal of money over end sbvove its indebtedness. Plaintiffs 
offered other evidence tending to show thet on Joly 18, 
L971, the Attorney General of i1lincis filed an inforsatian 
im the e=ture of 2» Guo Karrente against Kosa, Sia wife 
and one Skiereki, in whic it was sLlleged thet these parties 
“purported to act 28 2 corcoration, Enown aa the "Union 
Commercial Gorporation’*; summons was served in that onse 
om the defenitent duly 19, 1921, and five days inter, July 
SG, 1O71, st seven @'clock in the evening in + werd in the 
County Hoscitel in Chiesge, & meeting of the bourd of 
directors wae held of the Union deanercial Gernoration, 
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The divecters et thet sneating were Foam and @kiereki ond 

at that aeeting the resignation of vrs, Koen, se director 
ecoretary ond treasurer of the corporation, was secepted and 
imaediately theresfter Charles 5. ollak was eleoted director, 
georetary snd treasurer in her plece (under whet authority 
the direciere could eleet Yollak » 4irecter is net show, 

oe under the law directors are tleeted by the mtockholdera), 
whether the defencant wee present at thie time ie neat clear, 
wut he afterwards signed the ainutes ef the meeting, an ite 
seoretary. It will be observed that thie meeting wee held 
four drys after Koen, his wife and (kiereki were served 

with sumeones in the Quo Warrente preceedings and there Le 

mo evidence that weliak knew anything about thie, Og the 
trie] it wee stipulated that Stanley Koes died Wevenber 27, 
1923. 


On Soveaber 3, 1921, a petition in bankruptey ras 
filed in the United Stetes Metrics Court im chiesgo ageinst 
*Stenley #. Eost ond Ver “. Kosa, ooepartnere, doing busi- 
ness a8 ‘mich Cemsereiel Corporstion® and the petition preyed 
inter alis for the appointaent of s receiver, On Secember 
8, 1921, judgment wae entered im the Quo "arrente preecedings 
to the effect thet there was newer any such corporation ae the 
Union Commercial Gorvoratica, fer the reason thet to of the 
three persons who filed the papers with the Secretary of State 
were aliens and under the lew « eervorstion esuld not be 
formed except by three or more citizens of the United ttates, 
Six doyer ister, on Gecember Oth, Foes and tis wife were 
adjudged bahbkrupt im she Federal Geurt. fhe evidence further 
shows that plaintiffs filed their claim forthe 92,000.00 in 
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the bankruptoy proceedings and that later were paid a 
dividend of 64 percent. ‘Thie was the first and final 
dividend. Fisintiffs offered certified copies of certain 
of theproceedings filed in the bankruptey procerdings, 
but upon objection they were exeluded, 


Plaintiffs contend thet the judgment is wrong 
and ghowld be rewersed beanusé they were entitled te 
sustain their onse under tie common law aa en action for 
fraud end deceit, and that they were sise entitled te « 
judgment by virtue of the provisions of section 1429 of 
the Gorooretion Aet, which section provides that "if any 
person or pervons being, ot pretending to be an officer 
er agent or board of directora of any oorporstion, or 
pretended corporation shell assume to exereise e@rooraée 
powers or use the name of such corperstion er pretended 
eorporation before it hes been sutcerised to de business, 
wunmier the laws of thie state, then they shal? be jointly 
and severally Linble for s11 debts and liebilitges made 
by them and contracted in the nase of auoh carpora tion 
er pretended Gorporation, ead suite at law shall be srege 
ated therefer by creditors individuslly,” 


fhe theory of ~laintiffie’ ong@,as alleged ia their 
geclarationg is that they had been defrauded out of their 
money through the freudulent representationa of Eose and the 
defentant Wellek, which ‘pepreamtetions they relied upon 
that the fraudulent representations were thet they were 
officers of the Unieg Osmmerci#l Gerporation, possessing 
Large assets gonsisting of Leth personal dad real sreperty, 
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Piaintiffs® evidence we think clearly showed that anoh 
representations were entirely witout foundation; thet 
the corporation wee cot legnlly orgenized snd that it hed 
aeette of Little value, that such real estate which was 
represented te plaiatiffe as belonging to the corporstion 
did not belong to it or te Kosa or bie vite, But we are 
aiso of the opinion thet it is equally clear, st lesst 
the jury were warranted in finding se they did, that 
Gherles &, Boeblek, the defen‘ant, did nething of any 
consequence to indice pinintiffs te oert with their meney, 
The evidence shown that he war & young ren PFithewt exrare 
lence, had no property, *te going to eagiool snd endeavoring 
to make a fer dollere in the evening, and tat he wae ene 
pleyed by Koen, but before being so exmleyed he told him 
he would have to subseribe for stock in the sorporstion, 
It is clear that Yebiak wee entirely dominated oy rosa 
and had Little oy nothing te fe with the anttey. Ye sre 
of the opinion thet, not enly did the evidence wxrrant 
the finding of the jury that Gollak did net help to induce 
plaintiffe to part with thelr aoney, mut thet be was slso 
awindled by oleintiffa out of » §50,00 Liberty dond and 
the work which he did, te think no verdict gould atand, 
based woon the silesations of the declaration, sxeept one 
in favor of the defentent. 


Bat pleintiff cempleing that the court erred in 
refusing to perait them to intreduece any evidence of cere 
tain proceedings and decuments in the vankruptey satter. 
if there was error in this ruling, pleintiffe were in ne 
way injured, bessuce they proved the mtter by the testimony 
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of the plaintiffs theyselves end other witnesses, Further 
complaint ie made to the giving ond refusal of instructions, 
but whet we have guid renders 14 unnecessary to discuss 
them here, since we are olearly of the opinion that ne 
recovery could be hed under the declarstion and oo the avie 
denee in this cas@ ainsi the defendent, 


The judgment ef the Gireuit dourt ef dock Gounty 
is «affirmed, 


SYP TRE D, 


THORSON, Pod. ABD PAYLOR, J. GON, 
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Opinion filed MarelO, 1926, 


MR. JULTION TAYLOR delivered the opinion of 


the wurt, 


On Anvil ®3, 1995, the pleintiff, Ghiexge Title 
& Trust Company, Mecoiver of Internstionel State Bank, 
filed » etatement of sleim and cognovit on « judgment note 
in the aumicins, dourt, and obteined judguent teeinet 
the defendant, ". BR. Sickinson, in the wum of $14,624.17. 
Qn Bay 3, 1923, the defeonient oade @ cxeotion, succerted by 
affidavit, seeking that the judgseat by confeaciog be vacated 
and set aeide, sna that he be given leeve to meke @ defenge, 
In the affidavit in support of that wotion, the defendant 
glaimed that the promiasory note on which judgment wae | 
entered was exequted by him without any gonsiderstion, and 
solely ao a matter of resommedation to the International 
State Seaky that it wee signed by hie end delivered te the 
President of the Internetional fate Hank for the wurpose 
of being negotiated for the benefit of thet Benky; thet it 
wes net d01a or negetisted, and "did net in sny form becom 


& liability of thie defm cant watil the failure of anid 




















» ; 
ir oa ‘ 
Wit serra Pe 
sapeorsng : 
‘poh Mica a = 


SOL Olea bors? setae fi 


5 





Aig of , 


to solmine oat Rerevileh FOTTAY wee RE Stat 





ten ~ 


oit# a.m \Phiealele oa .t9er os Limak a 
- gia oteds devetteoretal Ye govtaped stent, awe + 
otek Srenghe) a.m Livansoe bas stele, te Daniene & be ee 
Peminys cammybay bent adde hae aaernat | ‘ % Ae ke 7 

aM Es Nm, 239 ‘be eer ace ae streamate be s a” etaeteoten oo 
wi AeGeaiame cette & abaw Padias ta i ae al - 
bedaoay od goiaeetmes wel Fismaggarg we # aalt patios ata ce a 
 eBearattal 8 aan of aval savvy Oe Ray an auton fH ae 
tenbas eb wet } eines aes % aeeqene 2 me | eee ht 


Pome si ements ott oe ae teabensnooe » mates 4 ‘ ney 
pele ne benny fmm bas mld we ising 0 eon “a tel 4 ay vn 
dawcpeimg odd Ye% dost hae Nowak samo ad 
| R tedd plans dank te Etoned ode it b ba 
Sena eee ‘get at tite Rae? bas ataliagne to L108 
Sate wore wet auld Pashastad eta teg 









ale 


Internations] Ateate Bank, nor to the present ties" thet 

it never beemme the proverty of the Bank @exoont an agcemo- 
dation paper, executed by him, the defendant, for the sccom 
mvdation of the Internetions] state Genk. 


On the game day, on Order Ene entered thet the 
judgment be opened and Lesve be given to the defends t te 
apoear and make = defense; thet a trial of the osuse be had 
notwithetanding the judgnent; that the judgeent etand as 
security, end that tre affidavit filed with the sotion 
gtend es an effidevit of merits for the defendant. 


There wee @ tris] before the aourt, without 
a jury, und om Bay 10, 1924, the court found thet on the 
date of the entry of the jwignent, there mae due fron the 
defencant to the plaintiff the sum of $14,654.17, Judgment 
wae entered on that finding, ond that the judgment fermerly 
entered aginst the defen’mt by eonfeseion stand oonfirned 
as the judgment of the court. This x7 penl is from that 


At the trial, there wae first offerad in evidence 
om behalf of the plaintiff the note in question, It is ® 
note in the sum of 914,000, dated November 15, 1922, payeble 
ninety daye after date to the order of the Intemational 
State Sank, with interest ot 6% after date, until peid, 
signed by the defendent % fF, Diekineon and endorsed, 
*faternstional State Henk, %. Braslawsky." 


The evidence ee te whether the note was given 
for the aceommedation of the International State Bank 
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(hereinefter enlled the Benk), ond vritheut consideration, 
consists obiefly of the teatimony of the defenient himeelf, 
end Sraglewsky, the Freaident of the Bank, «ho testified 
for the piaintiff. 


& direct exanination Dickinson teetified that 
in 1922 he was & bond brokerg; that negotiations for asking 
the note in cuestion took plece betreen him end Braelarsky, 
President ef the Genk; thet Braslareky told him that a few 
anya prior to Hovember 15, 1925, the Bunk wee indebted to 
the @ontinentel and Commercial sank te the amount of £15,000 
or $14,000; that the Gontinentel end Gommercial Genk erote 
his thet if he would bring, hie Dickinson's note, the 
Continental and Gommereial Henk would dieeount it, thet 
that would wipe out the fienk'@ indebtedness to the Contin- 
ental and Gommereisl Benk; that he, the witness, socerd= 
ingly, wade out the note end, being @ direster of the Bank, 
geve the sote to keep the Benk from becoming bankrupt; that 
at thet time he owned ten shares of the Gank's eteck; that 
Ereslewsky told him that the Sank eae preered for soney end 
would take oare of the nete; that Sreaclawsky said, “he 
would teke onre of the paver, I need not bother about 1%;* 
that he, the witness, received nothing and was eromised 
nothing for the nete. Following the defentant as & vite 
ness, one Russow waa culled for the defencant, snd texati- 
fied that he wae an Assistent Geshier ef the Sank prior 
¢o its failure; that he wee not present at the time the 
note in question was executed, and did not know if any 


thing waa passed to the eredit of or paid to the defende — 
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ant at the time the note was executed, that he did net 
know of my of the ase¢te or property of the Bank being 
paid to the defenieant for the oonsiderstion of the note; 
that the plaintiff made » demand woon the detendent for 
peyaent of the note on Febremry 14, 1983. At the close 
ef their testimony, the defTencdent rested, 


fhe plaintiff thes in euppert of te judpguent 
introduced the textinony of Breslawsky, the President of 
the Henk. His teeticony, im aubetenoe, isa ag follows; 
fe first became gaonuainted with the cefencdent im Way, 
1922, when he had some negotiations eith him concerning 
geome bende, fhe defendent told hin thet he wae the agent 
for the College Coal & Haining Compeny (hereinefter ofled 
the Coal Gompany), te v¢1] 8950, 000 First Mortgsge Honés 
ef the Gosl GCommeny; and if the Henk would undertake to sell end 
beeome bis partner in the esle of thore bonds, the onl 
Compeny as willing to pay @ 20% conelesion, thet is, 
650,000 commission on the §750,06obond lesue, He told the 
defendsnt thet the fank had never done anything in regard 
te selling bonds; thet he ma not intereeted in the offer. 
Tre defendant case back the next day and seid that he had 
had thirty years experience se a bond broker, snd 311 he 
desired was to use the newe of the Bank in order to sel) 
the bonde; thet it wis very bard to ee11 bonds as an individ- 
ual, He, the witness, advised the defencant te consult with 
¥r. Boonen, a lawyer and, slao, a director of the Sank, snd 
if Reoman found the tends te be good, he, the withess, would 
have no objection, | Towards the end of gay, 192%, « written 
contract wae entered into betrern the Gomi Gompeny - 
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and the Benk, whereby the Bank undertook te sell the 
$286,005 of the Cosl Cogpany’s bonde, upon which the Beni 
wae to veceive 20% commission, The Bank hed Yr. Noonsn 
investignte the bends, The defendant gave the Hank & 
oopy of & etatement made by certain engineers in Chiasgo, 
whe had been went dewn to exewine the co#l properties. 
The Genk sold$1,0056 of the bonds and, finally, in Sotober, 
1982, gave up trying to sel] then, The Hank meanwhile, 
in Geteber, 19%5, hed been notified by the State auditer 
not to hendle the bonds, Following thet, the defen ‘ant, 
Roomen ané the vitnecs entered into an agreement to sell the 
bends. So express oontrect was entered into by them with 
the Gon] Gempeny. Apparently, the gemé contract that had 
been apde beteemn the Ger] Company aud the Bonk wae used, 
and ne new one made, fhe contract between the three, 

the witness, the defemiont and foonan, wan dated Getober 
1, 1922, signed by the three and provided thet an they 
had entered inte a contract with the Gonl Company to rel 
$260,006 of the bonce of that domeny, end they vere te 
pay the dos] Sompany $60,006 for each $100 of bends sold, 
it wae agreed by ond between the three parties that the 
profits on the sele ef the bonds were to be dietributed 
as follows: $7,600 of exch 160,06 of bonds sold, to go to 
the defendant; 6.00 te the witness; 93.00 te Hooman, ond 
$4.00 for expenses; that if the expenses turned out to be 
more then the ancunt emtinated, then his, the witness's 
ghares ond Noonen's were to be reduced provortionately. 


After that contract was mode, they atarted to 
s#1l bonds, sand went te some expense in meking sales, About 
that tie the defendant went te the office of the vitnes¢ 
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and told him that there wes » note of the Fresident of the 
Goel Gempeny for #5106,00, which wog due to the firmer owners 
of the coni ainer which hed to be paid; thet if it wee not 
paid, the forser ownere of the mines rould gauge trouble in 
the seliing of the bends. The Bank then paid the note. 
Yarious items of exeenee had been inowrre¢ by the Bank 

in order te bring about © s®ie of the bonda. at the mate 
set the Bank had printed 20,000 sireujare sand prospectuses, 
The totel expenses of sdvertising, of engineers vhe bad 

been vent to the minee to investigzte, »no for agente te 
eel] the bonds, end for clerks, wae sltegether about 87,000; 
that wee im addition to the #6100, “hich eae pekd out by the 
Bank. When asked hor much the Sank paid for sdvertising 
expenses, he anawered, “I personally didn't went the Sank 
shall pay sll these expenses, and for thet reason J peid 
these exrenses, The Aank neid these expenses end charged 

tO my sceount in the Bank. The Henk charged to sy seoount, 
whioh was net covered by me." The $7,000.00 and the $5100.00 
were eherged te bia sceount. Juat pricr te Setober 14,. 

he told the defenctant in the preeence of Yoonan, that he, the 
defendant, bed premised to seli the bonce and hed enid every 
day that he had sold the bends, an¢é thet in a few days he 
woulg heave the money. He told the defendant that the Bank 
«wae already at an expense of $11,000, and that those expenses 
must be covered at once, becnuse the State Auditor was dco 
mending it, «md beotume he and Reonen were loging sonfidenae 
im him, the defendoant, «nd thet he would like to get rid of 
the whole desl snd make some settlement. fhe three of them 
had & meeting, nnd *it was decided that ur. Didkiason is 
severing the tetel expenses of the intermationel Stete Benk;* 
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"Siil cover the tote] expenses made by the Internaticnal 
Beate liank up to Koveaber 15, 192°. It wee figured owt by 
Br. Koonmmn, 211 the expense which has been eade around 
$15,006, and for that Mr. [Mokinson is going to receive 
over 30% commiseion, which firet the bank was entitled to, 
and then we three were entitled toz* that he, the witness, 
end koomean were cGing te tarn over their interest in the 
$50,000 bonds under the opntract to Sickinson, ani *he was 
going to pay up this indebtednesa.* the defencant told 
hin, the witness, *I an going im a day or two to aell at 
least &55,000 of bonds, «nd we will heave cash money to 
cover this shortage at the Bonk.* "nen tr. Si ckineen 
agreed to cover the erpenge it was decided te teke ont 
frem the books the exptnge which bes made in connection 
vith these bonds, which snounted to abort $7,000,00 and 
which was cherged to ay (the witnesals§ sccount; slse 

Wr. Hoonan bad wede o new trust deed for these bends on 
whieh he was working fer four or five wonthse, sad be aleo 
demanded of Wr. Gickineson that he shell be paid 4,909.06 
for these sorvices,* hen asked, “Waet did Sickineson say to 
thet?*® the witness aneveredg *Ageinst Hr. Hoontn the Bank 
hag ah account of $4,000,00, which ir. Beonen is oving to 
the Bank, ond then it wee deoided thet Hr. Hoonman’s bill 
be paid by fr. Mekineon to thse Genk, ond for thet resson 
there was wiped out from the books of the Benk the $4,000 
segount of Gr. Boonen, snd 7,000 charged aegtinst me, 

it was about $11,136.35," then snked, ‘Yas there ever 
any document left by you in the Bank or vault showing the 
angunt?® he, the witness, ansrered, *Yea, in the vault of 
the enk wae put & slip as eaeh in the vault heaving my sige 
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aature." then asked "whet did Wr. Sickinson do then?" 

the witness enerered, "Mr. i4ocineon gave hie note to the 
Bank to atoure thie cash in the vault, of €14,00," The 
reason the seount wee £12,000 and not $11,156,535, wis 
because the slip im the wault sae aude on Noverber 2, und 
between that tine tnd fovenber 18, soonim figured out that 
there had been spent between 21860 om $1000 sore in cone 
neotion with the proseting of the bonde, the money which 
had been paid te the agents, 


When asked by the court why he, the vitness, 
teGk % note, and why Miekineon did net pey cash, the wite 
meas ansrered, “Seeruse I dewanded ensh. Yr, Mokingon 
wanted the Sank to .ive him « loan on thie note, but I 
yelused to give him s lomm, ond [ eid thet « losn by anye 
ene from the Bonk moat be sopreved by the directors. 
When caked by the eourt her he, the witmeas, onme to hke 
the note, he anseverad; "Firet, I took his note beornee 
he progieed to pay cagh, sand didm't. BPickineon said he wae 
going te pay cash on the enle of $65,000 of the banda; that 
they were already sold, and he woulda have the onsh in « 
day or ty." When asked by the court, "thy didm’t you weit 
tre or three days?*® the vitmese anerared, *Seonuge i wae 
tixed of waiting ond we wanted to heve sone seeurity and some 
showing thet he was willing to pay this expense.” The renson 
@ note was not taken for 116,000 or $17,006, covering the 
$7,000 sdvanced by the tienk, ond the Hooman $4,000 ond the 
S5L0G, wee becouse Loonen ond Dickinson decided that the 
€5100 could be demonded directly from the Coal company, 
though, a0 « antter of feet, the first note thst was made cut 
wee mide out for 817,000, and then destroyed, end another ende 
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out, the one im question, for $15,000; that wae done about 
November 2 or 3, 


Om Kovenber 16, the satter ets closed up, end 
nothing further done. The Henk at that time had some of 
the bonds, probably to the extent of $100,000. then asked 
if any bonds were turned over to Giokinson st the time the 
note wie sade, the witness answered, "Fifty Five Thousand; 
Riekingon always seid 950,500. Teo weeks after that tise, 
the Bank was closed. , December 3, 1922, s box was rented 
in the Security Trust & Deposit Gompany, in the name of 
the College Gea] @ Minins Company, by him, the witness, 
which was rented at the suggestion of Dickinson, because 
he hed gome documents of the Coal Scamany,. The box wae in 
beth nsmes, Dickinson told him that the box was necessary 
in order te deposit the trust deed, contract and seme other 
pRpers whick he would Like ft ehew to people in connection 
with the esle of the bonds. He, the witneas, vent to the 
box a¢versi times. Zt was about “ovember 15 when he turned 
over £50,000 or $50, 500 af the bonds. There wae still in 
the hands of the Bank something over $100,000 in the bonds, 
When agked how it haprened that he turned ever only part 
of the bende and if there was a complete settlexent, he 
answered, "Just beonune it wee agreed that ir. Kekineon 
wes going to receive the totel commission which the Bank 
wan to receivej- $50,000 Hr. 4ckinson ranted to have 
turned over to him, th equel the comaiesion, $50,060." 
Althoughthe bends all the tise were the property ef the 


Seal Company, be did nat know shy, when the note wee made out 
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te the Henk, 411 the bonds were not returned to the dee 
fendent. He denied thet at the tine the box in the seaqurity 
Trust & Benosit Company wae rented, om Becember 4, thet the 
bends were taken and depesited in thet box in the joint 
agoount of himself snd “okingon, and denied thet he took 
from the Bex certain of the bonds end sold them himself, 

The expense of $7,000 wom mde up of the following: #2,000 
for advertising, $2500 for printing end photographs ande ef 
the mines; £1500 to the encineers, $1,900 to agents and 
aaleguen. There were avout # dozen seleemen working for tre 
months; alee, there wns an expense of avout 1800.00 for 
etemps, end 2400.00 for clerke, On the books of the ferk 
it was cherged sgrinet hin. He wae4t to give out hie persons) 
check in the name of the Russiene-fsericnn Bureau, *The Bank 
paid out and charged ageineat the account of the Ruesiane 
American Bureau, and when the secount woe overdrawn 87,000, 
then I told wy. Gilokinson, I'm not going to pay any more.* 
The “uesianeaémeri can Buresa account eae overdrawn about 
$7,000. On fovesber 15, be, the witness, and Hooman told 
Bickineon, *that o11 the whole expenses of the fenk had te 
be paid by eash, and Wiokinevon promised, and snid in tre 

or three days he was going te #011 the bends.* They teld 
the defeniont that they were going to keep the note until 
he paid the eagh momey to the Bank. The note made out for 
$13,000 contained, in addition to the $4,000 md £7,009, 
eertain other items and expenses axounting approx mo tely 

to 62,0003 that Noonen made the atetewment of the iteus. Ne 
interest up te Keveuber 15 wae ingluded, 812,060 was just 
the even ascunt of money that had Been edvaneed, The £5160 
due to the previews owners of the Coal Company had been paid 
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by the Senk. The Benk was organized on Januery 1, 1971. 
Boonen wes 6 director of, snd alao attorney for the Bank. 
He did not tell the defen ‘ant thet he wanted the nete in 
Question discounted at tHé Gentinental 2nd Commercial Aank, 
ae at that tise the Sack did not owe the Uontinentel end 


Commercial Benk anything. 


When asked if enything wae suid to the defendant 
when the note wea given about giving credit, ond rhether 
eredit wee given by the Gank te onybedy, the witness ange 
wered, "It wan eush in the veult.® ‘hen seked whether the 
note wes siuply carried as « onash itea, he ansrered, * Be, 
thie note wae not carries inte the vaults. ‘Tria nete wae 
in my desk, snd te secure the elip in the vault of the 
cash aeemnt.* eonen's «ccount wae eredited on the becks 
of the Sank with $4,500, and his, the witness's, «ccount 
oredited with 77,0060, The defen amt told Sie on severel 
ecoasions that hic uptes were not usually segetieble; snd 
that be had no account im any bank, a&&xtRRxtineiaxguestion 
RREX RAAKX AL RX HOLX HOBXARFARA DHX ROX AK ARX KHHRA HRW EAL XANAX HmmeTe 
XBXRLX Kaxkx | 


One Elliott, the forner Frenident of the coal 
Company, testified that the sonde rere deted done 1, 19%7, 
and were worth one bundred cents on the doller; thet he met 
Mokinson in “ny, 1928; that he doesn't think the defenisat 
Beld any of the bonds after tevember 15, 1972, slLthough 
he, the defendant, hed bypotheented $2500 vorth of bonds 
with = firm on La falle S¢ereet, and $5,0°% with one Callahanj 
that Sieckinson, on Kovember 15, 1862, teld him that the bends 
were sold; told him thet he, the defendant, hed 950,600 in 
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tends; thet it eae stipulated nt « hesring before Kagter 
in Ghanoery Coyle thet i4ckineon had £59,560 of the bonds 
in hie posseesion, He further testified that the reputee 
tion of the defendsnt in Chieage for truth and veracity 
wae bed, 


From the Toregoing, bearing in sind that o 
juaguent by conTeraion had been mntcred and then 
opened up te give the defentent tn opoortunity te 
sske out a defense, and thet, therefore, the burden ef 
preaf, thet the nete wae one for cecommodation and 
withest gopsideration, rae wagon hig, it ie cor judg 
ment that the ef firmetive defense, testified to by the 
éefexndent, vas net mde cut, Evidently, frou whet the 
feoord Gisclessa, the trial judge 4i4 not believe the 
defencent's cleim that Braslaweky seked his te = ceomm= 
@ate the Henk with hie sate amd that it res civen only 
for thet parpese and elthext consideration. Considering 
then the argument sede tere by counsel for the defendent, 
the question arises srhether the evidence ac te wbat 
setuclly trensplired, as it is ebiefly related by Sraelawsky, 
atficmatively preves thet the note wis given as & matter of 
secomeodation ami ere without consideration. 


The evidence of Bragluweky is thet at the solicita- 
tion of the defeniont, & contrast ree mide beteeen the Conl 
Company ani the Benk to sell $250,000 of bonde for % com 
wiesion of 20%, and tht, having tried ond failed to ¢ell the 
bonde and teving been notified by the State Auditor to close 
the satter up, a contrect wae then m.4e8, which wae dated | 
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Getober 1, 1922, betwecn Araslawsky, Noonan and the defende 
ant, and then, that having failed of suerene, negotiations 
were entered into in the Intter part of Cotcber, ebich 
resulted in an egreenent which provided thet the defende 
snt should ageume hid settle whetever expenre the Bank 

had been put to in the uatter, which wae figured at about 
$13,000, and thet Braslawsky and Soonen wou'¢ give up their 
interecat under the contract of Getober 1, thus turning 
over to Miekinson the right te te full 30% commission; and 
thet, in addition they shovld turn ever to the defendant 
$50,000 of the bende. 


The evidence of Eragleweky is to the effeet that 
as the result of that agreement the defendant gove the 
notein q,estion to the fienk; ond further, that sea the 
defancant said he would a¢€]11 at Least 855,000 of bonds 
in a few days, Sragiaesky tock the note fertie Bank, and, 
te make @ record of the transaction, put a slip fer the 


sucunt of the note in the vault oe representing cash, 


The evidence of Braslaweky, more fully stated, 
ae to the final egreement, ie thet just prior to Getober 
15, he told the defendant in the presenee of Hoomen that he, 
the defenient, hed promised te #811 the bonds, and exid 
avery day that he hed seld the bonds, and that in ea few 
daye he would have the soney, thet the Sank ware alresdy 
at an expense of £11,000, and that those expenses aust be 
covered at once, because the State Auditor wes demanding 
it, &nd that es they were losing confidenes in him, Brase 
lawaky would like to get rid of the whole deal and make 
somerecttlenent; thet follewing that they met and it wae 
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agreed thet the defeniant should cover 21). the expenses of 
the Henk up to Hovember 15, 1952, whieh it wos figured out 
by Hoonen rise about $15,000; that as ® eonsideration for 
that ebligation OSickingson would rencive 20% commission, 
whieh at the outset the Bank would have been entitled to, 
and vhich under the subsequent agreswent the three of 
them would hawe been entitled to. That evidenes, we 

think sufficiently shows that the note in question wx6 not 
given as sccommedation and without consideration, but 

wae given wo that the defendant might cbtain the right 

to the full commissicn sad te the pogeeagion of o eortein 
pertion of the honds, either of which elements would be 
eutficlent in the wey of consideration te make the defende 
ant liable to the Bank. 


fo reiterste, se the evidence dhews thet wren the 
note wae given it wos agreed betreen Braslowaky, Noonan and 
the defendant that the Laster ehouli take 211 the commission, 
which formerly he had not heen entitled te, snd thet in cone 
sideration therefor he shoud pay the expenses, vtich amounte 
ed aprroximtely to #13,000, and whieh just prior te that 
tine all three of the: may heve been jointly liable for, 
it follows that there wes & good consideration for the note, 
As to the cleia of the defendant thet Sreeslawsky wanted the 
note to turn over to the Gontinentel snd Gomeroial, that 
ig anewered by Sraslawsky who testified that the Bank was not 
indebted to the Continentel ond Commereisl Senk end further 
that the defenient bed neo bank aceount enc eald thet his notes 


were not umeelly negotiable, 
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It is urged that the £50,000 of bonds that rere 
turned over to the defendant were received Long after the 
note wee signed, and dic not constitute in any way any 
eonsid=-retion for the defencaat's sete. Sraglewaky testiqe 
fied thet the defendant rented the 250,000 in bends turned 
over to him, ac they ecusled the snocunt of the commission. 
it ia true tant the evidenee is sorerhet confusing on that 
subject, but it doss shew that the bonds were turned over, 
and the testimony of Srasleweky sugvesta thet they were 
turned over becuuse the defendient had atated that they 
were already ¢old, and thet, therefore, *he would have the 
eash in a asy or tro,* the evidence on that gubject tends 
$o supper’ the oleim ef the plsintiff that the sete ws 
net given se accommodation and without consideration, but 
that there wae a definoite ecngideration for it; end, on the 
other hand, it e-rtiinly does not tend to help in any #sy, 
the oleim, which the defenient was bound’ to suroort by 
sufficient evidences, thet the nete wae given as 2 wetter of 


acctemsodation end withoe$ consideration, 


Some gontention is made for the defendant that the 
@videnae fcile te gow thet the setusl eonsideration aacunt+d 
to $13,000; thet the evidence of Braslawsky as to the differe 
enee between $11,176.35, being psrt of the expenees of the 
Benk, ond $13,000, the emount of the note, wae not clearly 
shorn. ith that we oumnet agree, we think it was soaply 
shown by the testimony thet the acount of the nete mie aade 
up of 87,600, general expenses of t>e Bank; $4,000 of Roomen's 
nescunt, oni a certain aeoount, which eas evidently estimete4 
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@@ an epproximmtion at the tise the note wee mede ond wae 
subsequently found te be the anount which made up the 
difference, that is, $3,900.00, 


It is vrged fer the defendant thet the note 
Was never delivered to the Benk and te, therefore, woid,. 
The note itself ees satis ont to the "International State 
Bank® se peyee. It ia admitted by the defendant thet 
it was deliveres by him to the Bank, although, he slaing 
it was only as en eccomodation, That being true, even 
though Braslawaky did testify that he bad possession of it, as 
he wee the preeident of the Bank end testified it was the 
Bank 's property, the only reesonsable inference is that 
there waa @ sufficient delivery, Further, the defense 
aet up in the affidcevit of aeritea deec uct in any way 
dispute delivery, out, on the other head, setuslly admite 
it. 


it my, alee, be said, sorsever, apart from the 
evidenes of notuel sonsiderstion that even if Mckineson's 
version of the traneeoction wes endis:uted, his defense 
would be unevailing, because it scvears from bis o-n teati- 
wony that he executed the note in question to keep the 
tank frox becoming bankrurt und thot he gave the note, 
aecording to hia orn testiaony, fer the pursese of otking 
an appesrence of assets in the Hank. In thease elrcums tances, 
4t is the lae that although the Hank might not bse able to aaine 
tain a suit wpeom the nete, yet the Seoriver, representing 
the crediters, could de so. Golden ¥. Cervenka, 278 111. 
409. In that ease the court seid (p. 437): 
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*ghere notes or other securities have been 
executed te = bank for the purpose of making 
en ap 4ayence of aesets, sa S58 to deceive the 
exeminer an?’ enadle the bank to sontinue dure 
ineas, «ithough the clroumatances may have been 
suoh that the benk iteelf could not have collected 
the securities, if has been held that the reeciver, 
representing the oreditors, cold seintain the 
action, snd the mokera vere estooped, upon the 
ee ef the benk, te allege want of considere 
ation. 


Goneiderving all that the record discloses, +e 
feel bound to conclude thet if fails to shew that the note 
wae given as an secomuedation to the Iank, or withoat 


considerstion. 


Finding no errer in the record, the judgaent 
ie s2ifirssd, 


& PF TRAE G. 


THOMSON, Fd. AND O' GCEKOR, J, coNctR, 
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126 - 30584 vA 
PEOPLE, ex Rel MARTAN G2KLARSKI, é 
Appellee, ys 
| A) Arran FROM 
vo Va SUPERIOR COURT, 
. f COOK COUNTY. 


WILLIAM E. DEVER, EP AL, # 7 
| apvetients, 2 AY i i I.A. 6 Q 
Opinion filed March 10, 1926, 


CO 


BR, JUSTIQE TAYLOR delivered the opinion of the 


court. 


On February 7, 1985, the relator, Maryan Ssklareki, 
filed, in the Superior Court, « petition fer s writ of man- 
dame aecinet the drfendata, “ity of Chisago, Willism =, 
Dever, Thomee P, Keane, Al. F. Gorman smd Yorgen 4&4 dellins, 
fer the purpese of compelling the respondents to issue & 

Gilase "4s" retail beverage dealer's license, wader Article 

Vil of Chapter 67 of the Ghicsgo Bymnicipsai cede of 1922, fhe 
respondents demurred to the petition and, upon the demurrer bee 
ing overruled, the evert granted a erit of sandsaus, as prayed 
in the petition, This srpesl ia from thet judgment. 


it is eLleged in tre petition egubstentielly aa 
follows; That sections 3464 to 3469, beth inclusive, of the 
Ghieage Hunicips] Goede of 1922, are aa follows: 






the purp Be of f s 

Ppa fealer* shall be hela a tas ude any person, 
firm or corporation selling, off«ring for sale, or 
keeping "it the intention of selling at retsil, 
either in bettlees or other contemers, for consutp- 
tion on the premises, any malted, ceresl or vinous 
ene Beversces an defined by lew, or 
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any aoft drinks, carbonated beverages, fruit 
juices, waters, ailk, butterailk, chocolate, 
tea, bouillen er other bevern ges, 


"3465, Lic REE, required; Ko person, firm 
er corporation ehell engsge in the business of 


® reteil bevernge desler without firet having 
obtained @ license for eseh stand, place, room 
Or inclesure, or for eech suite of rooms or 
inelogures which are in direct connection or 
commniention or contiguowea to each other, 





purpose of toig article retail bev 
are dlaseified, ond the license fees for each elaas 
ere fixed as fellows; 


"ese *A*s Thie sloss ahall include ree 
tail beverage dealers bundling any and «11 ef the 
beverages enumerated in Seetion 1464, ineluding 
malted, cereal or vincus nom-intoxiceting bever=- 
ages as defined by law, the annual license fee 
for thia shell be one hundred dollars. 


“Hesse "Bs; Tris clees shell include ree 
tail beverages dealere selling the beverages 
enumerated in Geetion 3464, but not ineluding 
malted, cereal or vinous non-inteoxicat bevere 
ages ae defined by lew, The emnual fee for 
thie sless ehell be five doliars; previded, hor 
ever, that where such licensee hes seating accom 
nedations for sere than ten persons he shall pay, 
in sddition thereto, fifty cents for exch ohsir, 
and if esid licensee ehell heve seating sccomno~ 
daticns for more than ninety people he abeil pay 
@ maxiowm license fee of fifty dollars; snd pree 
vided, further, thet sents provided in licensed 
billiurd rooms solely for the secommedstions of the 
players or of the epectstors during pley shell 
not he included in the computation of seatin 
Recommeda tions in the deteruination of the license 
fee for the sole of beverages enusersted in *ec- 
tion 3464, not including melted, cereal or vinous 
non-intoxionting beverage aa defined by lar, 


"Tn onse an ice creas parler or coffee house 
or ordinary bs conducted, cpernted or carried on 
in the sane establichment in which the business 
mentioned ae either Glass *A* or Tlase *B in 
thie article is cise cenducted, operated, monaged 
or carried on, the o»ener or proprietor the reef 
shell be required to take out only one license, 
and thet licensee shall be thet which requires the 
peyments of the higheat License fes under say one 
ef the three license ordinences, 


*ALl lieenses ie«ued unier the crovisions 
of this erticle chal expire on December Slat 
feliewing the date of issuance, 
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Sopliontionespecial rec Si enenkes 
Any person, Tirm or corporation engaged in the 
business of & retail beverage desler ae defined 
in this article shell make application in write 
ing for a licensee se te do which shall conform 
to the general requiresente of this ordinsage 
Frélating to applicetions for licenses, Such 
applications shell alee atate the length of tine 
thet geid aeplicent, if an individuel, has ree 
aided in the city, his place of previous exploy- 
ment, whether asrried or single, whether he bas 
ever been convicted of « felony or aisd@umanor, 
and vhether he hag been eupzened to court in « 
eriminal proceading, shich statement shall be 
——. and aworn by the applicant sad filed 
with the City Gellector as a permanent record, 
The City Colleotor shall forward the applicae 
tion te the Superintendent of Police for ine 
vestigetion, The investigntion of «11 spviiene 
tiong for licenses under the crovisions of this 
article shell be conducted unicr the eupervis- 
ion of the Gnptain of the Police Sistriet in 
which the applicamt ehell reside, and eben auch 
investipgetion ie comeleted the spplieation shail 
be forearded by the Gopteain to the of fies of the 
Superintendent of Police, whe, if auch investiq- 
gation proves eaticfactery, gholl endorse his 
recommendation thereon and forward the same te 
the “(ty Collector. No license shell be iseued 
to ony pereon under the previsicns ef thie arti- 
ele «ho has been convicted of « felony. 


bak: Suapensionerevyeention;s Any individuel, 
licensee or corporation who shuli permit a viela= 
tion of the city ordinance within osid Licensed 
esteblishwent ¢hall for the firet violation have 
hie license suspended by the Hayor for = period 
of thirty days, for the second violation for « 
period of sixty deys, end ween the third violne 
tion eaid license anel] be reveked by the Mayor 
and the License of seid ap clicent shell snot again 
be reatored; proviced, horrver, that the Nsyor 
gheli heve the right, in hie diseretion, to re- 
yoke sxic License upon the firet or second viels<- 
tion. 
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AGE malty: Any pereon, firm or corporation 

ve y the previeions ef thie article shall 
be fined net lese than trenty five dollars, nor wore 
then two hundred dollars for each offense, and every 
day thet a vicletion ef thie article ahsll continue 
shail constitute a separate and dietinet effense.* 





That on January 1°, 1925, the relator ude applicse 
tion for a Glas *4° retail beverage dealer's license pereuant 
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to enid ordinance; that seid spplicetion for said license 
was refused end no license eee issued te hia te operate 
gnid tmeiness of s retail beverage desler at No. 4800 South 
Linedlin street, in the City of Chicsge, as recuested by 
him in his application; that he hes complied with 211 the 
requirements of the ordinance regulating arclicgations fer 
& license to conduct a Tises *a* reteil beverece business, 
and is qualified to make such apelisetion, sad te receive 
such a license; that he hae rexided in the City ef Ghicage 
for fourteen years, and is » warried man, residing with 
his femily at 4800 South Lincoln atreet, and hae never 
been convicted of = felony or misdemeanor; that if the 
license «hich ia scught te be obteined by him ie granted, 
it will not be used et any tice or in any wey to violate 
the laws of the Sen te @f {llinois, or the eity ordinsuces 
of Ghienge; that he haa not Violated, ser persitted the 
Violation ef any of the ordinaness of the city ef Chicago; 
thet being & person of good meral churacter, the refusal 
to recommend the issusnce of @ Gleae “A* retail beverage 
dealer's iicense to him, snd the refusel to issue to him 
® license, wes illegal «and disoriminatery on the part of 
the respondents; thet it ves the duty of the respondents 
to recomend and te issue a Cleas *A* retail beverage 
denier’ License to eller him to operate ase a reteil bevere 
age desler at 46806 Geuth Lincolm street, Ghicego, but the 
respondents have refused snd still refuse to recomend 


the insuenece of, or to isaue such a lieense, 


Yount be has demanded of the responéenta that a 
Ligense be iseued to hin to operate as » Gilneas *A* retail 
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beverage dealer, ond has tendered the arnual license fre 
of $106.00, end is ready, able «nd willing to pay said 
licens fee if the license is iseved to hin, 


That the petitioner prays for « writ of aendesus 
direeted to the reependentsa, desending them forthwith toe 
approve the application and remomnaended the issuance of 
esid license, uni to forthwith issue the license to him, 
nuthoriging him to open, conduct, mintrzin and operste 
® retail beverag® dealer's businese at 4800 South Lincoln 
etreet, im the city of Chicago, upon his paysent of the 


fee therefor, ae provided in the ordinanee, 


Ho brieZ hae been filed on behalf of the pnetie 
tioner. in the brief fer the respondents it is contended 
that the petitioner is insufficient in thet it doce net 
recite sufficient facts te mke out s cause of action, 
fmphasis scene to be put upon the feet thet the petition 
deen not recite verbetim the apbliestion for the License, 


It will be observed that the cetition reeites 
sufficient facts to notify the respondents of the exact 
nature of the petitioner's Siaim. It sete up that the 
petitioner is of good moral oheracter; that he is the 
omer of the premises in question; the verbiage of te ordinance 
in question; the date of the applicetion for the Claas *a* 
lieense; that he made epplication pursueat to the ordinance; 
that hie applicstion fer the license was refused and no 
Lioense issued to him; that he has complied with ail the 
requirements of the ordinance; that he is qualified te 
make the application snd reesive the lieense; thet he © 
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haz resided in Chicago fourteen years, 2nd is a warried ann, 
residing with hie family at 4860 South Lincoln street, and 

hae never been convicted of a felony or misdemeanor; that 

he demanded the lisense ani tendered the annwal licenee 

fee of $100.60, bot the license hes been refused. tron 
degurrer, we think that is sufficient, if ia not necersery 

to recite in deteil all the evidence which might be necesesry 
te wake out & case where thereis an issue ant trial, Pre 
lixity of pleeding is te be depreested, If the defeadante 

had any defense to the petition, that wes easily sveilable 

by anerer or other appropriate pleading. It stated a 

eeuse Of action, nd as & mmtter of common sense, we are 

bound to held that the petition did fully ana sufficiently 

inform the reapondente of the eleaim of the petitioner, 

S'brien v. Frazier, **8 Ill. app.118; People, ex rel ounderdele 
« Sity of chicere, Gen, Ho. 30139, Counsel for the rege 
pondemhs have cited the following cases; People ex rel Younger, 

v. Gity of chiorge, 280 111. 560; People v. Hrenteno, 259 2il. 
359; People v. Qity of Streeter, 258 111. 273; gerseh v. city 

250 Ill. S61; People v. Busse, 248 21. 11; Moon ¥. 

The gnyor, 214 111. 40; Swift v. Krein, 163 Il, 269; People, 


S*_ ye) Hickland vw. gity of Ghicare, 195 111, Arr. 48, bot we 
do not find thet any of them sustaina the claim made. In 





mo case thet we know of hae such «2 petition ae the one here in 
queation been held to be inmeuffieclent merely ucon demurrer, 
The judgment, therefore, will be «ffiraed, 
AEF TEER De 
THOMSOR, PJ. 20 O'COMNGR, J, OOXCHR, 
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Opinion filed March 10, 1926, 


HA. JUSTIC™ TAYLOR delivered the opinion of 


the Girt, 


Thie ie sn appeal from a judgment recovered 
by the plaintiff, J. fT. Melonnell, seeinest the defendant, 
Claude W. Yorris, in a suit in the Superior Court, in the 
seus of #108.66, 


There wae a trial before the court, without « 
jury. The evidence consisted of the testisany of the 
pleintiff and the defencant, and tro exhibita. 


the teatimony of the wlaintiff is subetantia Dy 
as foliowsi- He was a esnleeman for the United States 
Rubber company, and beving been notified by that company 
that it would be necessary for bim te move from Indianse 
polis to Ghieage, he brought his family here, and in ange 
wer to an advertiaenent, wernt, on Ssturdey, August 6, to 
the office of the defandant to see about renting the 
lower apartaent of a twoeflat building kmown a8 6430 North 
Rockwell Street. On thet occasion he paid the defendent 
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#106.66 for the rent of the spartnent from August 20 to 
Ostober 1, 1921, end received a receipt which is ae 
follows: ‘“Aug.@, 1971. Reeeived of J, F. MeSonnell 
$106.66 ac rent for 6530 Wi, Rockwell at., 1 Apt.@ $80.00 
per month; lease fron Aug. 30, 1921, to Sept. 30, 1922 
te be exeouted before Ang. 26, 1221, on form #10." He 
tolé the defendant nt that tine that he wes leaving the 
City thet day to arrange for the erating snd ahinping 
of his furniture toe Ghicsago, and would return the follow 
ang week, after he had established hie family at a summer 
place, He came back on August 12, and telephoned to 
the defenat und told hia thet he was ready to sign the 
lease. fhe deven‘ant told him that through some sieundere 
standing the lecse was net resdy, but that Lt would be all 
Tight for him to sign it when he eame inte Chieagp to 
take peas@esion of the epartaent,. He, the witness, ssid 
to the defend:nt, "Yow, I aux making spplication fer Lishte, 
gee and telephone, are you positively sure it ie #11 right 
for me to go ehead?® «né the defendant endwered, *You go 
Fightahead,* There was wome further talk over the telee 
phone andi the defenixt said thet he, the witness, omld sign 
the lease when he came te Ghicego agein, The witness then 
told the defencent that he would be in Chicace on the 20th, 
He came back te Chicege on August 23, snd had hia fursiture, 
which was orated and packed in « boxeosr, transferred to the 
Rogers Purk @tation, #8¢e then went to theeffice of the dco 
fendant and eeked for the key te the apartment, ond the 
defendant told him that it was open, He went cut to the 
apartment and leoked around, but eegld not get in, so he 
went Steck to the office end seid to the defendant, * That 
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place isn't ready.* Whereupon the defendent anid, "Are 
you any better then anybody eleet* to which he, the rite 
ness, Snevered, "Ho, I'm not." "Well, whet are you going 
te ado sbout thie thing?* ‘The cefeniont reeponded, "You 
get away from here, 1 don't want te be bothered with you," 
He, the witness, then celled up the office ef the conpany 
that he worked for, and asked a Wr. Gunkle what he should 
do, md he wee advised to get in touch with their attorney. 
He then went to the defenisnt sytin and asid, "that about 
thia lesse of mine?* ond the defencdont anid, *You get the 
h_ out of here, yor will get nothing frou me.* wheree 
upon the witness walked owt of the office. He never got 
peosseseion of the premises, ner 2 lease, nor did he get 
back the $106.66 which he bad paid, After looking around 
for thtee days, during whieh time hie fewily lived at 

a hotel, he seved into sn «partment, on Irving Park Boule= 
vard, He fas asked on crose-exemination sa to the eondie 
tion ef the premises on Auguet 25, und he stated thet there 
were ne ¢leotrie Light fixtures, ond no gue renge inz no 
eleetric lead wires leading in frow the alley to the epartment 
that there was econsidersble sawduat und paper thet same off 
the molding emi fixtures, littered about the fleer, The 
rental that he was t pay wen $86.90 2 month, fhe rental 
he paid for the apartment on Irving Park Boulevard was 
£90.00 e wonth, He told the defenisnt while negotiating 
with him that the proximity to a Ostholic achool was the 
reagen he wished te rent the place, 


The evidange ef the defendent is substantially ae 
felicwai- in August, 192] he wie engaged in the business of 
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building and subdividing, On August 6, 1321, et his branch 
office, 2600 Devon avenue, Chiengo, the plaintiff exlled snd 
applied for an spartaent in the 6500 block on North Rookwell 
street. He took the pinintiff's appliestion for a jease, 
aud grve hin @ receipt dated August 6, 1971, for rent from 
August 20, 1921 te September 3O, 1981. he plaintiff told 
him he wae going to Indienspolie to move hie furniture te 
Chiesge, snd would move in on Auguet 20, He asked him, the 
witness, to order electricity, gue end telerhone, and the 
witness teld the plaintiff that he could not do thet, as he, 
the plaintiff would heve to «tke application direct. Somee 
time after that, the rleintiff exiled up the offices of the 
defencent, but the plaintiff did not say angthing sbovt 
wanting © leage signed ot that tine, ag far ae he, the witness, 
could reecolleet, fhe next time ke saw the plaintiff wee on 
August 33, at the witness's offier, Cm that occasion he, 
the witness, presented the plaintiff vith a lease which wae 
already prepared for him, the pleintiff, te sign, the 
plaintiff said, *I won't sign the lease, I want ay money 
beek, This is way out here on a prairie, no transportation, 
no geheols, I *ant oy money back.*® He did not say anything 
about the condition of the premises #4 thet tise, The oree 
sises at thet time were not littered um, they were in spick 
end pen eondition, ready for a tenant's ocoupeancy, Shen 
the plaantiff sania te wiehed his aconey back as the property 
wags not whet he wented, be, the defendent, teld hina thet 
they could set refund it; that they entered inte the cone 
treet in good faith and stood ready te deliver the premises 
te him uoon bis signature to the lesse, Although he, the 
defentant, endeavored, by advertising and in the usuel way 
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te rent the epertment, he eos not able te do so until the 
following April, As to the Lease that was introduced in 
evidense on behalf of the defendant, and which wae Form 
Ho. 7, *ithough the recelot of August 6, 19°51 crevided 
for a lease on Form Ho. 10, the defencent testified that 
the one introduced in evidence wea the one thet eas sub- 
mitted te the slaintiff, He denied thet the plaintiff, 
on August 22, seid enything sbout the condition of the 
premises, but stated thet one of the reegons why he could 
not teke the plece was begzuse it woe out on theprairie, not 
close to transportation, nor to echoole; that be seid he 
wented his money beck, fhe building in question wes four 


blocke from etrest oar treneportation, 


fhe only point wade in the vrief for the defewiont 
is thet the judgvent is wenifestly ageinet the reigat of 
the evidenes. As stated in defendant's brief, *the plaintiff 
gad defendant etood tlenme end in wholly eenflicting positions 
in their testieony.® Gbvicuely, therefore, the chief matter 
involved is one of oredibility, if the triel judge believed 
the plaintiff, end his evidence wes so stated by counsel for 
the defend=nt "that the defenisnt refused him « lease and 
ebased him out of hie office," end *when he tried to get in 
the building the place exe full ef litter and wee locked, and 
@8 comploining sbeut it te the defentent, he wean told te get 
out," that wee sufticient to justify the judgment. fhe pleine 
tiff paid 2106.66 om August 6, end the receipt which the deo 
fentant gave him provided for the execution of the Lease bee 
fore August 36, on Form 166 _ mat, ef course, is edeitted, 
fhe controversy begins with the telephone conversation that 
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ia sursosed to bave taken place on Auguet 12, From that 
on, the evidenee ef the one is diametrically opresed to 
that of the other, The testimony of the plaintiff that 

on August 3%, when he asked thout the lense, the defendant, 
practically, end with obseene langunges, drove him eff the 
presiges, if believed, in ond of itself, exe sufficient 

to justify the judgnent. 


In the view we take of the case, besring in wind 
that the single aubject of eredibility was one of vitel 
importence, and thet the evidence, an we have said, is practiqe 
eally tholly cenflicting, ond considering the testimony of 
the claintiff, and thet, evidently he wes believed by the 
trisl judge, it would be altogether wareesonable for us to 
hold that there wes not eufficient evidence te support 
the judguent, or thet the judgeent was menifestly seninet 
the weight of the evidence. 


fhe judguent, therefore, will be affirmed. 


. AYFIRRED. 


THOMBOR, Pod. ABD O'CONNOR, J. GONGUR, 
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MP, JUOTIOS TAYLOR delivered the opinion of 
the court, 

On gume 26, 1925, the plaintiff, franklin Leon 
Felty, brought suit im the Kunicipal Court agcinet the 
defendsat, Hartford secifent and Indemity Comnany on a 
polisy ef burgisry insurence for en alleged lose of 
property of the value af 9806.05, fhere #28 a trial 
before the court, witheut « jury, ond a judement in fovor 
of the plaintiff in the eum of $527.93. This appeal ia 
from thet judyseent, 

In the etstement of claim it wes alleged that 
on Sestember 2a, i844, the defendant issued to the 
Pisintiff « policy insuring hix sgainet all loss by reb- 
bery scourring at any time during the hours bete@en F 1.8 
amd 12 o'eleck widnicht, of property from within the 
Prewises or store of the plaintify «t S342 Lewrenae 
aVemue, Ghieage, while the premises were regulorly open 
for buginess, It was further alleged that on Cotober 
46, 1924, within the tise and at the place covered by 
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the poliay, he, the plaintiff, wea by robbery deprived 
of and esused to lose goney, jewelry, goods, wares ond 


merchandise, as follows: 
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It was further alleged that the pisintiff had pere 
formed and garried out all of the conditione provided 
fer by the policy, and bed furnishet oresf of less, but 
that the defendent, though often recuested, hod yotusee 
to pey the above mentioned asount. 

On April @, 1925, the plaintiff filed an affi- 
éavit of merits, and on Kay 26, 1805, an amended af‘ idavit 
of merits, It wae admitted therein that a poliey of inaur- 
ange wae iseued, but denied thet the plaintiff waa by 
robbery deprived of the sroperty mentioned in the etate~ 
went of eclaiz, Further, it “ss alleged that the ois intirf 
had failed and neglseeted te keep such books and secounts 
ag “ould enabhe the defendant te ageurately determine 
amy lose the pleintiff might suptein in vielstion of 
prevision "{f}* se cet forth in the policy. fhe defendant 
denied that the diamond ring mentioned in the atatement 
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wile 
of claim «as covered by the policy, and denied that 
the plaintiff wae damaged in any sum, 

The evidence shoved that the plaintiff opened up 
a jewelxy store at 26428 Lawrence Avenue, Chicago, some tine 
in duly, 1924, and on Saptember 22, 1924, teok out a 
poliey of Burglary incuranea in the defendant compony; 
thet on October 18, 1924, about 9:5) >, «., while the 
Pisintiff and ur, Brooke, she had married the plaintiff's 
niess, vere in the etere, twe sen entered, and “ith guna 
held ther we and renesoked the place, taking with them 
SeFrtain property, for the iese eof whieh the nisintiff 
brought thie evit; that ae s part ef the property, they 
teok a diswond ring off one of the fingers af the plaintiff, 

The evidenes of the plaintiff 4a te the ¢ffeot 
that he sede out @ preof of lesr and that it stated 
aecurately the items whieh sare teken «6 the result of the 
burglary; thet the ineuranes in cuestiosn vax aolioited by 
one Green, and when the polisy eas presented, he, the 
witness, say that it previded that an antive book sesount 
should be kept, but he told Green thet it #19 impesvible 
for them to de so at thet tine, oa they had just opened 
the business; that Green o:id, "You get yveur Silie;* 
thet he, the witness, told Grevn that he had ledgers; 
that Greom eeid, “If I kept my bille ond everything on Tile 
it #28 just as good,* 

a& the trial, the question ergge a» te what 
itess of werethandice and money the defendant wae lisble 
fer under ites policy, The @laism of the pliainti7f wns 
fer the lows of eateher and weteh eases of the value of 
9177.93, of a diamond ring of the value of $350.00, ond 
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of $378.10 oneh, The trial juice ciesilowed the cush 

item and entered judwment for the velee of the watches 

and wateh @usee, and the dinmond ring, According to 

the brief of eceunsel for the claintiff, no claim is 

here made for the item of §478,10 eseh, ‘Thet leaves 

fer contideration the *atehes and «atch oxeee, and the 
diamond ring, 

The insurance polley contained the following, 
*Tye Gompang #ehall not be Ligbhle for any ioss: (f) unless 
docks and accounte ore kept by the sesured and the lege - 
Gan be accurate iy determined therefrom by the Geamuny," 

It ie urged for the defendant thet the less could not be 
ageurately determined by the Gomrany from the books cad 
aeagunte that vere actually kept. 
| The chief evidened ae to the books and saecountes 
that tere kept ie that of furgess, s practicing oublie 
“eebeatnk, ho war @aployed by the defendant on December 
1, 1924, to examine the books and accounta of the slaintiff, 
There is no dispute but that the beoke #hich he examined 
were ail theses whieh sere possessed By the plaintiff, and 
im shieh he undertock to keep some record of hie bueinesa, 
Burgtes made an examination, and then reported «e of 
Pecember 1, 1924, Im teat raport he states thet he Z 
gxamined (1) General and Wisgelisneoue Ledger, (2) vateh 
Repsir Beok, (5) Optical Prevseription tesk, (4) Passe 
Books and Ganeslied Hank Cheeks, end (5) Yendorst 
Yougbere, fhe fetoh Repair Book contuined the name and 
address of tha oener, the sheck number, the date srowised, 
the sovecent and sovement sueber, the Case amd Gate nether, 
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-k 
by whom repaired, amount charged and repairs done, It 
aid not show the tice when the watohes vere tuken out, 
Soneerning that account, burgese reported that «s the 
Pleintify was claiming 9 less on merehondise in ratohes 
and vateh gases only, he took ourtiecular pains to ascer~ 
tain securately the value of euch werchendies uneccounted 
for om Getober 19, 18284, furgese’ report states the 


agepant of that merehaundies as foilowss 


Purchases august 1, 1924 te Oeteber 16,1924 1, 269.% 
laventory Ooteber 19, 1924,. . 1. + «se eo 1, 294,84 
Yo be aecounted for Seteber 19,1924 .. 294,48 


Sales suguat 1,1944,to Sotober 16,1924, £134.80 
lees Dlement of Profit therein c8.9% .. 37,97 98,5 
Unaetcounted for Getober 19,1944 .... 2 eee 
Burges® stated in hia rerert that slthough 
no proof ena poesible that the recorded sales gan- 
stituted 211 the salee wade, yet, he wan "ef the 
belief thst the value se expreesed in the above 
@etereination fe aa nearly securate az ean be sstab- 
liched,* 
Gessidering the way in which the watoh resort 
book wage kept, snd the other svidense perteining te it, 
we agree with the trial judge thet the evidence suffi- 
eientiy sheesd that beoke and secounta vers kept in 
fegard to the vetehes and vateh ¢ases so that the losa, 
as to them, by veseon of the robbery could be eufficiently 
eecurately determined by the defendant iteelf te justify 
allowance for that item in the wum of $177.95, 
Ae te the diamond ring, the plaintiff teetified 
thst at the time of the rebbory he hed no record of it in 
any of his Booke, When asked if he had any record of the 
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Ying im his beoks, he anwrrred, “It wae not ot thet time,” 
fie further testified that 14 ene not in the beek whieh the 
ageguntant deserived ca the General end Kiecalisnsous 
Ledger, nor in the <ateh \epudir Book, but that there #nas8 
am entry of it in s wemerendum beok, ef o14 etock, which 
fas wade ip 1918 or 16019, five years before the robbery, and 
that that book wns fm the vault. hem asked if the baok 
of aeoount which wae eniled by the accountant « Generel 
and Kisesllencous Ledger showed the ring, he saoveresd, 
"go. it showe 18 now but 444 act at thet tine, 8e cut 
the ting in aftervards ~hen *e cowrleted the invoice.” The 
witness Drosks teetified thet the rebbars, on the picht in 
gueation, took the ring off mf gisintiff's finger; that he 
had a@¢om the Ting tg the winder and the show @ense for oul, 
One Bre, Ghneer testified that che had eeen u green gold 
fing sith « wnite mounting vith a dingerd setting, 
dittle sealler then a ocrat, im the atere for wale on Getober 
13, 

1% w£1i be seen, therefore, that at the tie of 
the roubery thare woe mo entry in the boeke of the businees « 
the books that hed been kent sinee suguat 1, 1824, chen be 
opened up the buszinees <t {643 Lowrance avenue « nonoexning 
the fing. burgess, whe made the exemimation fer the defondant, 
eeatigied that he did aot ees any reoord of a aiamend ring 
in the tooka that vere eubmitted to him, déprarently, the only 
fecerd of the ring at the tine of the robbery vac that which 
head been sade some five or sim yoars before im a smell Look 
whies tontaine «a let ef irregular entries, and vhish the 
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Plaintiff says was in the veult at the time of the cobbery, 
the firet entry in that book is ae fellowe: « "June 1, 1918 
In Columbia Gafety Deposit Yeaults 1-86 K, Oiemond Ning 
Green Gold White Top." 

We are of the opinion that we are not justified 
im everriding the finding ef the trinl judee thet the 
Plaintiff, at the time of the robbery, wae poesenved, in 
the store in question, of the diseend ring and that it vas 
merchandise covered by the policy, unless the policy must 
be interpreted +6 mean that there gon be no reaorery if 
there is no book account of it. There was an entry ef it, 
but that wae an old entry in 2 book that was net in the vault, 
GAXSKEXekaMseasy but did not purgort to be an entry in es 
book that, in any commercial senea, could be considered aa 
*kept by the avesured*® s0 that a robbery lowe could be 
as@erteinued, The very reeson for the srovision of the 
Boliey «<* te kesping booke of the business moy be said te 
involve two slemente, firet, the aeeurate finding out of the 
quskbtity and quality of the eerechendise upon the premises 
at the tine of the retbery, and so erevent honest dieputes 
ag to the lose; and, second, to ward off fraudulent elaine, 
Here, the memorandum wet not made as a reaord of thie certiouler - 
‘Ousinese. It vas made yeara before this business sume inte 
being. it was sot turned over Fith the booke that the 
plaintiff cubwitted te Gurgeos, vhen the latter wan there 
to sake an exeawination im order to compute the loss, The 
first time it appeared wae at the trial; «nd even that 
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=e 
entry aid mot give ite vaiue, ‘hen asked if he bad any 
record of the diamond ving in his beeks, he anawered, 
“It wae not at that time.* Gith the svidence in that 
condition, it would atem unresaonabls te hold that the 
plaintiff bad complied with the requiremente of the policy, 
Wisgara fire ing. Jo. 1. Yorshang, 169 Ill, 426, 

There is mo werit in the contention that the 
éefendant through ite agent, waived the keeping of beaks. 
Even €f we sgeuwe thet the agent said, “You have got your 
bills, if you Keep your billie and everything on fila, it is 
juat as goed," 1+ does not follow that the plaintiff’, as 
regerds the ring, tept any sufficient meworsnda of thet 
tFanesetion. 

AS, therefore, in cur opinion the plaintiff 
wae not antitled te reeaver the $346,000 for the ring, that 
amount must be dedueted, fhe judament, therefare, ill be 
reversed and judgeent entered here in faver of the elointiff 
amd againet the defendant in the sum of $177.93; the olsin- 
tiff te pay two thirds and the defendant one third of the 
costs in this court. | 

JUUSRZRT REVERSED 2B JUUGRENT HOME, 


TROMIOR, Pe. dp ANG O'COMRGR, J. GOROUR, 
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JOMSPH KROPIDLOASEI, f APPEAL FROM 
Swppllee, 
: / BMURICIPAL COAT 
ve, 2 A 
; OF GHIGAGO, 
FRAMK UANIASZ amd Rating pAwtaga, P 


apodllants,, YR €06 
vee ¥ 9411.4. 609 
t ~ Opinion filed March 10, 1926. 


BR. JUSTICE TAYLOR Gelivered the ovinion of the 
court. 

On garch @, 1925, the plaintiff, goeeph Krogidlovskt, 
filed « complaint in faroitle detainar in the Monieipal 
Gourt, claiming that he was entitled to posseasicon of she 
following vroperty: “The entire one room on the sain | 
fleer and seal shed in the recr*® of the presiecs KNOWN - 
as 1680 geet 48th Strost, and alleging that the defendante, 
Yrank Yruissz ond Kezimer Urniasz, vere wunlarfully wi th- | 
helding from him the posesesion thereof, 

The defendants vere duly served; there war 
a trial before the court, without « fury, end on april 
8, 1925, the court found that the defendants were guilty 
of unlawfully withholding from the plaintiff poseession 
ef the oremiees, end that the right to pesseesicn w= in the 
Plaintiff, Thie sppeal ie from thet juwircment, 

The ¢vidence wes pretti¢aliy oll sereeé unoa, 

There #20 a vritter lease offered in evidence, which was 
gated beril 1, 1920, ond covered the term from april 1, 
LGso te april 1, 1927, ‘The rent therefor was §502,60 for 
the term, peyeble in monthiy sums of $8.00, “on the firect 
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day of @ach month im advanee.* [t #xe admitted that the 
lexss in cusation had been aesigned te the pleintiff and 
thet the defendants Aad attormed to the pleintif? orter te 
Mareh 1, 1985, The rent due on Narch 1, 1858 wae net paid 
by the defendants on thet date, On Marsch J, 1938, the 
plaintiff served the defendants with « written netice merely 
semending *imcediste poseesasion* of the previsms., On 

that #eme dsy, Cut eubeecuent to the service of the notices, 
the defendants tendersad to the plsintiff « heck for ¢7.90 
for the rent for that senth; which wae refused, 

The cuestion arisen whether any demand for rent 
er notice w1e nsesacary in order te entitle the pleintif’ 
te inetitute these eroceasdings in fereible detainer, The 
leave orovides, "that if default shall be made in the osnye 
ment of the rent * * * it shali be larful for the party of 
the firet part (the lesecor) to enter inte and upon eid 
previeess * * * either vith or *ithout orootss af ine, te 
feeenter and Fe-neseece ths sume, and to distrain for any 
rent thet aay be due tuareen, at the election of said sarty 
ef the first aart; and in order te enforee « forfeiture 
for someayment of rent, 1% shall not be neeessary to meke 
& demand on the seme day the rent shall become due, but a 
gemend oné tefueal or fallure to pay at any tize on the eome 
asy, of at eny time om any subserucni day, sheoil be 
getficlent; and alter euch default ahell be mace" the 
lessees shall be deemed guilty ‘of «a forcible deteiner of 
said premises unger the et=tute.* 

fhe trial jadzs, interpreting the jazt mentioned 
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prevision of the leave, held thet the defendants were 
in defcalt because of their "“fallure to pay” the rent 
when if *ae due, ond thet eult wonld Lie witheut « 
demand for rent. 
The previeion thet if the rent ie im default 
at @hall be iswful for the landlerd te enter vith ox 
without preeeee of law, ie not here iavolwed. The 
plaintiff 444 not underteke to reenter and repesease, 
he brought suit under the statute for fercibie eatry ond 
detainer, That orevision ¢<rs bie o ligense te reeater 
in saa of default. Under that, Af he had entered sith 
out forces, he “ould heave been within bie righte. 
Pingres v, Jonge, B Ill, 177, The question then remeing 
whether the evidence showed thst the landlord qx 
entitled to sue in foreible entry ond detoiner “to enforoe 
a forfeiture for nom-reyment of rent.” To bave that right 
4t ie erovided that *it shell net be netegeary to make a 
demand an the same dey the fent ehall becom doe,* But it 
ie sileo provided that “s demand ang refusal or fuilure to 
pay at any time on the come day, or ot any time on any tube 
sequent 4sy, shell be sufficient,” ‘thors tro glaucan 
pertcin only to the subject of « demand, The words imply 
that a demand ds necessary, ond provide when 4t mxy be made; 
they pertain only te the tise snd not to the erounde 
upon which the demand may be besed, The use of the words 
“or failures to pay* have reference, therefore, only to a 
failure t@ pay on demand, The evidence shows that a 
demand wan mode, bat it ena for pesseseion snd not for 

































Tae ae nbs tod oat Suit bind soopal oat te mobs a 
bass ais meet at suk tay ® ehod? te wamnon tiypteb, at 
& dupdiay ahh Muow waar Bote bar, Shiai fine m, agai 
urea att wt ws? 
s Laeten nt ad mys nd ih eat aniston, *, | 
8, ate 3 seus eo suecbice! s ete x}, arte es — tt 





Cote! Pee Br fas BG cst bee. 


nate seaviowas hed bon. ae. Laat, te bids 





hee. ate ‘ehstores Be oauante | eae ve 


bi Ba PIERRE Ath 


sedanet. ae nasa J adit oes sakedvory iy 
‘alld ay tains ad od a stage ‘xebay riety he 
| sthtyls ‘oh etute neat rad ‘soe of 


Pal PEN aaa 


Sd wes? nitoanup oat aid it eC : 


nae ‘protbae! oat Pelt bowory avant ive re at Por Nya 
aes aed 98 bans bic sfoteaet ae nave eh 


* page oy eda Pe * ton to P aea eect “eat saute ' 
| a cad at Teheneona oe fae teas see eae Send " 
HE bg * sent moan? Lede ime ead ya ens it 0 bam’ 
of ‘gent’ v6 Laudter’ has bacon oo rst alzen. mle. 
wii Yoh Be wnke gen te to ‘we sons 5 ae aaa i ' 


somes te ‘ens srady 












o tel? eewty soanhees si dae sigh gh 
‘ter ee hae sotwadaney: ‘et nase bed vba aoe amet 





other 


rent, and sa we ineufficient, He demand for rent 
heaving been wade wrior te wnit, 1¢ fellowe that the 
salt waa preamatire, Cases have boon oited, such at 


gavisen v, beviugson, G38 T1ll, fon. iid, i¢rams ¥. 





rorghereiart, 147 Tli. son. 1H, amd Clork v. Stovene, 
#41 T13, som. 223, but in gach of these exsen the right 
te notices or demand #ae exortecly weived. 

ie t> Wee alleged errer in refusing te pereit 
the defendant te out in evidende ac to the times «4 
ehickh rent hed formeriy been pald « asenming the of fer 
wee wade in spt time - the lew is that a tememt de 
eatitied te shor that delayed payments have been 
acquisceed in for suck « poried of time aw te justify 
holding that striot complisnce hee been waived, Bernetsin 
¥, Serpetein, 220 Til, inc, 882, Sonevan v. fugphy, 217 111. 
AR. Bh, 

Thaseack, therefore, x@ the evidence shows that 


ne demand for rent sse wade, the judanent will ba reveraed, 
REVERSE Be 


SROMRCE, FP. Je AND OY GONROH, J, HIECUR. 
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‘ Opinion filed March 10, 1926, 


Wesel 

BA, JUSTICN fayLon delivered the erinion of 
the gourt, 

OM april 12, 184%, the plaintiff, wo LaPIngs «@ Boao, 
filed a wtatement of oleix in & fourth clase ease in the 
Huni¢ipel court, oharging that the defendant, Loulavilie 
& Basbvilie @3hlrsad VOmpany, ¥ee Lisble for aamaves in 
‘he um of $295.25 for negligence in the Wangvertation 
of teo ehipgents of strawberries from Fomone, Tonnceres 
t® Chisege, The defendant Wie Served with sumone on 
April 12, 1993, and on April 26 filed ite AIMFATANSe » 
together with e demand for « gary trisl, 

Om April 19, 1923, on aetion of the éefsndant, 
it wae ordered thet the tine for the ¢efondsnt to file 
am affidevit of werits be extended thirty days, and on 
Way 14, 1923, that time woe extended to gune 28, 1923, 
on June 15, 1923, the defendant filed an affidavit ef 
merite alleging thet the Merehondiae wae properly cared 


for and tranaperted ang delivered within a reasonable 


time, amd thet ££ 1¢ eas in 4 dam=ged condition when 
delivered it wae de to the feult or delay of the shipper 
bemBling ané loading, or te a defeotive and digessed 
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@ondition of the ctravberrieg st the time of the shipment, 
or te other oxuses not Fithin the contrei ef the defandant, 
or any Gonseecting carrier; further, that the atrare 
berries vers at the tine of shitment overripe, soft 

and email in oise, and of yoer guxnlity. 

on dune 8, 1955, the gnuse eoming on in rege 
lar sourse for trial, ond the plointiff, called in open 
sourt, failing te ateear, it wae ordered, for want of 
ptesceution, thet the slaisntiff be noneeuited, the onausa 
dismissed, and that the defendant have jujement, ae in 
the ease of a nonesuit, and for its eosta, 

cm June @, 1925, a motion "as made on behalf 
ef the plaintiff to vagate the order of diemiseal of 
dune &, i925, and the eourt “being fully advised in the 
pranieses,* overruled the sotion, fhis appeal ia from 
that order, 

The Bill of Uxeeptions ehova thet in support @f 
the sation to vseate the order of June 8, 1935, dine 
wigecing the tsuse fer eant of preeecution, three affidevite 
were flied, one by Gertha Sredy and two by Be Oo. Uaet, atter 
ney for the pisiniif’?. 

the «affidavit of Bertha Sredy reeites that 
she is a ¢lerk in the office of Lust, attorney for the 
Plaintif?; thet on dune & she apesared before dadge 
Lupe, ond recuccted 4 eontinuance, om the ground thet « 
witness, wall Lapidus, woe out of town; that Lee frank, 
attorney for the defendant, objected and demanded that an 
affidavit fer continuenee pe filed; that judrce Lupe 
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oe 
etated thet he would bold the cave until the affidevit 
was dram; that she immediately hurried baak to the 
effice, arriving there at lotic a. me, amd notified Lost; 
thet he twoeediately distated to hor an affidavit, eavore 
to it, ond "left for court, to her knovrledge, at 
ll o'elock, just ae soon ae the affidavit wus signed;* 
that said Lee Frank stated that “he would wait in 
court until the affidavit we brought over ec thet he 
gould ascertain whether he deatred te adweit the facts 
in the ease and go te triel,* 

The first affidavit of imet recites that he 
is attorney fer the slsintiff; thet «t 2 quarter softer 
ten an Jame 8, his elerk, berths @rody, notified his 
that Les Prank, at teracy fer defendant, ineiste? on an 
affidevit being files for sortinuance of the @asej; that 
he, Lust, immediately draw up an sffidevit, and as seen 
ag it hed Baen written up, signed it, avd went over to 
eourt, exrifing there at 11:68 a. e., dune 8, ond found 
that the ease bad already been diesisved for wont of 
prosecution; that the visintiff hoe a good and meritorious 
G@ae¢; that he, Lust, Yas reprecented in gaurt when the 
é@aee was first celied, and hed underateod that the ease 
would be held on the esli until the affidavit for cone 
timuence wee presented, 

fhe seeond affidavit of Lust reeites that he 
has knevleége of the facts; that $111 Lepidue is a net 
aeeary witness, but is act in tae Sity of chicage at 
the present tins, but i¢ traveling on business in the 


State of Georgia, and if he were present ke would 
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testify that he inspected the shiowent of etravberries 
in Gar G. N, 31619, while the same were being loaded 

on Bay 18, 1928, at Powons, Tennesses; that they 

were in e904 merchanrtable conditiesn at that time, f4% 
for shipment; that the rafilre«d did not plage the 

ear for leading until nine houre after it wae orderedy 
although the ueuxl and customary tine is tre beurre; 

that if “111 Lapidus were present be weuld testify 

thet he ineteeted ¢ar o. P, 95615; thet he inesected 
the etrasberries in that ear on Kay 16, 1923 «+t the 

tine they were baing loaded inte the said oar at Pomona, 
and that they were at that time in coed merchantsble eon 
Gition; that one ©. 5. bRiger fe o necessary ¥itnea:; 
thet he is an expert on the construction ant uses of 
vefrigerater ¢ure such as e¢re used in this caer; 

that he is at present in Galifornia, out 1f present 
would teetify that the specifications ef the United 
States Standard defrigerator far conaiet ef ineulation 
of tee inches of hair-felt in the sides and ends, and 
two and 2 half te three inches ef bair~felt in the roof, 
and two inches of ecark in the fleors, with basket bunkers 
end insulated bulkheads and fleer recks; that such 
epecifiestione are eengidered proper and neesesury fer 
the sefe trangpertatios ef perisheables; thet the care 
involved in thie suit did not eonform to eueh epecifi- 
Cations and were imperfeot, imedequate and defeotive, 

ae far ae cerrying perishable eroduce ie coneerned. 


A eupolementel traneeriat of the reeord shove 
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& Sexrtsin wenorandum, OSommonly called a balf sheet, and 
Upon that the folloving postponements are shown: 

Apr. if, 1934, by Judge O'Connell, to May &3, 19283; 

way 14, 1923, Judge U'cennell, to June 39, 1923; 

dune 28, 1923, Judge ademe, pasteoned to next Jury Calendar; 

Oot. B3, 1824, Judes Trude, to fee, 9, 1924; 

fee, &, 1934, Judge Trade, “PIff.Febr. LY, 1985, final;* 

Pee, 19, 18256, Judge Lupe, to spr. 2, 1995, finsl; 

Ap®e 8, (B25, Jucea Lupe, to dume B, 1945, final; 

dune &, 1825, Judes Lupe, “toe, & At ft. vla.® 
The half sheat alee shows thet tem sets of depositions 
have beem taken, one aet being opened on March 7, isd, 
and the other om snril 97, 1825, 

The S111 ef “zeeptione eonteine ne recard 

of what tronepired before the trial judge on June 
6, but the comeon law record shows the order of that 
dete, and that reeites thet the exues eoming on in regular 
gourse HF tricl, om eotion of the defendant, “the olein- 
tiffe, though aslled in open court, come not, and fail to 
erowecute this suit,” end for want of orossoution it ie 
erdered thet the slaintiff be nomeuited ond thet the 
®*eudt be and 46 Beraby is dismicse4 out of thie oourt,* 
Gprosed to that is the affidavit of Bredy that on that 
ecoasicon she appewed before the court and recuested « 
sontinuance on the ground that o certain witnese was out 
ef town and that woon the attorney for the defendant 
demanding an affidavit te base a eontinuanse upon, the 
trial judge esi4 “he vould hold the caee until the affidavit 
wae a¥aen."* Bot only does the bi11 of exeeptions, as 
stated above, fail to reeite whet, it ie charged in the 


affidevit of Rrody, the trial judge seid on June 8, but, 
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aleo, it does not show What, if anything, tranepired on 
guns 2, But the erder of June 9 recites that as te the 
Plaintiffts motion *to vacate the order of dismises1 of 
dune 8, 1955, the court being fully advised in the premisee, 
overrules said motion,” The result ia, the resord shows 
that on June 9 the trial judge, she muct be presumed te 
have knowh whet tranapired before hin on June 8, wae 
of the ovinion, after esasidering the sffidevite of brody 
and Lust, that the sotion sheald be averruled’, In the 
face of that, ve ar¢ not jastified in cancluding that 
his judgment wae vrong. %¢ assume that the trisgi judge 
aeted fairly and juetly in the satter, and thet after 
eongidering the contents of the affidsvite, in conjunc. 
tlen with Bie personal knowledgs of what transpired be~ 
fore him on dume 8, be wae of the opinion that the moticn 
should be overruled, Titheut o recerd of wast took place 
on June &, we sre unsble to exy that what €44 take place 
wes not sufficient to justify the trial judge in refueling 
to sllew the wotion te yaeate the order of dieminadl, 

#oreover, the affidavits are clearly inewf fi- 
ctent, in that they 4o not set uo sufficient foots showing 
44ligemes, end thet an resscnatle effort was made to hate 
the vitneseces present when the ¢s2e wee enlled for triel, 
The Quinsy Whig oe. v. Tillson, 67 111, 361, 

fhe judgeent will be affirmed, 

AFF TIRED. 

THORSO8, @. de SED O'GORBOR, J. GONGER. 
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JACOR JAULOWSEI, 
Plaintire in drror, 


* i CIRCUIT COURT, 


COCK cCurTy. 


a TR CT 
9411.4. 610 
WR. PAHSIDING WsTics BANINS 
DELIVERED THE OPINICH CF THE COURT. 


aWIFT & COMPANY, ae 
@ corporation, 
Defendant in. aver. 


% 
ee ee nis, es — 


This ie an action on the cree ta recover damages for 
slleged wilful vielations of the Ceeupational Disease Act. 
{Cahill's Stet. 1925, Ch. 45, Par. 195, et seq.) The declaration 
consists of an original count and five additional counts. ve 
shall refer to them as numbera i to 6, inclusive. To each were 
filed a general demurrer and special demurrers, “which were 
susteined. Piaintiff, abiding ty his pleadings, brings the 
ease here for review. 

The firet, second, third end fifth paragraphs of each 
of the counts are the same. 
fhe first paregraph alleges thet defendont wee eoarrying 
‘on what is commonly kmewn as o meat packing business, including 
work and process of meking, drying, sashing and cutting of soap, 
ena that sugh work and process misht produce disenss peculiar ond 
incident thereto, to which defendant's employes engeged therein 
were subject ond exposed, and te which employes in other lines of 
Business are not ordinarily exposed. 

The sesoné paragraph alleges thet pleintiff was employed 
by defendant in the work of cutting sosp and wiping cut soap, and 
in that employment he and other employes were required to put 


‘wined hands in certain selutions of alcehel ond of calt, vinegar 


Wy 
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and water and aame in contact with poisonous egencies, fluids, 
gelts, drugs ond other agencies, and that such work and process 
were likely and liable to produce dilnese and disease peculiar 
thereto, especielly disensex of the skin end of the hands and arms 
and other parte of the body exposed te the enumerated poironous 
agencies, etc., and thet said work and process subjected them te 
the dsngere of illness end disesae incident therete. 

The third paragraph undertakes to set up oe violation of 
the statutory duty of dvfendent te adopt end provide rescenable and 
appreved devices, means and methods fer the prevention of such 
occupetional disease as was incident to mich work and process. It 
avers that defendant wilfully vieleted and failed te comply with 
section 1 ef the Gempationeal Dieease Act in that it neglected and 
failed te previde any reesenable devicow, mouna or methods whatever 
fer the prevention of seid industrial and eccupational disease, in- 
cident te the work, process, etc., te-wit, the disease exused by 
Mineral poinons, by woed Alcohol, vinegar, exit and like ecolutions, 
and thet it was precticable for defendant te have sdepted and 
previded cuch means, stc., av would have prevented such disesaes 
incident te the work. 

The Fifth and lest parsgraph sete up in oubstanee that by 
Peoson of such employment and eas the proximate resuit of the wilful 
violation ef the act plisintiff became affected ond seized with "sa 
certein industriel or secupstional disvnse, incident to enid voerk,* 
to-wit, a diseave couned by being obliged te expesa the hands cone 
atantliy to such solutions, and as o result thereof he wae “soisoned 
and became sick, ard his hande stiffened ama crippled, end the skin 
of his honds wae sore ond divensed, cte.® 

the fourt: paragraph te counts 1 and 2 chargee failure 
and neglect te provide fer the employes (including plaintarf) 
proper clething, to-wit, “gloves or other proper severing for the 
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hande and arms,* and to ceuse such employes to be examined by a 
competent licensed physician 26 often as once exch calendar month, 
and ta provide and maintain ademate devices for protecting the 
hands and armas and bodies ef such employes, snd to put in o ¢con= 
spicueus place in the plant proper netices of the known dangers te 
the heeith of the employes therein, erising from ouch work and 
process, and simple instructions as te any known meane of avoiding 
the injuries and consequences thereef, and ta post in certain roome 
any sueh netice «heatever. 

Count 2 is identical with seunt 1 axcept that i¢ contains 
additional aliegntiona ef «a decision and finding ef on arbitrater 
of the industrial comalesion in « hearing before him between the 
seme parties as in the instant case, to the effect that the injury 
complained of is the result net of an aecidental injury, es that 
term is used in the titie of the Yerkmen's Compensctieon Act, mt is 
the result of an eccupetionsal disease; that thet decision «2 not 
appesied from and became final. 

Goumt 5S is identical with count 1 except that in persgreph 
4 before ectting forth the specific reepects in which plaintiff 
Sharges in that peragreph failure te comply with the act 44 eclieges 
am general ieangusge a failure to provide "resaconeble ond aperoeved 
devices, means and metheds for the prevention of such induetrisl 
amd ocoupationai diseases ac were incident te such work and 
precess * * * ,* 

Sount 4 is identical with count 3 except thet it incorporates 
the some allegations es to the arbitrator's decision and finding as 
in count 2. 

Count 5 is identieni with count 1 except thet it omits 
Paragraph 4. 

Coumt 6 is ddentieal vith count 1 except that it 
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emits paragroeph 4 and in ite place charges fodlure to pert notices 
only. 

The especial prounde ef demurrer were thet no faote sare 
set forth givine rise te 2 duty te heve pisintiff oxemined by a 
physician, or te pest notices of known dangers, etc., or ta provide 
preper sorting clething or glevas, ef alleged, and thet the alleged 
violations ef the act are violations of section 2 ef the eet which 
is not applicable to plaintiff's secupation; thet the ecverments 
are vague, indefinite snd ancertain, fzilime te set out in what 
memmer plisintiff was deing the werk to produce en oecvostionnl 
G@isexse; thet the decieion renderc’ by the «arbitrator referred te 
46 imwterial, impertinent ent scandalous, having no besring upon 
the insues of the ceuee, ani should be stricken; omd the verieus 
allegetions are merely coneliusione of the plesder. 

Ewen if the severel counts were defsctive in form and 
might be susstioned on ony of the grounds of specinl demurrer, yet 
4% was improper ta suetain the generel demurrer which stated in 
substance a couse of action based upon the firat section ef the 
eccupstienel act. the «veveral elements ef a cause ef action under 
bedd aeotion are stated in cach count, Viz., thet the werk or presess 
carried on by cefendent as such employer wee euch as “mey preduce 
omy dliness er discase pesuldiar te the werk or process," end such se 
“subjeets the empleyes to the denger of iliness or disesse incident 
te such sork or precess, te which employes ore not ordinurily exposed 
in other lines of empleyment," and thet the employer did not adapt 
and provide ressenable and eppreved devices, meane or methods for 
the prevention ef much inductrisl or cecupstional diseases a6 are 
incident to euch werk or process, and thet plaintiff, «e its employe, 
sentrected cueh cisesse from ané while engaged in auch employment. 

But the special demurrer to the allegations pertaining te 
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the finding of an arbitretoer of the industrial commission waa 
properly sustained. That proceeding was evidently had under en 
amendment ef July, 1021, to acetion 15 of said act, (Murd's 111, 
R. Se 1922, p. 1572) which provided thet disablement of an 
employe engaged in occupations covered by section 2 of the act 
shell be treated we an accidentesl injury within the terms of the 
Workmen's Compensation Act, and be subject to its previsions for 
compensation. That amendment »as held to he unconstitutional in 
Kelley v. St. Louis Smelting Go., %7 111. 367. In view of that 
helding the industrial tesrd had no jurisdiction to decide that 
the disease in suestion wns an occupational direase and hence ite 
decision or finding could met be pleaded as res sJudiceta, a® was 
the effect of euch aliegutions. (Deke y¥, MHuenkemeier, 289 Ili. 
148.) 

Because the aot cannot be, and in fact is not, predicated 
an section 2 of the not, shich snly purperts ts cover those explay- 
mente whish remire the using ond handling ef = varicty of lead 
preparations, end chere breos ia manufactured or lead er sine is 
emelted, in which industries the act requires employers te previde 
for the benefit of the employes proper working clothes, appellee 
urges thet it was impreser te sllege a frilure on the part ef the 
emploger te provide preper working ¢lathes or gloves, and medical 
exsminations of the employas, =s specificelly reqired in employ- 
ments covered by section 2. Ye carmet say ac a matter of lew that 
proper clothing or gloves, or much examinations by physicians do 
mot some within the seepe of the provision of section 1 thet the 
employer shall adept end provide ressenable and appreved devices, 
meons or methods fer the prevention ef euch industrial er 
Gcoupstional disenses se sare incident te the work or preceas 
covered by that esction. In other worda, the averment presents 


® question of fact en which iseue may properly be teken for 
determination by a jury. The fact that these are distinet 
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requirements in employments covered by section 4 dees not novesearily 
exclude ths claim thet cach is » resasoneble and approved means or 
method fer the prevention of such eccupntional disaeceses as it is 
contemplated to guard agodnet under eestion 1 of the act, (Dandurand 
¥. Hydrex Co., 322 111. App. 267.) Ye eannet suy as « matter of law 
thet s disense peculiar and incident te making end drying and cutting 
ef soap Suny mot be prevented by the uce of gloves oy other cle thing 
er by tincly cuasimation by physicians. The burden, however, would 
be on plaintiff to shew that these wore ressenuble und aporeved 
methoss, ¢ts., to srevent cuch diseases. 

As to the syermentse to post notices, we think it sufficient 
te say thst the requirement therefer provided fer by section 13 ef 
the ect ie for the benefit of eupleyes engeged in amy work or proveus 
ecoverecc by the provisions of the act. The claim that thie sllegation 
is repugnont te the special demurrers because the duslorntion dees 
mot directly ailege that the dangers 2eught to be eveided by posting 
such notices were *kmewn,* ie ef doubtful feres. It, perhave, wowid 
have been better pleading te have sc alleged. tut is, aw alleged in 
the declerction, the discase was ome peculiar and incident te that 
particular dins of employment it wee presumptively a known canger 
much cs the set seeks te prevent by, among other things, reqiiring 
such @ netics te be posted. The duties Gest upon on employer by the 
act te exercise proceutions aguinet centracting « disease ty hie 
Qmployes thet is peculiar cr incident to the eriployment natureliy 
requires bim <6 audertain and lnew whe ther at ds a disease peculiar 
and incident te such expleyment. The duty tc provide against it 
would hardly arise unless the disease was known to exist. That 
the discace im question was known is sufficiently implied, we think, 
8@ se to require such a notice, from the positive averment that it 
was incident end pesuliar te och work. 


Eer ca we think, as claimed by appellee, it is ne cescary 
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to mame the disease, - if it had a name - so leng as ita character 
or nature may be known or inferred by such rewults as were 
desoribed in the declaration. 

Neither do we think thet in the absence of an averment that 
the solutions mentioned in the declarstion were poisonous or dangers 
ous per se when «pplicd externally, the averment that they were 
poisonous was a pure cenclusion of the plesder. The svorment that 
they were poisonous or dangerous is an sliegation of fact. True, 
the pleader must state facts from which the lew will raise a duty, 
but we think the decinaration wae not insufficient in thie respect. 

Appellee's argument that the declaration cannot be succesge 
fully traversed uniess exch aliegotion of fact ie wpecifically denied, 
thus compeliing defendant te sliege that it 4id provide proper 
Glething and medical exumination, is without merit. Defendant micht 
well admit such aliegations snd still be able to show thet under the 
perticulsar circumstances ef the case such resuirementa are net 
ressonable or approved devices, methods or means of prevention. “ueh 
@® position could unquestionably be taken under s plea ¢f general 
issue. Equally untenoble in defendenmt's contention that if it were 
ferced to go to trisl on the decieration ca it stands 4t weld be 
deprived of ito right to « trisl befere «a jury om the questions of 
fact thet srise under eection i. 

While, therefore, we think the court properly sustained the 
Special demurrer to counts 2 and 4 pleading res digcea ee of oree 
seid, yet we think the court improperly sueteined the desurrers 
on other grounds, 

Accordingiy the judgment wil. be reversed ond the 


Cause remanded, 
REVERSED AND RZMABD TD. 


Gridley and Fitch, %J., concur. 
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Appellant, APPRAL FROM CIRCULT COURT, 


) 
) 
; ‘ COOK COURTY. 
; f ) 
CHARLES AUGUST et alee av ie = a 
Appellees. es vat } dt ue ‘e JL WJ 
WR. PRESIDING JUSTICE BARWSS 
DELIVSASD THE OPINIOH OF THE COURT. 
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Appellant filed his bill in equity to extabliah his 
ownership in 274 aheres of the common stock of the Charlen 
‘uguat Carporation, end te enjoin Charlee Aucumst from transferring 
er disposing of the same, «nd te reqirs him te account for 
dividends he head recefved. The master found seid iueust helds sadd 
Com=on ctock for complainart unier and by virtue of an oral ogreee 
ment entered inte in Februcry, 1922, between complsimant end defende 
ant sugust, snd one Kurth, one of the steckhelders ond directers 
ef the Charles ‘uguet Corporation, and th«t he ehowld be required 
te deliver the same, with 6275 of dividends cellected by him. The 
chancellor sustained the exceptions te the master's repert, and 
@iwmissed the »ili fer want of equity. Complainant eppexis. 

The Charles august Corperction woa chartered in December, 
1929, vith an mthorised copitel ateck of 260 shares ef preferred, 
of the par value of $100 each, end 28) shares of no par value 
Common stock. The preferred stock wae never iseued. Subsequent 
preseedings by the board ef directors indiconted the purpose te 
have the capitalization ef $25,000 represented by the common stock. 
Parcusnt to a previous understanding between the three incerpore tore, 
‘gust, Schmidt and Kurth, August subscribed for 248 shares and 
Eurth and complainant Schmidt fer 1 shere ecch of the common 
tock. The object of the corporation wes ta samafscture and 
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deal in inks, « buainese in which ‘uguet had bern empleyed for 
some yeora, and by resson of hie experience smd knowledge therecf 
he waa to be the active party in ergonising the corperction nnd 
Manacing ite Dasiness. Pursusnt therete he procesded, before Ait 
waa fully orgentiaed, te ront preeises ond mrechase mochinery for 
sendusting the taeinene, paving therefer out of his own bank 
account. He was subsequently reimbureed therefor on the bocke of 
the company end in the diatritution ef the commen stoak, 

Zt seene to huve bern the understanding thet the 260 
ghares of common «tock should oft first be pid for at the minirmm 
statutery price of {5 par share. August's bank sccount being 
ineufficient te sect all ef the preliminary «expense and pay 
$4256 for the comuon steck he eckod Sehmidt «he woo te sontrd bute 
$2800 towerd the enterprise, to sive him a cheek fear 1800 te 
gomplete the organisation, ‘chmidt gave the cheek end he deposited 
it in his benk acesunt, and drew hia own cheek for G1280 in paye 
mont ef the eubscriptiens fer the commen stock, It appears in 
the minutes of the firet meeting of the Beerd of directers, held 
Desember 4, 1915, thet such valuation of the common otock waa 
Getermined upon «s 4 matter of convenience for organisation only 
andi met as the prospective or real velustion te be put upen the 
gem, vhieh they «evidently ecantempleted should be $100 per shere 
inetesd of issuing preferred ateck. This underatsnding wae scene 
firmed by subsequent action ef the beard of directors, which vss 
sompecud of waid three stockholders. At thet meeting “chmidt 
Teperted “that in eccerdance with orrangomente meie with sagust 
and Kurth he had on equiteble interest in tventyefive (25) shares 
of the ateck subscribed fer by the incorpercters, that he had 
airescy paid for this eteek and thet he sae prapered to and did 
fake edditional payments to the incorpersters by way of cash or 
credite with « view of paying ints the treseury of the corporation, 
te be conzidered cs eurplus the sum of twe thousend three hundred 
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and seventyefive (823765) dollera;*® and it alee oppears in the 
mimtes of the meeting that he made a statement thet “the 
corporation wee te iseue twentyefive (25) chares of common etock 
without par velwe ta his erder se acon ae the necesssry peyments 
er eifustwents hed been made om the booke of this corporation.” 
Kr. August reperted ot the come meeting thet he eae “prevared to 
pey in se surplus to the cerporstion additional payments in 
property, intenzible or otherwise, and aredits to be considered 
x6 paid in surplus by the corporntien.” After referring ta hie 
wide cansricnce in the busiress, the welwe «i the woe of hie 

name te the cerporstion, ond of hie farmles ané secret processes 
far the matmfacture of ink, erd his preifmirory «expenditures, he 
submitted an itemized vealustion thereof sezrecating 211,60°,vnieh 
he desired the corvorstion te <worcdes end comeider ®oa 5 paid in 
surplus of 126 shores of the cimmon «tock.* A resglation was 
edepted aceapting the affar end suthorizing the officers *te 
earefully zo inte the velue ef the addtitionel saseta” te be turned 
ever te the corporction by said sugust, *ond te herve the books 
mete ap accordinely.* 

On Jamery 2, 199, susuet addressed = latter toa the 
officers of the cerporstion esvince thet he was entitied te have 
imened ta hie order 248 sheres of the onmvon stock, and ordered 
them issued «ae follewe: 20 shures te said “shmidt, 17 to said 
Kurth, and 262 te himself, This seems ta have been in accordmaies 
with the underutanding expressed by Ichmidt ot as1¢ meoting 
whereby he wes to heve 26 ehares for which he hed crremged te and 
4i¢ vontribute g2800, amd = got & bemue ef 5 shares, thur 
giving him 3 chares, including the 1 he mbeeribed for. fvidently 
te corry out the intention that the ceptritetions should be on 
the basis ef 2166 ger share sugust, et « meeting held Jamery 6, 
1926, reported that rether thon attempt t9 sell orefercad stock 
flor additional werkine capite) he was wiliine te vetain for him 
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self only 1°6 cheren of the commen stock ond te oasicn 96 ehores 
that he then held to be sald ond the preeeeds to be considered ca 
pede im surpdus, ore Ke would relinguieh ell his righte there te, 
& Feeelution to sccept that offer won Ppaesed, ond the 76 shoren 
were turned inte the treaciry to be agld. The "additional nasete® 
Gontziouted by him «it nm velucthen ef 511,600, topether with g1oco 
cenk, he paid in, paid for 126 shores at S100 per chere. 

4% the enrusah moectine of the hoaré of 44~ectera on 
damiary 12, 1991, a resolution was pasacd that the neymenta in 
exeese af J155>, angunting to GS,75°, xhich were itemized and 
shown <6 Capital surplus on the statement at the clase ef butiness 
December 61, 4920, be designatad «a “apprenriated curpiue with the 
idea in view that fer 213 purpeses the same to be considered as 
Sepltai of the cerporatien ond under no circumstances available 
fer dictrivation es dividends." 

the winutes of sll these meatimgs vere cigned by each 
of the directors, including Selidt. they purpert te show en 
Understonding enc agrecment between the insorporaters that their 
Pelative shores of ctock showld be se stated in the mimotes ond 
peid far an therein etoted on the baule of 9206 por share, and that 
the goegalled *‘ourplug’ sheudd be Seomed payment teworde the 
Gepitalization ef 325,000 to be represented hy the 250 charse of 
common eteck. Towards this there wae paid im cash 62,500 wy 
Seamidt, $1,000 by saguat, and $500 vy Kurth. The rest of the 
Sapitalisation geome te have bacon made up of good will and pree 
liminary expenditures. This “good will" waa recognised as 
Fepresented hy the 6 additional shores isaued to tohmidt, 10 
dacued t Kurth, and 110 te Juguct, for “hich the soard of 
@irestere secepted his cocret provesucs, ete., at £16,000, and 
his Lict of qustemers xt $1,000 ut se4d first meeting of the 
Girsctore. 

ot & meeting of the beard of dirscters held datmary 2 
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1920, August, the president of the corperation, whe seeme to 
have attended to the tusiness of the corparntion, wee voted a 
selary of £16,000 em yeer, and Kurth, the secretary, who seems 
te have rendered no sorvice except bookkeeping in the evenings, 
was voted a veleary ef $2,500 a year, and cSohmidt, whe rendered 
ne service, woe voted a snlery of 9100 a» year ou treneurer. 

The mimites of the onmal mesting of the stockholders 
held Jenuary 19, 1991, show oe present, the three steckholders, 
agaet, representing 156 shares of the commen utock, SOehmidt 30 
and Kurth 10, end thet a resolution wae passed that ali the 
naete and precesdings of the dirceters and officers shown by the 
peoks and records ef the corporation be aporeved and ratified, 
and that August and kurth relinquished « pert of their salaries 
voted at the beginning of the year. These seme ctockholders 
were preeant at the next onrmel meeting representing respectively 
the geme mumber of shores of stock. 

About the time of the Jamary meeting, 1920, = discussion 
was hed with reference te a division of dividends among the three 
atockholders on wheat woe termed "good will stock,” represented 
aé sforeseid. August being spperently willing to sllew cchmidt 
end Eurth to collect dividends on a portion of hive 110 shares, it 
wae orclly ogresd between them thet a contract wae to be prepared 
amc oubmitted te auguet for his examination end signature. This 
vee dene ond signed by Schmidt ond Furth. 4ugust refused to sign 
it, ¢leiming it wos not in accordance with the verdal arrengement, 
and thereupon this b411 wee filed, which seeks the enforcement of 
em oral agreement for a division snd sccounting of dividends to 
the effect. that while August wus to held sedd 110 eheres in his 
own name, Kurth woe te be the equiteble owner of 22) and Sehmidt 
of 27} whares of the 110 shares ef stock held by August os trustee, 
ané thet the dividends thercen were te be paid tm sugust for their 


accounts, respectively. The moster's finding wee besed on the 


a 2] |e % me AS “a a a A OTe Ap eee en ae Aa ey 
Be thy ld } f / ARLE LL hy ' 
‘ i ly } ec idee ERA ee) NEM a Aa va 





ad mites ‘ost (an idoweang aut ME SHob kwon ate steam “oes i 

a Sedtewe daw _ eenengnes ot 8H emeeted aie of pabnette evant i 

ae: airy gins oe ik gE Neg GOOGLE Wo eran 

ataekeero af ok gertqn attend’ feeons soheuse ey bareoheon wean “ 

? Shrabiet otf ,fOheied bem .taey o 808,88 ta erekaw a borew aaw 4 

; | “(eens Gu eee’ a OOLG he quedee a Seedy euw soe Renan r 
: wretiotteots ent? Lo gett oom Lawn oad te coon ajo bu wt 

siledieets seu aff heeeonge ws ores [28a ide emu, ~~ 

“ éS hie wibiobe some oft te sodedte Bat wakemeao 2° 7 ‘ 

eit Ska fott Soodag wow wokentenon o tude baw dt are te 

tat ee Ronit oreo RT hee MtNvOONRh Mel RO ORMtboNDOTEE baw eae 

 boPreeee hae Sevetes ae mabtoregues edt te aiuewer sma mledd 

welvaten ‘VQete le fuaq a Sovlekmsniter dtxwt boa Wasa ta - 

ne eee Fo gubetikgwd and nue 

ones vs auintaltie the MEG oorat Lorment #x aie wet ta shenome | 

wfobte Me arene’ Ya toctie ‘oman oath 

eT ee ae ee ‘seen’: fe 

one mult ynesen! ahanbsek> Ye mokatwdd » oF mone OP Swe 

-  Seeoeeew woe Leb boom hoameud sonar tb adtor wei ne a 

sibaiee welts @ pms aibe pchiteanet, ahha a shee 





























ant sts be geeks iota ‘Dae notatenh way te , veungat 
lula aeruite GIL Sean Ried at herseemcespveais 


Set aKt 4 ‘eile we Aged sade he mene i ts 
thot uke Powgirh ab Adeq ae oo wrew ° i | 





ofe 


validity of the orel egreement. <Althouch his report steten thet 
the evidence ia very conflicting, and thet the frote tend te 
shew that Schmidt by his own scte in the meetings of directors 
and stoekioldere is estenped from urging the claim eet vp in the 
bill, and, in fact, apreliant sedmite in hie brief thet on their 
face the minutes of seid meetings tend a arert he is estopped 
from urging the claim set un im the bili, /thet the sbeve stated 
facts catablish a remiting trust. The prayer of the bill is 
that saguet be decreed ta turn ever te Selmidt the aferaesia wt 
shares of common satoek. Apyrlient's counsel ormene the ense on the 
theory that the @1506 paid ty Schmidt to complete the corporation 
was presumptively fer the payment ef the stock. This is incensietent 
with delmidt'’s own teectimony, ©2 well sa vith the proesedings at 
the directora meetings te whieh he necented. Fe never eleimed thet 
he was to heve mere than e third interest under tho preliminary 
arrengemente fer which he wee to poy 32,500 inte the carporntion, 
and slsimed only 25 shares at the firet meeting af the directors. 
While the $1,500 wos more then the awount the portice «agreed te pay 
towards the commen cteck to begin with, yet es fond by the svoter, 
it wae paid inte 2 "someon fund* which «<5 rot only usad ta pay fer 
the comeon stock but for meghinery far the ernoretion and srelisinasy 
expenses of its arganizetion. 

But whetever previous sre) arrangements were made 
beteeon the partion, Sebmidat, by signing the minutes ef the 
dircetora' meétinge, is estopped from new ecleiming arrangements 
aifferent from these te which he sesented by adenine euch 
minutes and on ehich the severel perties sated, resegnizing 
the ownership ef Auguet te 126 shares, of himeelf te 39 shores, ef 
Kurth te 18 shores, and ef the treasury to 76 shores, thus making 
the 2S¢ shares. iach recognition of awnership on the basia of the 
respective contributions te the assets of the company is inecone 
@istent with the theory that August held any portion ef the sedd 
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336 shares in trust for the ether portios. The fact that when 
the cerporation got om a dividend paying bacie Ochmidt and Kurth 
felt thet they should hove u greater prepertion of the ateck 
whieh had been iowed om the basia of gont will, and thet 
Auguat was dispesed to relinquish some of his richte hae ne 
tendency ta change the facte of record uolemnly assented to as 
esteblichin« their relative holdings and the considerations given 
therefor. 

But it seeme thet the agreement, shetever it was, wee 
te be in writing, and signed. 

It wee eaid in 
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"Kany dases occur where sorties meratiating a 

sentract contemplate that e formal agreokiont #hesi be 
Par up and gcigned. The question srises, does such 

& toniespereanceua unéderatonding and exreement mnke 
the validity of the contrast dovend upon ite being 
agtuakiy tedueed te writiug ond signed? The true rule 
may be stated in these words; Where the parties make 
the reduction of the agresment ta vritinc, end ite 
aignature by them, a eonditior preacdent to ite 
gompie tion, it will Rot be « contract untia thet is done, 
Amd this is true sitheugh «li the terme ef the contract 
have beer agreed upon. 

What wun there said seema aprlicable to the fuate in the 
ease ot ber. The agreement whereby tugust wee to held in treet 
2% of three shares for icheidt exe to be reduced to writing and 
@igned. It wou net signed. Until it wo0 there wes mo vnlid, 
binding contract “ith regerd te the aatter. The bill in cuexetion 
seems to rect upon the validity ef the orel eareement which the 
writing sulmittec wee imtended te embody. All evidence ac to 
What took pioer befere such ore) arrengement war evidently 
introduced 5 tending te show that creh an orrengement wos owitable. 
Whether 1¢ wee or mot 4t weu not capable of erfercement na an 
ore agreement, the parties heaving eentemplated it ehowld be ree 
duces to writing end ciened. As to the facta preceding such ered 
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from setting up anything 4iffevrent frem whet spvenrs on the 
reeerds of the cerperation te chich he affixed his signature. 
The decree dismissing the Dili for emt of aqity will be 
affirmed. 

APPIRMZD. 


Gridiey ond Titeh, JJ., coneur. 
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MILLS HOVELTY COMPANY, 
(a corporntion), 


Appellant, } APPEAL FROM 
ve ; CLRCUIT COURT, 
C ie. Y . on P 
THE NATIONAL BANK OF THE OOK COUNTE 
REPUBLIC, (a corporation),  . } 
| Appellee, s PAW FT R a a 
é | J 1.4. 6] () 


MR. PAESIDING JUSTICES BARHES 
DELIVERED TRE OPINION OF THE COURT. 


This is « suit in sassumpeit te recover the amount 
of plaintiff's check on defendant bank on the ground that it 
wee paid out without cutherity te endorse the poyee’s nome, 
and that the bank had notice of thet feet in the menner and 
form of the endorsement. 

One Cryer had a contract with the Sxpesicion Comercial 
Internacional, 5. A., (hereinafter called the Sxpevition Company) 
to act as ite agent in selling floor space in ite exposition 
budlding in Mexice City, Kexice. Sy the terms of the contract 
Said company wae, under certain conditions, te lease or sell te 
said Cryer 2800 square fect ef space on the first fleor of exsid 
bailding in consideration ef G6000 he hed paid under the contract. 
Zhe contract provides that in the event of auch sale, Cryer, the 
party of the second part, shall have "full right ond outhority 
te resell or sublease eaid upace or any part thereof to any 
pereen or persons * * * ag he might see fit, and for any price 
that he might desire, and shell have fuli right and suthority 
te collect any port or all of the lensed or sales price of ssid 
fleer space at the time the contract sublessing or selling the 
same is entered inte." The contract then provides thet where a 
pert of the sales or leueed price eof seid fleor space is not 
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paid at the time it is resold, or is paid to the company it 
shell pay Cryer = sum equivalent te the difference between the 
amount received by him and the contract price for which said 
apace or any part thereof is leased er sold, such payment te 
be made promptly upen receipt of the contract or lense by the 
company. And the sontract further provides that "all the 
contracts to be executed upen the forms used by the party of 
the first part, « copy of which is herete ettached." 

The attsched form this referred te provided that ell 
checks ehould be made payable to the order of anid company . 

Cryer's contract with seid company expired July 2, 1922. 
On July 6th following he made a written contract with appeliant 
in the name of said company on one of seid forms purporting to 
S11 appellant 952.92 aquare feet of fleor space en the first 
fleor of the wilding fer $3951.66 (at the compony's regular 
schedule rate of $4 a foot), for which appellant hended him ite 
cheek for $2800 on eppeliee bank, benring the same date and payobl e 
te the order of said expesition seompany. Cryer hed the check 
certified the next dey, endersed on its back the name of the 
company, “by &. J. Cryer, Agent,” snd then his ewn nema, end 
deposited 1% in hie persekal eosount with the Illinoie Trust & 
Savings Bank, Chicage. ‘fhe check was cleared in due course and 
paid by appellee bank and charged to spreliant's secount. 

Bearing the same date, July 6th, Cryer addressed a letter 
to plaintiff ecimexledging the reeeipt ef the check fer $2800 “in 
full poyment ef apace,” ota,, which was signed in the name of the 
company by eadid Cryer. On July 21, the company's direscter general 
wrote a letter to plaintiff from ites office in Bew York stating 
thet the memorandum of ite agreement of daly 6, 1922, had been 
forwarded to it on the 18th inst., by its *“ex-agent” Cryer, 
evidently, as was apeumed, to obtain its approval ef plaintiff es 
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an exhibitor. The letter acknowledged the right of Cryer on the 
terminction of his agency te resell the space, but stated that 
the company was not undertaking to make eny contract with plaine 
tiff, that it should be made by pleintiff with Cryer, and the 
check shouid be made paynble to him and net to the order of the 
company. The letter, however, approved of plaintiff se an exhibipr 
and gave it information of the postponement of the time of opening 
the exposition and the time for forwarding the oxhibite. Aeplying 
te this letter on July 26, plaintiff stated in effect thet 1% 
Supposed it wes making the eontract with the company, it being on 
its printed form, ond after referring to the form of ita check and 
the endorsements ecked for an affideuvit at the earliest possible 
moment to the effect thet said Cryer did not heave authority te 
endorse the company’s name on said cheek, An affidavit to that 
effect wae sent te plaintiff on July 28. Of asme date the company 
wrote plaintiff a letter in rerly te ite ietter of July °6. In it 
it again stated that Cryer had the privilece of selling seid space, 
subject to the conditions of its regular printed form of exhibiter's 
contract, (which were set forth in the contract form used) but that 
Cryer ih so doing wae net acting «# ite agent and had no autherity 
to endorse its check, and adde@: “As we de not wich te see you 
suffer in this matter, we wili say that we are perfectly willing te 
have you use the space bought of Mr. Gryer, during our exposition, 
Becember 1 to December 32, 1922,"% (when the exposition «ae to be 
held) “and awsit your aceeptance so that we can list your name 
emong our exhibitors.” 

it dees net appear thet plaintiff rescinded the contract 
or rejected such offer and ratification of it. Fer dees it appear 
that amy notice of these proceedings and of such correspondence 
or of the alleged went of authority by Cryer to enderse the company’s 
Mame on the check ec aforesaid, was ever brought te the attention 
ef defendant bank prior to the beginning of the muit on Nevember 
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27, 1922, some four monthe later. It appenre that the exposition 
was not held - thet the company wert into bankruptey at some Later 
period. 

From this evidence we think two presumptions mist be 
indulged: (1) that in the absence of a rescission or preef there- 
of plaintiff sccepted its status as an exhibiter, whieh was not 
altered by the fact that the company subsequently went inte banke 
ruptey; and (2) thet plaintiff having accepted such status with 
knowledge thet Cryer was entitled te the proeveds of the sale, 
and, aa may be inferred from absence of proof te the centrary, 
having sllowed ita check te be cherged up agninet ite eccount in 
defendmt benk without notifying the benk of ony want of euthority 
ef Gryer te endorse the cheek, until it brought ite ewit, it 
acquicsced in the cherge. 

if the endersement was siede without euthority 1% was 
pleintiff'es duty, if 14 did mot intend te abide by the trensaction, 
te notify the bank thereof promptly or within a reasonable time in 
order that it might take steps te prevent ite less, which would 
be presumed from delay or negligence so to notify it. (Firat 
: Yirst National Bank, 314 Ili. 269, 275; Union 
Netionel Benk vy. Yarmers' & Vechanien’ National Bank, (Pa.) 16 
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Ae Le Re Amn. 1120.) In the ease first cited the court recognized 
the principle that when there hae been en unresconable delay in 
discovering ond giving notice of « forgery it will ber « recovery. 





In thet case there wae fedlure to report the forgery for upwards 
of three monthe. ve think the same principis is applicable te 
the case at ber, 

However, notwithstanding the exposition company stated 
in ite letter of July 26, thet Cryer had no authority to 
endorse its check, its contract, se above set forth, by which 
that qestion must be determined, shows the contrary. It 
sllowsd him the right t¢ resell the space in question and ree 
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wired him te nee one of its ferms which net only provided 

that checks in payment should be made out to ite order, mt 

gave him full right and outhority te collect the price of such 
gale, and if eny part thereef wae nat peid for, the company 
would pay him promptly upon receipt of the contract for the 
difference between the amount received and the amonnt net paid 
for, thus impliedly, if not expresely, anthorizing him te 
enderee « check civen for his ow space and benefit, thouch 
required te be made payable to its erder. In other words, while 
the same formalities were required ao if the sale was made by the 
eomvany it nevertheless rececnized the sales price belonged to 
Cryer and expressly gave him the right to scellect the same, The 
effect of the trenenction was te eetablish e eontract relation 
between the company and oppellant se fer as the former was obliged 
to reserve the apace, and the istter te observe the conditions of 
the reservetion, mt under the provisions of Cryer's contract 
with the company, the purchase price and check given therefor 
belonged to Cryer with his right te convert it inte cach. 

We think, therefore, thet defendant sustained the 
wurden cest upon it of shewing cuthority te enderse the check. 
But before it wan obliged under the issues to show such outherity 
Plaintiff wes bound te show diligence on its part te enable the 
bank to prevent Jose to it, and there was mo affirmative oreoft 
ef such diligence. 

in view of thie conclusion it is immaterial whether or 
met apreliant knew thet Cryer was selling his owm espace. But 
em that fact we cannet say thet the verdict is monifestly sagsinst 
the weight ef the evidence. Appellant contends thet thia was the 
evuciel fact in thse case, and that becsuse the negotintions for 
the contract were had with ite president, in the presenes and 
hearing ef Ris sen, and they beth denies Cryer's testimony te 
the effect that the former knew Cryer was celling his own spece . 
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and read hia centract with the company, the preponderance of 
the ®vidence was with appellant. But there was other testimony 
bearing upon the fact which the fury probably considered in 
determining the credibility of the witnesses on this point. 
The ceontract celled for a payment ef $2800 on o purchase price 
of 93931.68. Om the same day Cryer's letter acknowledged the 
§2800 as payment in full. Im explanation of this he testified 
thet he wae obliged te follew the exposition company's ferm of 
eentract which required the aale of sush space fer such price 
{at $4 per square foot), and as under hie contract he could sell 
hie own space at any price he sew fit, he negotiated the sale 
therefor in fact fer #2660, and in Justification of hie sutherity 
eo to do hold epeelient’s president it was his own epece and 
showed him hie contract with the company. Appellant's president 
met auch testimony by testifying thet the day efter the contract 
was entered into Cryer come to him and seid thet he could settle 
the contract for less money if he poid cach. ‘This is not only 
inconsicetent with om ackmewledgment of the payment in full on the 
previous day, tut sise with the fact that $2800 would be received 
in any event by the terme of the controct. It ie rather difficult 
te understand why if his testimony is true, Cryer should surrender 
hia right to over $1060 yet to be paid under the contract, or 
piaintify should net heve had the contract changed which pat it 
Wider tant obligetion. gueh an atrangement would of itself pat 
appellant on inouiry as to Cryer*s autherity te make it, which would 
neoturaily nave been explained by reference te the company's con- 
tract giving Cryer space he might sell for himeecif. Ye cannot 
Say, therefore, that the verdict was manifestly ageinet the weight 
of the evidence and think the judgment sheuld be affirmed. 
AVPIRBED » 
Gridley ond Fitch, JJ.» concurs 
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MS. PRESIDING JUSTICS Bakes 
DELIVERED THE OPINION OF THE COURT. 


Thies appeal presente the question whether the court 
exercised a sound discretion in dwemying the metion of the 
gerniahss to vacate « final judgment ageinet him. 

foth the conditional judgment and the final fudgment 
were entered by defeult of the gornishee te sypesr on the return 
dey efter service wan made fer each cecasion upon ite local 
effiecer or agent. 

ros the effidavit of ite local assistant manager, filed 
in support of the metion, it appears that on each return day he 
attended the eourt and heard the cese ealled, but being ignorant 
ef the procedure or its effect and not having the advice of e 
lawyer, neither made an oral response nor filed on snever, and 
that he did met have lmowledge of the judgment until service of 
the execution. Hie affidavit slse sete up that the garnishee was 
net indebted te the fudgment debtor ond never had deen. 

while there is no pretense thot ienerance of the low 
alone justified the motion it ie urged .taet upon the state of 
facts set forth in the «ffidavit showing a good defense to the 
merite and good faith in affient's attendenee in responee to the 
writ en each ocession, though in ignorance of «het he was to de, 
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thet te promote Justice the court's diserstion should have heen 
exercised in faver ef the motion. It has been held in this State 
that notwithstanding it wan a matter of diseration whether a default 
should be cet aside, still, ccces may arive in which there has been 
such so stete of facts ea te call upen the court to interpose, te 
promote justice, by reviewing « decision made in the exerecias of 
diseretionery pewer. (enloe v. Lebar, 52 Ili. 255; Meagon ve 
WeNamera et oi., 57 TLL. 274, 277.) “e think this is one of those 
Casey, ¢apeciolly es a more liberal rule is generally aprlied to 
applications of gernisheesa for relief fram defaults than ia epplied 
6 applicetieons by erdinery defendamta. This in becouse a garnishee 
is not en interested perty in the prececding eo far so omy prospect 
of being benefited is concerned, yet an interested third person so 
far se the denger of being injured ig concerned. {Corpus Juris, Vol. 
23, p. 338; Firet Stete Benk v. Nrenclke, 7% No. Dak.s, Vol. 23, 568; 
Waplee en Judgments on? Garnishments, 2¢ fd., see. 501; [vans v. 
Yorn, 55 tm. 302.) In» similar ce where the gornicshee thought he 
was required by the erdit te oppear im ceurt in person and answer 
orelly es 2 witnecs, and wen in fxct in attendance for much purpose, 
ond « defowlt wes taken againmet him, 4t wus held thet the court 
exereised » sound direretien in vaeoting the judgment. (Herz v. 
Syotein, 1 Tex. App. Civ. Sas. 1217.) | 

In view of our eonclueden thet the court abused ite 
diseretion in enech ciresmstences im not ratating the Judgment, the 
motion for which wus male vithin thirty days ef ite entry, we need 
mot Consider the other peint urged thet the final judgment was a 
rullity. 

Ageordingly the judgment is reversed and the couse 
remanded. 

REVERSED ARD REMANDED. 


Gridley ana Fiteh, JJ., concur. 
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STANDARD SANITARY MANUFACTURIPE ) 
COMPABY, = \cerporetion, f } APPEAL FRON 
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DELIVENSS TRE OPINION OF THES COUNT. 


This appeal is from a fudgment on the court's finding 
ageineat plaintiff on stipulated facte. Pleintiff ie tre lessee 
of certain reel estate, and defendanta are remote acsignees ef 
the lessor. The leave ig fer 4 deseribed let end « tedidine 
te be erected thereon *in accerdsmee with plensa and epecifications 
attached therete.* The resfing specifications previde fer covering 
the emtire recf with four iayere of felt and grevel, ani fer 
fleshing sreund the chiomey, “the whole te be done in « thereugh 
and workmanlike manner enc gusranteed fer five yeore.® Before the 
expiration of the five yeere the reof having lesked frem seme couse 
Or senses not dieciowed in the stipalation ef fete, whether from 
poor materiel, bed workmanshir er etherwise, plaintiff requested 
éefendants to repeir the seme. They refused and repadira were made 
by plaintiff, for which it seeks by this suit to be reimbursed, 

the theery of plaintiff's claim is thet soid cuaranty 
Slouse in the written specifications conetitutes « covenant on the 
port ef the lesser which runs with the lend end is binding en the 
eesignees. This is « miscenception. The guaranty was one by the 
*eontracter to the lesser, not by the iseser to the lessee, and 
Sonstitutes neo legitimate part ef the epecifiestions ac sash, in 
the sense in which they are referred te in the leave. ‘Truc, the 
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lenee called for construction of s wuilding in eccerdsnce with 
the wlans and speeifiextionn, smi for aught chown to the contrary 
it wae se constructed. But there may be construction accerding 
to plane and specifiestione ond still mot fulfill the promise of 
their endurance. The guaranty ees on independent undertaking of 
the tontrector in effect that if, constructed ec-erding te the 
epecificstions, the reof did not last and withstend the elements 
fer five years, he would moke 1% good sida maak length of time. But 
the lease did not provide expresaly or byZreference to the 
specifications, that the lesser or hit aasigne cul4 rorreant the 
work, ond meke necessary copsire if the centrecter did met. In 
facet, the lesee contains mamerous provisions that negstive any 
such senstruction or intention. it expressly provider thet the 
leases hes examined and mows the camditione «nd requirements 

at outiines in the attached plane and apecifientione, that 4+ 
would tuke peecession on compliction of the building, end «2k no 
further requirements of the lessor; that on taking possession it 
ackwowledges the tudidimg hee been erected in eomplianee with the 
terms ef the demise ond eheaii have me further cleim or claims 
ageinet the lesser, unlessz at the time of taking eosneacion it 
shali furnish & written etatement te the lessor giving in detail 
such objections as it may have in connesetion with the unfiniched 
eonetruction scscarding te the plans and spocificstions; that the 
Lesser shall neat be liable for omy demage eocesioned by fuilure to 
keep seld premises in repair, or far dumage eccanioned by water, 
snow or ice being upon er caming through the ref arising from 
amy atte of ceetenamts or ether ocoupante of the some mwilding, 


OF of emy Owners or cecupante of adjacent er contiguous prover ty. 


There if me evidence thet on taking pousession of the 
Broperty plaintiff’ cutmitted any statement in writing of objections 
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to the censtruction, nor how the lesk in the roof was coused, 
whether frem poor sonetruction or otherwise, The lease 
elearly prevides thet the lesace aheall make repairs otf ite 
own expense, and expresely that the lendiord shall not be 
rerponsible or Miabie for any dumage oecauioned by ony eater 
coming through the reef. aking into sonsiderntion oll the 
covenants and egreemente in the leane we think plaintiff has 
mo ¢enae of vation. 

The judgment is of firmed. 

AP FLR LD. 


Gridley and Yiteh, 17,., concure 
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BR, TUSTICH BARNES DSLIVERD THR OPINION OF THR COURT. 


Thies appesl is from an order increasing an allowance 
appellant wae previously erdered te pay fer the suppert of his 
two children by marriage with appellee, his former wife, from 
whom he ebtained a diverce. The children, however, were 
ewerded te her sustody. 

The petition for such inoresse wes filed ty appellee, 
setting forth that en Cecember 21, 1917, he had been ordered 
te pay 380 per month for their suppert; thet she wae now ebliged 
te send them te school an they had attained school age; thet soid 
aliowsncse wae inadequate for their support, maintenance and 
education; that both children recuired medical xttention for 
reasens stated in the petition; that her pewer te support the 
children had become impaired, and that apreliant was now carning 
in excess of $2006 per month. . 

Appellant 's anewer te the petition set up that he was 
receiving @275 per month as a dentist in a pesition not permanent, 
- by reason of which he hed equipped an outside office to eatablish 
himeelf im the practice of his professior te prepare fer the 
contingency of the terminetien ef hie employment, for which he had 
berrawed money and incurred a lerge indebtedness; that he was 
again married and thereby subjected te inerenesed expenses, end 
if he were required to pay en additional allewance it would work 
a great hardship upen him. 
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When the petition wae called up appelisnt in reply to 
the court's inquiries stated thet when the decree was entered 
he wes earning §160 a month, but «xt thot time his income was $275 
@ Month. His counsel thon remarked that as the order entered 
shortly after the diverce required a peymnent ef $25 =» month for 
the euppert ef the children ond later, in December, 1921, it was 
changed ta §56 a month, he wished te prave the allegations in the 
enswer a8 to appeliant's expenditures eas therein specified, and 
that in 1917, #hile making less moncy his expenses were pro rata 
less then when making more money and married again, 2nd that his 
wife wae about te be confined. The court ruled in effect that the 
proof would be immaterisl or umnecessary, for admitting the truth 
ef these facts which were set up in the onswer it appeared thet 
when the order of 1917 was entered his income was only #100 a 
month, whereas it wee now ¢275 o month, end accerdingly entered 
the order increasing the sliewance from {50 toe #75 por month. 

We fail to see any error er abuse of diseretion in the 
order or the procedure. The court having sdmitted as true all 
aprellant wished te prave, he was denied mo epportunity to present 
what he wished the court te consider. The children were wards of 
the court, and it unquestionably head juriadiction te require 
apreliant to make adequate provision fer their needs so far ug he 
waa able to do eo. As seid in Plaster v. Plaster, 47 Til. 299, a 
somevhat similer case, the decree did not impose upon the mother 
the duty te suppert the children ner release the father from that 
obligation. Of course, increased expenses incident to a second 
Marriage or the effort of apvellent te establish himself in the 
practice of his profession had no such effect. ‘hile he cannot be 
yequired to pay beyond hie ability, ve carnnet say from the admitted 
facts thet the order requires him to. The court ie stili epen te 
him if his circumetanees justify ite medifiestion. 

Hie counsel hes cited cases te the effect that to justify 
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an order for em increase of alimeny proof should be made of a 
ehange of cireusmstences from those considerad when the original 
erder was entered, The order sppenled from is not en erder for 
increased salimeny but for eapport of the children. These twe 
obligations fer which the court mav make provision under section 
14 of the CAvoree Act are distinct and ecparate. (Xonitzer v. 
Konitgzer, 112 Ill. ing. 396; Fisster vy. Planter, meprea: Foote 
v. Ponte, 22 Iki. 425.) In the Plgster osee an order fer the 
suppert of the ohildren, entered teolwe years softer the decree 
of diverce, and after the erdes fer alimony hod been diecharged, 
ese affirmed wholly upon the ebligation af the father te 

miprort them, 

But if omy such preof weer requisite it sufficiently 
appeared in the fect of the change in appellant's inceme and 
the new necessities and conditions of the chdidren sinee tho 
first order for thedyr cuppert ras entered. 

The order epprales from is sffirmed. 


AS VI RGD» 


Gridley and Pitch, JJ., concur. 
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MR. PRESIDING JUSTICS BAXWES 
GELIVENSD THR OFINIOYN OF THE COURT. 


Thies ie a suit in detimpe brought in the Municipal 
Court ef Chicego to obtain possession of an autemebile valued 
at BR00O. The statement of claim sets forth the casertial 
elements of such « couse of action. The effidavit of merits 
sets up the special defense that the property wus detained as 
partial security for the payment of oan indebtedness due from 
plaintiff, ond thet it hed » legal right to retain the 
property until such indebtedmesa is fully polé and discharged. 
Defendent apreala from a fudgment against it. 

Gn submission of the case to the court without a 

preliminary 

fury 1t was acknowledged by defendent's counsel in hiy state=- 
ment te the court that such wae the ismue to be tried. in 
response to the court's inquiry be stated that the rroperty 
“wea seouired as a pledge fer an indebtedness; * * * we ¢leim 
that there is an indebtedness ond thet we lawfully came into 
possession ef the car and sre legally detaining it until he 
shali pay ue the money; * # * we have never been paid, we are 
keeping it lawfully. He is indebted to us and he pletged us the 
cer in the first instance.* There can be no auertion, therefore, 
of the issue presented beth by the pleedings and the sdmissions 
in open court, Fevertheless, defendent neither proved nor 
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attempted ts preve a pledge, and none is disclosed by the 
siraumsetaness im evidence. On the contrary, defendsent undere 

teok to prove that plaintiff “gave’ it the sutemebile te apply 

om his alleged indebtedness - though there woo no attempt te 

preve am agreement to teke it at aeny specific value - ond 

seeks a reversal of the judgment claiming that the prependerance 
ef evidence shows ite ownership thereof. But that was not 

the defense or recognised ieme. All evidence on that subseet 
should have beon disregarded os irrelevant; and in thia connection 
it may be aadd that dsfendant's offer in evidence of several signed, 
lengthy interviews and cenfexsiens of appellee bearing upon 
Sefalcations by which he beenme indebted to it emd which he had 
already testified to and omitted, was properly exeluded fer their 
irrelevancy in theiy entirety if for no ether reason. The offer, 
however, wag made on the ground of lamesachment. If sdmissible for 
thet purpose then defendant should have effered the relevant 
parts thersef end not the entire decuments. 

Ne contention is “ade by apsellant that such pleadings 
were net required, “AX wet relieved by eny rule of court frem 
conforming to the ordinary course ef procedure requiring adherence 
te issues formed by the plesdingn. shen reminded thet defendant 
had admitted plaintiff's omership of the ear in its pleadings, 
and thet 2t was stated under oath that the Car was put Up ae @ 
pledge, ite sounse] remarked: "Ch, thut is juet plesdings, we 
doen't have te etend hy eur plesdings; we can always change them.“ 
Sut while counsel recognized the necessity of omending the affidavit 
of merits by changing the word “indebtedness"® from the singular to 
the piural, he neither mate ner asked any change in the plesding 
with respect te the ground on which defendant claimed the right 
te detaim the <utemobile. In the couree of the trial, when 
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ngeain reminded of the issue, he remarked; “Sure, and we have 
the right to convert it inte morey or keep the property.” 

Defendant pleaded wa a special defense tnet it retained 
possession of the property as security ond not os the ownex thereof. 
it did met sustain that defenses. If the sourt did not disregard the 
evidence bearing on a different iseue, as it sheuld have donc, ite 
findings, however, both as expreesed orally and in the fudgment, 
negative both the claim of « pledge and thet of defendant's ownere 
enip oi the property. 

Shile from a review of the ontire evidence we would not 
be dispased ta differ frem the eourt's senelusions on either 
praposition, it is unnedesuary in she view we hove taken ta discuss 
the veldative weight of evidence an vhst vse not an isave im the case. 

Appeliaat's dounktel have sisn deported from the issues by 
arging in thia court that under the cireatetences of the eave defende 
ent hed on @quitebie lien on the sutemebile., Wet eniv was there ho 
wuch issue pleaded and no such contention urged in the trial below 
tut mere squiisble title ib rot wufficient to defeat en action in 
astinus. (iiieks vy. Mendews eft nl., 193 Ala. 246, 257; 16 &. J. 
1065.) The judgment will be affirmed, and apeeliant will be taxed 
with the usual costs ami for 12 pages of an additional ebstract. 

APFTARRD. 


Gridley end Viteh, 73., sencur. 





wvad es ome sone” " phaskueam2 ed ,ouok ‘ak te wesaaaee ‘whe ss 

3 * sgrsnqone ast goat “9 yarem ates $2 tieyaee wi Mess at oe 

oorkod os i dttt onmoitoh ‘katona a aa hobavte seneco ot 

- sRowrenly nanwe ont va gon ban eiiewon ue wreqaem walt Ie snide sik 
ad veomeners 4 tea kb sano “outs x Po venicbas od banalanad ~“ sheath 



















‘$08 biwew * eet sonobive oxkine ‘eae wy vie a 
_wovit hn me enokenionee histone att ae ‘ei 


213 soars f 


H. J. UMBRIGET, A 
‘ Appellee, , APPEAL PROX 
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Appeliant. 


“¥ ne \\ ge 4 | 
PAL 1.4. GUT 
BR. PRESIDING JUGTICE BARNES 
DELIVERED THE OPINIGR OF THE COUNT. 


thie is a evit to recsever damages for frilure of 
defendant te carry out hie contrast to sell a certain lot, 
with a frontage of 33 feet, to plaintiff, which the court 
asseunsed at $1726.75, a jury heving been waived. 

This sum included $1324.75 paid by plaintiff on the 
contract price ef $1650, and 2396 (en the basie ef 662 a front 
foot) se inereased value of the lot at the time of defendant's 
refussl to complete the contract. 

The only point relied om for reveresal is the slleged 
leck of competent evidence or which te bare a finding of auch 
increase in value. 

Plaintiff produced two witnesses who fixed the velue 
ef the lot at $2475, and 52000 te 92106, respectively. Their 
testimony was evidently based on a misapprehension of the 
Glsssifiention of the let under a zoning ordinance, suprosing 
it to have been classified for spartmentea of three or more 
ateries en ‘ugust 9, 1922, when the right of action sacerued. 

The competency of the preof ef the clascifieation 
under the ordinance, on which the testimony of esid witnesses 
aeeme in part, at least, te rest, if questioned. Sy mtual 
consent At was left to the court to ascertain the sane from 


reserde of the classification. The court seems to have acted 
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on information with respect thereto furnished by ita clerk whom 
she trial court 
Z sent to make the invostigstion. lefore entry of the judgment, 
however, at the time of the motion for a new trial, the ordinance, 
eo far as it bears on tne point in controversy, was read inte the 
record, and as read seems to justify apreliant's contention that 
the let belonged to » classificution for ea use ond size eof mild- 
ing less valueble then the claseification on which said witnesses 
neem to have based their valuation. 

Gne of said witnesses also testified that similarly 
lecated lets in the neighborhood could be bought for $1800, and 
it wae stimlated thet another witness fer plaintiff’, if vresent, 
would testify to a valustion of 355% par foot, thet is, S1815. 
Befendent placed # valuation thereon of $1400, 

The court's valustion wee 82046, at the rate of $623 a 
feot, which seems to have been o compromise betwoen the hich 
valuations of pleintiff's tee witmeessen, aforesaid, ond anie lesser 
valuations. But se the hicher valuations were fixed upen « rise 
apprehension of the «ntyusel cleerifiestion ef the let under the 
soning ordinance, the ccurt had neo competent evidence befere 44 
that would werrant » higher valurtion then 21815, on excess of 
$165 over the purchase price. 

Plaintiff wee alse deprixved of the use ef the $1524.75 - 
from Jermary 27, 1923, to March 10, 1928, smountine te 8240.25 
at the rate ef 5% interest. Hhe damegee, ther, inslude¢ said 
principsl end interest, and $165 increseed velue of the let, 
amounting in all te $1650. Ye therefore find the fecte sccerdingly 
and enter judgment here for thet mam, ench party te pey his own 
costs. 

REVZASED GITH FIFDLEGS GF FACT 
AND JUDGMENT HEME FOR $16. 
Gridley and Fiteh, JJ... concur, 
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we Sind thet the increased value of the lot in 
question ait the time of eprellent’s refusal to carry out 
his contrect ene (16%, «hich odded to $1524.75 paid thereon 
by appellee, not ceturnet or dulv tendered to him, and 
legal interest on the latter sum at 5% from time of payment 
to bresen of the cantract, makes the sum of @1620, which 
should be asacesaed as eppeliee's damages. 
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BR. JUSTICE FITCH DELIVERED THE OPIFIGR OF THE COURT. 


By thie writ of errer it is sought te reveree o decree 
requiring pleintiffe in errer te pay to a receiver the amounts 
of money collected by them upon subscriptiens to the eapital 
steck ef a proposed life insurance company which they unsuccesse 
fully attempted to organize. 

in Hovember, 1916, nine ef the ten plaintiffs in errer | 
signed « declaretion of intention to form mch « corperstion under 
the laws of Illinois, filed it with the inourenece superintendent, 
and were duly suthorized te open books of mmbecription fer the 
capital stock ef a corperstion to be known ae the “Herewles Life 
insurance Cémpany,” with a capital of $506,006, divided inte 10,060 
Shares of the par value of 356 each. Therevpen, the nine corpernte 
ers entered inte an agresment with plaintiff in errer Kax Opiegel 
previding that Spiegel should have the power, during the organisze- 
tien period, to purchase necesuary office eupplics, empley help, 
amd engage soliciters to ansiet him in getting subscriptions for 
the capital stock, which expenses were to be “defrayed from the 
surplus on sheres sold," and thet “fer precuring oubscriptions® 
he should receive « commiesion of twenty-five per cont, *to be 
paid from the payments as made by the subscribers,” Spicgel agreeing 
on his part te “get subseriptions te the said stovk at the price of 
«$160 per share." Pursuant te thie agreement, =piegel opensd offices, 
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solicited subscriptions to the capital steck of the propesed 
corporation, and collected payments thereon agsregeting $57,800. 
The orgenizetion wae never completed. The attempt to organize 
it was definitely abandoned in June, 1912, and at thet time, upoh 
a bill filed by H. Johnson, one of the plaintiffs in error, against 
the othera, alleging that 11 the emounts collected were trust 
funds, o receiver wes appointed to take chorge of what remained of 
them. ‘The receiver's total receipte were (6055.45, including 
$5720.87 collected as the result of a foreclosure decroe, which 
was affirmed by this court in Spiegel vy. Solpers, 226 Il. App. 4466 
In September, 1915, a cressebill was filed by two of the 
ateeck eubscribere, sesking te charge plaintiffs in error with lise 
bility as pertners, and in Geteber, 1921, 8 second croarebili wes 
filed by vix other subseribersa in their own behalf and thet ef all 
athers, chearcing that the ealicstions made upen subscrivtions fer 
gteek were a truet fund and thet the agreement vith Gpiege] was 
illegal. In July, 2922, ismes having been joined on the original 
bill end both crossebills, evidence wor heard in open sourt and an 
interlecutery decree far on accounting wae entered. That decree 
finds the facts substantially «ae abeve seteted regerding the une 
successful attempt made to organize the cerperntion; that the pay-= 
ments made en the ateck subscriptions constituted a truest fund for 
the use of the subscribers from thom 4t wes cellected, and that when 
the attempted organization wae abendened by plaintiffs in error, 
they became trustees of the fund and accountable es such te the 
subseribers; that 211 ef the amounta received unen the steck eube 
eeriptions by visintiffe in errer, except the amount recovered by | 
the receiver, had been expended, end thet certain portions thereef / 
were “improperly end unlawfully diseipated* by the nine corporstord 
"by and throuch their fiseal scent, Wax Spiegel;" that the couse 
be referred te a master in choneery for an aecounting; thet netic: 
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solicited subscriptions to the capital nteck of the propesed 
corporation, and cellected payments thereon agsregeting $357,800. 
The orgenizetion was never completed. The attempt to organize 
it was definitely abandoned in June, 1915, and at that time, upoh 
a bill filed by H. Johnson, one of the plaintiffs in error, against 
the othera, alleging that all the emounts collected were trust 
funds, a receiver wee appointed to take chorge of what remained of 
them. ‘The receiver's total receipts were 6055.35, including 
$5726.67 eollected as the result of a foreclosure deeroe, which 
was affirmed by this qourt in Spiegel) vy. “Yolpers, 226 Ill. App. 446. 
In September, 1915, a creasebill was filed by two of the 
eteck eubscribere, serkine te cherge plaintiffs in error with liae 
bility ao pertmers, and in Geteber, 1921, 5s second croarebill ves 
filed by cix ether subseribera in their own behalf end thet of all 
others, chereing that the eoliections made upen subscriptions fer 
uteck were a truet fund and that the agreement vith Gpiege} was 
illegal. In July, 192°, isomes having been joined on the original 
bill end beth ecroasebills, evidence woe heard in epen sourt and an 
interlocutery decree fer on seccounting was entered. That decree 
finds the fects substantially ae abeve stated regarding the un- 
successful attempt made to orgonize the cerperntion; that the pay- 
ments made en tha ateck subserintions constituted a trnet fund fer 
the use of the subecribers from thom it was celiected, and that when 
the attempted ergenization wae abandened by plaintiffs in error, 
they became trustees af the fund and accountable es such te the 
subscribers; thet all of the amounts received upen the stock eube 
ecriptions by plaintiffa in errer, except the amount recovered by 
the receiver, had been expended, end thet certain portions thereef 
were “improperly and unlawfully diseipated® by the nine corporstore 
“by and through their fieeal egent, wax Spiegel;" that the couse 
be referred to a maeter in choneery fer an accounting; that ne tice 
be given to all subscribers to file their claims within a 
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specified time, and for a hesring by the master upon all claims 
to which objections might be filed. FPilaintiffe in errer prayed 
an appeal from this interlecutery decree, which was denied, The 
master made a repert, giving the names of a11 subscribers who 
Kad proved their claims and the amounte thereof, s@crege ting 
$25,156, ond recommended that » decree be entered requiring that 
omcunt, together with interest, costs and soliciters' fees and 
expenses, to be paid to the receiver by plaintiffs in errer. The 
final decree is substantially in conformity with the master's 
report. 

it da first centended that the record dees not show any 
certificate of evidence suprpertin« the interlocutory deerec. *hile 
that de true, the dceree itseif finds the ultimate facts upen whieh 
it wee based, ani that is sufficient. (Aybakewies vy. Sybakowies, 
206 Ili. 550.) 

it is next ineieted that ne trust is invelived, that each 
of the subscribers hae an adequate remedy at lew againot pleintiffe 
im error, eid thet the bill is multifsrieus. These obsections may 
be Goneidered together. It is apparent from the findings of fact 
made in the preliminery decree, that plaintiffs in errer were 
promoters of the propesed carperation, and the rule is well settled 
that euch persons oecupy a relation of trust ond confidenes te the 
proposed company (Dickerman v, Northern Tryst Co., 176 U. Se lil, 
204), snd else tewarde persons whe on their invitation er solicite 
ation subscribe fer ctack in the corporation which they are in the 
act of erecting. (1 Thompson on Corporations, © 103; Musen v. 
Eervethers, 105 Be. 392; Hayward v. Leceon, 176 Mase. 310; 14 
Corpus Juris 253, 8 285.) In Lome v. Blocki, 286 112. 91, 95, it 
was held that whether the money of the subscribers to capital stock 
Gan be used by sorporaters for expenses ef trying te sell ctock te 
others, and for rent, clerk hire and other expenses of the core 
peraters, must be determined by the provisions of the stetute, and 
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that the «ct previding for the organiantion and regulation of 
life ineurencs compsnias requires tiat the entire amount of 
Capital stock ehall be aubseribed and paid for end ahall remain 
as the cepital ef the campany, and "gives no warrant for the 
expenditure of money subseribed fer sapital soteck in payment of 
expeness inevrred by corporeters in the attempt to farm a core 
peration.* There is a suggestion in the recercd thet seme of the 
steck mubscriptions that were taken authorised the use of the 
subseription money fer the perpove of paying auch expenses, bat 
the mester's repert and final deeree show that no such agreement 
wae made with amy of the sixtyenine subscribers whose cleime were 
preved befere the mextar er included in the amount required by the 
deeres te be peid by plaintiffs in errer to the resedver. I% 
follew:, we think, that the whele emount celiested upen the stock 
subscriptions ef subscribers sho proved their claims in this cuse 
gonetituted «a trust fund, ond pleintiffs in errer are chargeable 
therewith se trustees, hile each of euch subseribers no deubt 
eould have recovered a fudgeent ageinet pisintiffs in error fer 
the amount of his subscriptian, «« wae dome in Drinkwater v. 
Bpieget, 229 121. 627, yet, boweuse of the truat relation exiating 
between slaintiffs in errer and the subscribers, there vas a more 
adequate resie¢y in cquity available te all the obseribers. It 
feliews alse, that the b411 wee not multifarious fer the roxnsens 
Stated. 

Tt ia urge< thet no interest upen the amounts paid by 
the subcaribere cevld preperly be allewed. The contrary wae held 
in Gelden vy. Cervenks, 278 Ihl. 406, vhere it ie said (p. 455) that 
"in ecuity, interest is allewed beacuse of equitable eonsidersticns, 
and de given or withheld on, under oll cireumctonces of the cnse, 
weomes ecuiteble and fust." Pleintiff_s in error having received 
funde which belonged to the subseribers, and heaving votained the 

game without outherity of lew, are liable fer intereat thereon from 
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the time « demand was made for payment, which was when the 
oress-bilis were filed. (Ibid. 435.) The came principle is 
recegnized in Lehsan vy. Neothbarth, 159 Ili. 270. 

While the allowance of solicitors’ feen and expenses 
ie sevigned ca errer, the alleged crrer is net argued or mene 
tioned in the briefs ef counsel. It must therefore be cone 
sidered as waived. 

It ie finally urged that neo proper proof van made of 
the cisime eof the subseribers. fhe record chawe that each of 
the subscribers submitted a aworn statement of the amount paid 
by him er her upon ateck subscriptions, ané thet this claim 
wee verified by comparision with the Sooke of plaintiffs in 
error, ehich were in the hands ef the re¢eiver and offered in 
@¢vidence. We think thie wae sufficient te sustain the deeres, 
in the ebsenee of any counterveiling evidence. 

Finding neo reversible error in the deeree, it is 
effirmed, 

AFFIRMED. 


Barnes, Fe Je, and Gridley, J., concur. 
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BR. JUSTICE FITCH DYLIVERED THe OPINION CF THE COURT. 


Thies is an appeal from a judgment of the Cirmit court 
allowing the claim of Wiliijam J. Koxley, Inec., an illinois cere 
poration, sgainet the extate of John F. Dadie, deceased, for 
$2729.99, which amount is neerly 916,000 less than sppellant 
claims te be due. 

John F. Dadie died in Cctober, 1915. "or many years 
before his death, he wae an employee of the apreliant cerporation, 
and during the last year of hie life was its president. All the 
capital stock of the corporation was owned by William J. Hoxley, 
and ene of Zoxley's deuchters was Dadie's secend wife. ‘*hen 
Dedie died, George Zoxley, « son of Yillinm J. Moxley, became 
the president of the corporation and the sdministrator of Dadie'e 
estate. The corporstion filed in the Probate court » ¢leim sgainst 
the estate *for overdrafts and money advanced to John Francis 
Dadie, dscensed, at his request, from July 1, 4. %. 1913, te 
October 12, A. 5. 1916, $13,477.45." After a hesring thereon, in 
which Gertrude A.Uadie, the doughter of the decedent by his first 
Marrisge, wes represented by counsel, an order was entered allowing 
the claim for $11,456.50, from which order Gurtrude A. Dadie 


prayed end was allowed an appeal to the Cirewit court ef ceok 
County upon giving « bond fer $250 within teenty days. ithin 
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the ting limited, her bond in that amount wan approved by the 
Probate court. The transeript shows thet the bond bears the 
"6. K.e* of the rresent attorneys for sapyeliant. 

in the Cirewit court, on order wae entered referring 
the claim to e referee, as provided by section 68 of the Froctice 
Set. Am extended hecring wow hed befere the referee and he made 
@ report Sinding that the estste was indebted to the corporrtion, 
first, "fer monies paid out fer John F. Dadie, individuslly, 
$1426.61;* secend, “for monies peid eut for Jackson treet lot, 
$694.26;" and third, "for monies peid te er for Bra. John FF, 
Dadie, $9653.57." The Jeckeon atreot lot thus referred to was 
a plese of property jointly owed by Mr. and Mre. Dadie. Bxcepe- 
tions to this repert were filed by Gertrude A. Dadde, and a fury 
trial thereon was demanded ty her, but the Cirevit eourt proceeded 
te hesy the Gaze 26 a chancery suit and to determine the iceves 
without calling a jury. A deeree wee entered approving the 
referee's report, which deeres, on Gertrude A. Dadie's appeal te 
thia court, was reversed and the couse remanded, mainly on the 
eutherity of Continents] Beer Fump & Plumbing Co. ve George J 
Seoke Co., 209 IL1. 104, bennmuse of the error of the court in 
refyeing a jury trial on the exceptions filed to the referee's 
report. (Dedie vy. Hoxley, 225 111. Appr. 374.) 

Upon the vemanduent of the couse, « jury trial wae had 





in the Cirqait court. pen thet trial, no qestion war raised 
as the first two items of the claim as reported by the referees. 
The only issue presented to the fury wae upon the exceptions filed 
to the third item abeve quoted. The jury returned « verdict 
allowing the claim for the amount of the first two items, only, 
with interest, and from a judgment entered or that verdict, this 
appeal wae perfected, 

Appellent first contends that the Circuit court erred 


im denying its motion, made in that court, te dismiss the 
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appeal from the Frobate sourt, for the reason, as is claimed, 
that Gertrude A. Dadie had no right to appeal. The argument 

om this point is that section 68 of the Administration Act is 

the only prevision fer an apresl from en order of the Probate 
eourt allewing er refocting o cleim; thet by the terms of that 
seetion the right of appeal is given to “either party;" that 
Gertrude A. Pedfe is net such » party, and thet the sdministrater, 
the "preper perty," did not appesl. 

Section 124 ef the Administration Act gives the right 
of eppesl from the Prebate court to the Circuit court to “any 
person whe may consider himaelf aggrieved by any judgment, order 
or decree of such court,” and by the torma of thet section 4% 
apodivs "in ali mimtterw ordeing undor this act." <Appellent insists 
that thiv section dees not apply here because it is general in ite 
terms, while section 68 refors apeciclly te the elicwance of claims, 
Geneeding this t be true in ardineary eaves, it does not follew 
that Gertrude 4. Badic was not a "party" to the order af tha 
#rabate court allowing the ecluim. Ordinarily, the perties to a 
preceeding in the Probate court for the sliowance of « eleim are 
the claimant on the one side and the administrator en the ether. 
in thie cane, however, George Moxley testified thet after the 
Glaim was filed in the Probate court, he filed a potition ocking 
that “seme lawyer be aprointed to defend the cztate againet this 
@leim," whereupon “iy. Meade was appointed." liv. Heads wae and 
is the «tterney fer Gortrude 4. Dadie, the sole her at law. 
Theresfter, Gertrude A. Hadde «16 troated and recogmized ae the 
reel perty in interest in the Probate court, im the Cirouit court, 
end im this court upon the former apreal. Because of the con- 
flicting personal interest of the siminictrator, ashe wee, in fict, 
the enly person interested in rocisting the claim of the corperation 
ageimet the eetate ef the decessed. Under the cirounstancer, 
we think, she had the right te «preal from the decision of the 
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Frebate court, whether she be considered ae a “party,” under 
section 68 ef the Administration Act, or as "a person aggrieved,” 
under section 124 of that ect. 

Objections are alse mede to the form and seme of the 
terma ef the same appeal bond. ‘© must osmmme thet if thease 
objections hed been called te the attention ef the Cironit court, 
it would have required » ouffieient bend to be filed. They are 
ebjections that might have been oured by giving a new bond, if 
requested in apt time. Having made no such request, end having 
in fact marked the bond %).K." before ite approvel, we think 
appellant is not now in « position te cemplain ef there matters. 

it ie next urged thst the exerption te the roferee'e 
Yepert was mot wafficient te reise ony isewe fer a fury trial. 

Thie relates mercly te the form of the exception. Aw filed, the 
exeeption specifienliy excepts to that part of the referee's report 
eoneerning “moneye paid out to or for Mre. John F. Dadie * * and 
tetaling the sum of $9653.57," and then slieges thet there is no 
preoft thet this omount “wes indebtedness due from John F, Dedie, 
deceased, or the estate of John F. Sadie, deecensed, to said Ym. J. 
Woxley, Incorporated." The contention is thet this lenguage tenders 
ne dowae of fact, but merely raises the question whether mfficient 
proof waa made before the referee te justify hie finding. The some 
contention wae, or might heave beon, urged in the former sppesl, and 
wee necesserily disposed of by the former decision. ‘then the 
purpese of euch exception and the demand fer a jury triel thereon 
are considered in comection with the procedure outlined in section 
66 of the Practice act, we think it 4s olear thet the meaning end 
intention of the exception was te raise an issue of fact ea te 
whether the item objected te was a debt of John F. Dedie or of hia 
wife. That was, in fact, the issue tried, «nd upon which the ver- 
@ict was rendered, 

Upon the merits, eppelliant contends that there is ne 
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evidences tanding to overcome the prima facie effect ef the 
referee's findings as te the items in contreversy. After a 
prima fneie case had been made under section 68 of the Practice 
Aat by introducing the referee's repert and properly excluding, 
oa we think, the transcript of the evidence taken before the 
referec, appellent rested. Thereupon, sappelies introduced an 
old agcaunt beck which wan identified se "Mr. Hexley's persenal 
ledger.* In it there was on secount with “Niee BM. Moxley," 
beginning in #pril, 1491. The bookkeoper testified thet this 
referred te the daughter of Wiliiam J, Moxley whe ofterwarda 
married’ John F. Dadie; thet the account woe begun by Kr. Koxley 
“when he was an individucl, and when he was a corporation it 
went om just the same, no cheonge in the account,” except that 
when Mies Nexley wan married the beakkesper wrete above her neme 
on the account the words "lira. J. Usdie.* Sundry pages from 
appellant's leter ledgers were alwo introduced. The bookkeeper 
was then called, and testified thet after the marriage he was 
directed by John F. Dadie to credit his wife's agcount with an 
allewence ef 9120 nx month (which allowance was later increased 

to $125 « month) and te charge the seme te his account. Her 
account showe that from 1895 te 1962 Hrs. Dadie apparently 
overdrew her account 923545, and on December 21, 1900, thet amount 
wae charged to John Dadie's account by dircotion of “iliiem 7. 
Moxley, snd her account wee discontimued, The beok shows that fer 
Over ten yerre thereafter sll amounts paid by the corporation fer 
Mra. Dadie's benefit were charged to the account of John Dadie. 
His account wee eredited with the salary due him, beginning at 
$300 and inereasing to $800 a month, and in July, 1911, there was 
® debit bslance of menrly 920,000 shown in his account. At that 
time the system of keeping the books of the corporation was 
shanged and m leese leaf ledger wae opened. In thie ledger three 
accounts sre shown, one against Johm Dedie, another against 
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Bre. Dedie, and a third oreinet the Jacksor atreet let. These 
egcounts de net begin with any balanee broucht forward from the 
other beeks or accounts. ‘het woe done with the balenee of resrly 
$20,C00 apparently due from tobn Dadie at thet time, es chown by 
the old books, deer not sprerr from the evidence. These facts 
had oe tendency, at leset, to show thet in 191) whatever cleim the 
corporation may hove hat ogeinet the decenred or cecount of psye 
ments made by the corperntion for the benefit of Ure. Dadie, wan 
cancelied or absrndened. <All of the items entering into the emount 
in controversy were therenfter cherged, on the bookr ef the core 
peration, net ageinnt the decensed, ut arainnt Mro. Dadie pere 
sonrily, end an examination of the leose leaf ledger eheetr introe 
duced in evidence by sprelice shower thet nome ef there itema was 
charged or treneferred to the account of the deceased ot any time. 
The deceased wee appsrentiy » men of small meena, dependent to a 
large extent, if not entirely, upon the selery he received from the 
serporstion, yet, during the last four years of his life, his wife 
received from the ¢erperstion owned by her father, necrly 910,000. 
The fury apparently foun? from all this evidence thet it en» more 
ressoneble to eenclude thet Fre, Badie's father was poyines some of 
her bilis for persennl wearing aprerel, etc., thon that the deceased 
was a defoulter. We think the eridenee fqustifien the conclnsien. 

Other miner contentione are made regording rulinge ef the 
gourt ant the triel end en te inctructions. % have soncidered 
these contentions and think they are without morit. 

The fedgmont is offirmed, 

APPIRMED. 

Bernen, FP. J., and Gridley, 7., coneur. 
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ELASP & SHAKE cuss, 
a corporation, 






Safedent in Srrer, 
{ SREOK TO 
Vv. i RURICIPAL COURT 


OF CHICAGO. 


41 1.A. 


 YLLINOLS KNIGHTS OF 
and THe ERIGHTS OF 7 
Incorporated, 


) 

‘ 

| 

} 
B. J. GILVORE et al. } 

es KLUy KLAN 
LUK KLAN, 

eanintstts A in irrer. ) 
BR. JUSTICE FITCH :— THe OFINIOW OF THE COURT. 


Pleintiff breught evit in the Municipal court to recover 
$1201.10, which defendants are alieged to hove frendulently abe 
tained from a bank, in whieh the money was da pout ted,/representing 
te the benk that they were suthorized to withdraw it. Defendente’ 
affidavit of merite wae stricken from the files ond fer want ef an 
affidavit ef merite they were defeulted «nd judgment was entered 
against them upon the plaintiffa’ statement of claim. 

fhe only errers serzigned question this eactien of the 
trial court, end there is no bili of exceptions in the reoerd. 

The rule ie well settled that «meh action of the court 
@ammnet te considered unless the motien and the ruling thereon 
are presented by « bill af exceptions, so thet the errer, if «any, 
may <presr from the record. such metiens are not properly a part 
of the common law reserd, end unlese made so by a preper bill of 
exceptions, it will be presumed, on appeal or writ of error, that 
the action ef the court in striking on effidevit of merits, or a 
Plesding, from the recerd wes correct. (Mann v. Brown, 263 111. 
394; Gayner v. Hibernia Savings Bonk, 166 111, 579; dtteman v. 
Beeke, 206 111. App. 168.) Uxeceptions te this rule heve been 
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recognised in ceses where At sppears from semething which is 
part of the revord that the sffidevit of merite and motion te 


strike were considered by the trial court ae a pleading and e 


demurrer, respectively. (Harmon v. Callahan, 286 I11. 59; 
- Fi e 282 TLL. App. 242; Citizens’ Securities & 
ve So. Ve Gison, 254 ILl. App. 554.) In this ense no 


facts sppear from the rwcerd te show thet the motion wes treated 
es s demurrer te « plesding. Therefere the general rule 
applies. 
Aecordingly the gudgment is effirmed. 
AVFTAMED « 


Barnes, FP. J., 2nd Gridley, 3., sonar, 
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JOHN 8. FITZPATAICK, 
Plaintiff in irrer, RANOK TO 
SUPERIOR COURT, 


COOK CoOuweTy, 


bee. 2411.4. 6192 


Voi, 


Te eet a Ree eet 


GEORGIA CASUALTY GoMPaRY, 
Defendent in 


Sl 


BR. JUSTIGE FITCH DELIVERED TNS OPIRIOGH GF THR COURT. 


The writ of error is prosecuted frem eo fudgment for 
defendant rendered om the verdict of « jury, in m action 
brought an an incurance poliey to recover the smount of loss 
eusteimed by the plaintiff when his eutemodile was dumaged in 
a @¢llisien. The successful defense wae that the volicy wae 
ebteines by fraud. Wo brief has been filed by the defendant. 

In 1922, Wolfie, Steffelin & Co., general inowrance 
brokera, had an arrangement with defendant under whieh the brokers 
recéived spplicetions for insurance, collected the premiums thereon, 
sent the detalla to defendant, whe issued the policios, sent them 
to the brokers and charged the premiums to them, peyeble, leas 
their scomiucsion of twenty-five per cent, on the seventyefifth 
Gay after the policies were iewswed. OGne Hall, «an insurance 
Solieiter, had « desk in the office of Yolfle, Steffelin & Gs. 

Pinintifft had @ Buick car, the insuranse on which 
expired on Gctebur 28, 1922, Hefore noon of that day, Frank 
G'irien, representing the plaintiff, wet Hell im a milding at 
the stock yards and told tie latter he wanted pluintiffte car 
imeured, end gave him the deseription, valuc, motor mumber, etc., 
of the cor. Hail telephoned te Wolfie, Ateffelin & Co., for the 
exect amount of premive reqired, and when thet was avsertained, 
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C'S¥ien guve Halli plaintiff's check fer that amount, sayable 

te #alfle, Steffelin & So., wherenvorn Hull teld ¢' Brien the car 
woe “cevered Trem new on." Toot ene Seturdey forenoon, betecen 
ten and eleven ofelock, tat the policy wee not actyelly writtan 
om thet day. 

Ssfly tce next mornine, Sunday, Cateher 2%, 199%, 
pPlaintiff'e« oar, driven ty hi« sen, collited with « truck end 
wae bedly damaged, Hall was notified ef thet fact and on Monday 
mornins, Ccteber 3, 192), he reperted it ta the essistant 
memsger of the Gagueity dapertment of ~alfle, Steaffelin & Co, 
teliing her ne hed received vicinta?ff's arder for the insurance 
om the previous ‘aturdey, teforr the acaddent. Ths sasfatant 
manager testified that she thereupon telophoned te defendent'’s« 
meager, sid soked him whether, unter the sircumstoncesa, defende 
ent sould issue the policy, to whieh an affirmative reply wne 
given without Keeliction. OSefendunt’s manager teatified that 
he wee ssaared wy the sssenager of Yolfle, Steffelin & oo,'a 
casualty department thot the damage to plaintirfts su temabile 
@i¢ nat exte2d 4128, and wae alse thrextened with oe withdrowal 
of the business of that firm unless the golicy «ae iecued. Thies 
is fiatiy denied by teth the manager and the «ssietant manager 
ef the Casualty deportment of Golfle, Steffelin 4 So. Follewing 
this conversation, whatever it waa, the policy woe ineurd, dated 
Oetober 28, 1922, and the premium wesc cnerged by cofendant te 
Saitie, Steffolin & Oo, who, according to sustom, depaaited 
plaintiff's check to theie own aaccunt. 2cfendent claims that 
aa so0m as it diseevered tist the lese was very such grester 
than 2225, it notified both the plointiff and Velfie, Steffelin 
& Co, in writing that the policy hed been obtained by frend 
"and therefare vas never im force.” Defendant ales claims that 
when, in dus course, it received » cheek for the premium from 


Welfle, ateffelin & Ce. the cheek vas returned to them. 
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If ony misrepreeentations were made te defendent ree 
garding the extent of the loss sustained in the collision, there 
is no evidenee tending to prove that they were meade with the 
knowledge or upon the suthority of the plaintiff. If it be 
aseumed thet “elfie, steffelin & Ce., through their selicitor 
Hall, becsme the agente of the plaintiff fer the purpose of pro 
curing incurance cn plaintiff's ear, sueh agency curteinly gave 
them no authority to make fuloe and fraudulent misrepresentstions 
te the defendant, if any were made, regarding a lees which occurred 
after such agency had terminated. Under the sorrangement exinting 
between defendant and Solfle, iteffelin 4 Co., soyment ef the 
premium te “olfle, Steffelin & Co. was payment to the defendant. 





0. Ve Zerd, 90 L11. 848; Extional Hotel Co. 
Vv. Herechants' Fire Assurence Corp., 183 111. App. 71.) They were 
authorized by defendont ta seliset such premiums, and in secepting 
plaintiff's check and "savering* plaintiff's ear, they were 
defendant's sgents. Defendant recognised thet fret when 44 dated 
the polier «6 of the date when the order wae given und the cheak 
delivered. Under the evidence, ae we underatand it, plaintiff was 
entitled, on the day befere the secident, to revedve the pelicy 
fram the defendant; and therefore chatever may have been exid 
thereafter te defendant, by ite own agents, te induce it te issue 
the policy, vee wholly immaterial. in this view, the verdict would 
Seem to be manifevtiy centrory to the material evidence. 

Pleintiff alee centends that reversible orrer was comultted 
when the letters written to plaintiff ond te “olfle,  teffelin & Co. 
after the discovery ef the alleged fraud, were admitted in evidence, 
Over Plaintiff's ejection. These letters wore purely self} 

Serving statements, ond we are unable ta pereeive «ny theory upen 
which they were sdmisesible. 


Complaint is «lee made ef the instructions, Only 
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threes were given and those were given at defendant's request. 
All of them sre misleading. <All proceed upon the theery thet 
there ie seme evidence tending te preve that Yolfle, (teffelin 
& Ca, ware the agents of the pluintiff in meking the alleged 
misrepresentstions to defendent regarding the extent ef the 
demege to plisintiff's outemoebile. All the evidenee om that 
subject, however, tends to prove the controry. 

Per the reasons stated the fudgment is reversed and 
the couse remanded. 

REVERSED AND REMARDSD. 


Barnea, FP. Je, and Gridley, 3., cenour.s 
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Davin #. 3EK, ¢ 
Plaintiff_i# krror. 
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BX, JUSTIC® FITCH BLLIVENID THE OPINION OF THE COURT. 


Thie ie a writ of srrer frem a judgment of the Municipal 
eourt by which the defendant, David ©. “ink, wos adjudged “guilty 
ef the criminal offense of having intoxiesting liquor in his 
possession." The record chawe thet the cave was tried at the 
seme time as the case of The People v. Maser (Mo. 29445, opinion 
fileé Jasy 14, 1925), and upen an infermetion identiesl with the 
informetion in thet exse, so far as it charger the offense stated 
in the judgment. In the Hager case, supra, we held thet the 
information failed to charge any violation ef the Prohibition «ct, 
and for the reesons atated in that onse the fudgment entered in 
this cxse 28 te the aewe charge cannot stand. 

In this ease, however, the information churgea the 
defendent not only with the offense of which he was found cuilty, 
Wat aleo thet he *444 #¢11 intoxicating liquors far beverage 
purposes without 2 permit;" tat nile the court found the defend. 
ant qadity “se charged in the infornation,* ne judgment was entered 
won the finding aa te the sharge of eeliinc intexiouting liquer. 
This astion ef the court in rendering judgment fer ene offense only, 
efter a general finding ef guilty, amounted to « discontimance as 
to the other offense chorged im the information. (The Feople v. 


Ruyveert, 868 Iii. ABB. 405 The Peaple Ve Favelli, 222 I1i. APP 518.) 
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&e the eso, case, pupre, dispases ef the first 
charge, and s¢ ne fudgnent can new be entered on the other, 


the euwase will not be remanded. 


JUDGMENT ARVEREED. 


Barnes, F. 7., and Gridley, 7., eoncur, 
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RICHARD A. BIOK, f ) 
‘ Pleintiff, j ) 
owe SREOR TO 
WARTIN WeYMAR, 
‘ Defendon¥, ) MUNICIPAL Count 
, OP CHICAGO. 
STATS MUTUAL LEFX AgbuRaNOR 
COMPANY OF HORCTE 
EASSACMWVSETTS, @ ration rT A 
. ioh e. } a a 1 Lathe 6 1 3 


BR. JUSTICES FITCH DMVLAIVSRED THE GPINION OF THR CORT, 


fichard a. Fisk brought en ottochment euit in the 
BSunieipal court egquinat Martin Heyman, « resident of Celifernia, 
fer money due on notes given fer premiuma en three life insur- 
ance policies. The insurance sompeny wan summencd ae garniahes, 
and filed ite evorn enuwer eteting that it bed ne goods, eredite 
er effects in its possession belonging te Heyman, Heyman did 
mot appear end upon preof of service by publication a judgment 
by defeult was entered ogninst him for $290. 

in the transeript ef the record, the clerk of the 
Municipal ceurt certifies that theresfter “a vertein amended 
anawer® eae filed, and a copy of it ia inserted. Om ite fuce, 
the document ao referred te dees net purpert te be em amended 
amewer. It purports to We a letter written by “yerte Yrern, 
generel mgent of the ineurence company in Chiengo, te pleintiff'a 
attorneys, deted June 6, 1998, which states, in mmbaitance, that 
Sartin Heyman bas three policies in the State Mutual Life 
A@eureance Campany fer $8000, §H0ch and 94060, respestively, all 
Gated February 28, 1922, that the premiums on 011 of them were 
paid up to August 26, 1925; and thut such policies heve cash 
values, “ne of suguet 28, 1925,* sgcregating $095, ageinst which 
there ere "premium loans" agcregeting $479.20 and interest. 


APS, RimeO aE, 


TRO GATES CO 


ind ake WS 


fe tsi ERE fe 


O88 ME thaw romivatts am Piywend BOLT oA. po 


shiNVOWLS To smobiewn a. meyel ihoreasl — a tec 


ab ‘sadeeiit sine et set mm ane at ate 





oge 


The transeript then shewe thet on the same day this 
letter wae filed in the Bunicipri court, “this cesuse coméng on 
for further prececdings herein,” nm fudgment woe entered “on the 
answer of the garnishes" against it for 3406. The order dees 
not wtnte whe, if anyone, wie present in court when Lt wae 
entered, and dees not state thet amy trial was had or any evie 
denee heard. . 

Hore then thirty deys «fter that judgment wee entered, 
the garnishee filed «a motion to veerte it and to etrike from the 
files “the purported emended answer,” aunyerted by the verified 
petition ef the garnishee, strting that the letter written te 
pleintiff's attorneys wes not *ritten or intended am an snower 
ef the garnishee in the attachment presecding, but wes written in 
answer te «a request for information mede by plaintiff's atterneys; 
that plaintiff's atterneys were not aithorized te file the letier 
a6 SM anewer or amended snawer of the gernishee; that the sneawer 
of the gernishee previeusly filed was the true and correct enever 
ef the gearnivhee ond hed net been dicpreved or contested at the 
time of the entry of the judgment, and thet the eash value of the 
life insurance policies duced by the garnishee ia not subject to 
garnishment. Thoae motions and petition were denied, ond the 
garnishee prayed, wae sliowed, and perfected an appeel te this 
Court. Later, 2 writ of errer frem the judgement ens sued aut ond 
the appesl and the writ of orrer were consolidated. Bo briefs 
have beer filed on behalf ef the plaintiff. 

We are of the opinion thet ths letter from the general 
agent of the gernishes ta the risintiff'sa xtterneys should have 
been atricken from the files on the motion of the garnishee. It 
Gannet be cometrued or trested sc in any sense an “amended snewer* 
of the gernishec, end the label given to it by the clerk ef the 
Mamicipal ceurt ‘oes not moke it en amended answer. There is 
mething in or about it tendine to shew thet it wae intended es en 
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answer or amendment to the anmewer to the attachment. It was 
mot filed by the gornishee or by anyone acting for it in ite 
behalf or by ite authority. The use made of it by plaintiff's 
attorneys appears to have been unenthorised, unwarrented and 
wholly indefensible from any point of view. 

But apart from ench considerations, which should have 
been sufficient te cause the trial court to strike the document from 
the record, there is nothing in the letter which smendea, modifies, 
traverses or contradicts eny etatement conteined in the sworn answer 
ef the garnishee properly on file, or which affords any basia 
whatever for o finding thet the garnishee wae indebted to Heyman 
in any smount et omy time. The lew is well settled in this state 
that in garnishment prosecdings the erediter ean recover only 
such indebtedness az his debtor might recover in his own nome 
in an sctien at lew (Kay v. Baker, 15 111. 89; Hebetey v. Stesle, 
7% Tl. $44; Capes vy. Burgess, 255 111. 61; Ayan vy. Kimberley, 
126 ILl. App. 361, 368; Independent Filter Go, v. Hilpig, 165 Ill. 
App. 16); and such indedtednees muat be awing absolutely and sub- 
Jeet te no contingency at the time the snewer of the garnishee is 
filed (Pressed Steel Squipment co. v. Thornburgh Presstecl Co., 

228 Ill, App. 1 + affirmed on other grounda in 412 IL1. 559.) 

The policies sre not in the record, and the recerd shows 
thet they were not before the esurt st the time tudgment was 
rendered. Henee, the only possible inference the court esuld Craw, 
from the evidenee of the letter alone, - if thot was sensidered 
S85 an “smended answer“ «= wan thet the insurance policies hed the 
each values steted in the letter in ense they «ere surrendered or 
Sancelied on sugust 28, 1025. Yhere is no statement in the letter, 
however, that the Heyman policies hed been or were to be eurrendered 
OF Gancelied at ony time. The letter merely states thet premiums 
hed been paid om the policies up te sugust 28, 1925 » twe months 
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beyond the date of the letter. Hente, it appears frem the 
istter that while the policies had stipulate? er cammtable 
cash values in ease the policies were surrendered er cancelled, 
sueh values were whelly sentingent upon the surrender or 
genceliation of the policies te the inswrence compeny ot the 
time stated. 

Korenver, as the record states that the fu‘tiement wee 
rendered “am the cnswer of the gernishee,* it mast be azcimmed 
that the court woe net infermed «ce to the neme ef the beneficiary. 
if the insurance wes peynbls *t6 smyene Wat the adminiotreter er 
executor ef the inmred, the peidcies eauld net be surrenderea 
or gaumcelied without the consent ef the bencficisry, and in case 
of surrender or ganeeliation the cash yelue wuld belene to the 
beneficiary, even as ageinat the imeured (37 Corme Juris 444, 
® 361,) and no action at law by the imeured sould lie to recover 
much cosh value unless such consent of the beneficiary were 
alieged and proved. (Haskell v. Equitable Life Assurance Society, 
481 Hage. 341.) 

it eeeme @lear, therefore, not only thet the so-eslled 
amended amawer should heave been stricken from the files upen 
the motion of the gernishee, bat thet the metion to vacate the 
faudgment should have been ollewed and the fudement showld heve 
been vacated. The petition of the garnishee, thou;ch filed more 
then thirty daye softer the date of the judgment, would have been 
wafficient in « court ef equity to fuctify ouch relief, and theres 
fore the kunicipsl ceurt under seetien 21 of the Punicipal court 
net, hed furicdistion at tht time to vneete the fsudgment. 

Upon the writ of error, the judgement ic elesarly erroneous 
for the ressone above atated. Upon the reverd se it stands, the 
Judgment should heave been in favor ef, inatend ef agsinet, the 
garmichse, smd ae the error in this respect is one of law ond not 
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of fret, the fudgment will be reversed and the couse w{1] 
not be remanded, 
UOGMENT REVERSED, 


BDernes, F. J., sand Gridley, J., CoOneur. 
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LOUIS BERNSTEIN, | 
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Plaintit in Errer. 


2 4 J i] © FA ; > ] 3 
MR. JUSTICES FITCH DELIVERED THY OPINION OF THY coURT. 


Gm 6 trial without a fury defendant was found gudlty of 
pandering and sentenced to six months' confinement in the House of 
Correction end to pay a fine of $300 and costa. Thereupon, he 
sued gut this writ of error. 

Gefendant's main contention is thet the finding is ogainst 
the weight ef the evidence, The traneacript shows that defendant 
was convicted upon the uncorreberated teatimeny of a woman vho was 
employed by him «po a maid in ome of hie rooming houses, and the 
material parte of her testimony were categericelly denied by the 
defendant. After reviewing the evidence, the majority ef the court, 
of whom the writer io not one, are of the opinion that the illeged 
effonee wos not proved beyond « reasenable doubt. 

it is alse contended thet in such eases it mat be alleged 
ond proved that the place where the offense, if ony, was committed 
was one in which prostitution wea practiced, encouraged er tliewed, 
and thet the woman wee there for the purpose of prestitution. The 
tontention ie without merit. It is sufficient, under the statute 
defining the offense of pandering, to ellege «nd prove thet the 
defendant “lmowingly and without lawful considerntion® took, accepted 
oF received “any money or other thing of value frem any female person 
from the earnings of her prostitution,” and this was alleged, and 
there was testimony tending to prove it. 


The judgment ie reversed and the ceuse remonded. 
REVEHSZD AND REMANDED, 


Barnes, F. J., and Gridley, J., eoncur, 
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ANAKIN LOCK & ALARM AO + 
a corporstion, 
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On Bay 13, 2924, plaintiff commeneed « first class 
aetion in accumpeit in said Banicipsl court to recever back 
from defendant the principe) sum of 91,000, and ecorued interest, 
whieh eum he had paid to or deposited vith defendant, on June 36, 
19ss, in sccordance with the terms of a sritten contract on thet 
dsy executed by the perties. His secend amended ststement ef 
¢lisim woe, on motion ef defendant, stricken from the files, and, 
upon his electing to stand by it, the court, on Jonmusry 23, 1998, 
entered judgment egeinut him for cozts, whieh judgment by this 
writ of arrer he seeks te reverse. 

it eppesra from the contract, made « part of the statee 
ment of claim, that plaintiff (“uby) wee a resident of Philadelphia, 
Pa., ond defendant was & corporstion, with principal effice at 
Ghieege, Lllinois, seliing ite products, known as “Anakin Locks 
ané Alarms.* The contract provides thet the Company “hereby engeges 
eeid Ruby to @eteblish and earry on a subsidiary business for the 
Gale of ite products," in Puiladclghia, Pa., and adjacent territory, 
“during the period of three yearn from and after August int, 1923, 
mbject to the foliowing terms and oconditions:* Then fellew at 
length verious terms and conditions, seme of which ore that "the 
Company eheli bili sald products to ®uby at the special met price of 
WS off from ite regular list price, thereby providing him with full 
Compensation for the services of his solecmen;* that “auby shall 
Purchase from the Company and poy it for an initia) cupply of 
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forty-five mandred doliare’ verth ef ite preducts, at said epeetal 
net price, se follees: 41,6000 te be paid down ot the cLenineg 
hereof, and the balanne ef $5,500 to be paid on or before suemst 2, 
AV23. = Heid $1,000 to be regarded ps sarmest money which shel) be 
forfeited te the Company 59 liquidated domages in ecnse of failure 
by Huby to pay the remaining 34,500;" thot Auby therenfter, during 
the period ef the centract, “shall knep om hand and own ot lest 





forty-five hundred doliars’ worth of anid products ac demonatreting 


or working stogk te show prospective customers ani from which te 
fa21 orders:-* that, aa sales sore made frem time to time fren seid 





eteck, the money from the sales (to the emount of anid special net 
price) shell be nent to the Company, “ehich shell therewpon make 
additional shipments, ae ordered by seid Buby, to rerlece the mount 
of uteck soldj* thet "Subj se compensstion shall consist of 8380 
per month, and «ll necessary expenses of carrying on nie endd 
tusiness, together with an extra 16% of the net recedpte from sil 
Sales msde during the month by bim and his ealeomen in exeeas of 
the agreed minimum ef $2,000 per month, at sald speciel net price;* 
that “Ruby shell devete himself exclusively te the buciners of 
welling and furthering the sale of arid preducts ar furnished te 
him by the Company; * that, "nt the end of cach month's besinere® 
he shell make to the Company = full repert of the eales and 
@xpenses, scdompanying the repert with remitteness; thet im cane 
Ruby's Business be co unsuccessfully conducted thet his anles *do 
net emunt te en everege minimum of at least &2,000 per month, at 
@add epecial net orice, then the Company reoervern the right te 
‘terninate this agreement ond purchase “uby's «tock of seid preducts 
then on hand, and pay him for seme the price be oricinally poid the 
Sompany for it ami appoint his succenser;” that the Compeny will 
Rot exercise its right to terminate this sgreemont “until ‘ey han 
ad & year in uhich to demonstrate hin ebility;" end thet at the 
eetien of the three year peried of this contract Suby shell 
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have the richt te renew it, tut if he shell prefer not te do soe, 
he shsli cive te the Company « sixty deys' eritten notice to that 
effect, and the Comeeny then “shall buy his said «tock of said 
products ont ehall pay him thersfor the prices he oricinelly paid 
it for some." 

In hie anid amended statement of claim plaintiff alleges 
that the contract wee executed on June 3, 1925, amd that he on 
that day, in sccerdance with ite terms, paid te or dopesited with 
defendant the sum of 91,000; thet thie sum "wes t6 eet oo pr 
payment for the delivery by defoniont to plaintiff of an initial 
Supply of forty-five mndred dellers' worth of defendants’ premmate 
* *, the balance * * te be poif «ot ether times se speoitied in enka 
ogreament;" thet defendont {piled te deliver ond hes mot dedivered 
SRy_ef Ate productes* to him, snd, seid delivery met heving token 
place, there wae “a fxiiure of consicerstion ant ne ehligetion was 
inevurred by plaintiff:;* that he hac rereetecdly remested (ofendant 
te repay #6 him the 92,006, so depecited, tut that defendant has 
refused ee te de; thet defendent has suotedmed no damages; end that 
ae te the 42,000, “paid by plaintiff te defendant of mentioned in 
the gontract ey paney te be retained by defendent «a lionti¢eted 
demagee in the event plaintiff fetied te pay en additionnl 85506, 
by suguat 1, 1994, for certein products which were te be delivered 
by defendtent to plaintiff, ond which eedd 21,000 has beon reteined 
by defendant, acid retention “is « ferfoiture by wey of penalty ond 
sees met represent damages cither licvidated er unlicvideted euse 
tained by defendent.* 
| @e thirk it is eprarent from the previeione ef the cone 

treet thet, comencing august 1, 1995, Why wer to become dofendont's 
“agent fer the gale of ite praducte in Philedelphis ond vicinity, fer 
\s period of three years, subject te the richt of ¢efendent, sfter a 
‘yeor's trisl, te terminate such bueiness relations in esce his 
paler did not smount te an sversge minieum of 2000 per month; 
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that Ae was to receive as compensetion for hissrrvices as such 
seliimg agent 9550 per sonth ond also to be paid hie necessery 
expenses; and thet, in order thet he might employ other selesmen 
and poy them, said producte would be billed to him by isfendent 

at \ epocial net price of 30% off from ite reqular “list price. 
If he was to bevoms #2 selling agent of defendent's products in 
that lecality, commencing Augiuet 1, 1925, it wae necossary that 

he should then have seme of such products to seli. Accordingly 
the carntrect previded thst he shawld st onoe femme SO, 19293) 
perchaese from cefendent $4500 verth ef sald precyotea, at ceted 
epecial rate, as om “initial oupoly.* He thon peid 10060 to 
Gefendent for seid suppiy end agreed to pey the belanee ef $2560 
on or before sugust 1, 1953, = the dete when the wee tm commence 
acting «a# aelling cgent for dafendont. The contrect further 
provided thet seid 21000, so prid, it “te be regarded oo oarnest 
woncy” ond fe to be “forfeited te defercant “se liquidated cimupee,* 
in case he Padle to pay aeid baleanee. Botewithetending this for~ 
feiture clmise, onc netwithstending that the contract faile te 
mention amy date whem dufendent is to deliver to plsintif? at 
SRiladeiphie caid initial ompply of defendant's preducta, «2 think 
it must be sonstrred under 211 tha orevisions of the cantrect, that 
it vee the intention of the parties thet euch dolivery wns to be 
wade t@ ginintiff «t Piiledeiphi«n on or prier te ‘uguset 1, 19°%, in 
order thet he ehouid then have in his sogcessden dofendant's 
preduste to sell. Although pleintif® dees net allege in hia state- 
ment ef sisdm why he did not make eai4 sf¢itional payment, wet he 
@llegee in evbstanee thst no werchandize hoc Seen 4oldvered te 
him, that the consideration for whieh he hod paid down the 21,006 
Bas fsiled, that no damages have been euffere( by defendant, ant 
that, notwithstcnding said forfeiture clause in the conteset, the 

* $1,000 should be returned to bin. 

The weie question for our detcrminstion is whe ther 
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pinintiff's ctatemant of claim on ite faee, taking inte consid- 
eration the terms of the contract mode o part thereof, states a 
emuse of sction for the recovery of said $1,000, im whole or in 
part, sufficient te require defendant te plead thereto and te 

heve o trial upon the merite. ‘e think it does, portionlariy 

ae plaintiff’ alieges that the censideration, for which he had 
paid dewn the $1,000, has wholly fuiled and defanduent has waffored 


no demages. In Advence smsement Co. ve Sranke, 268 111. 579, 561, 


in discussing the question whether a sum named in an agreement te 
secure performance will be treeted aa liquidated domeagesa er a 
pemalty, it ie eaids 


‘hile the intention of the perties on this question 
aust be taken imto consideration, the loneusce of the contract 
is net conclusive. The courts ef this State, op ell «we in 
other jurisdietions, lean towards « construction which excludes 
the idea of limtidsted damages and permite the sorties to ree 
@eyer enly damugee actusily susteined. * * Thie and 11 other 
courts seem to agree upen the principle thet a stipulated sum 
Willi not be cliowed as liquidated damages umleos it may be 
fairly sliewed as compensation for the trench, * * we heve 
frequently esid thet courte will look tea see the nature and 
purpose af fixing the smount of damages te be pai¢c, and if it 
appears to heve been inserted te secure the prompt performance 
of the agreement it will be trented as « penalty ond no mere 
than actual damages preved can be reeovercd. * * In general, 
& sum of money in grows, to be paid for the non«perfermance 
of an agreement, is considered as a pemalty.* (Lee, alee, 


Siescke v. Cullerton, #80 Ill. SIG, 514.) 

Oux senclucion is that the judgment of the Municipal court 
should be reversed and the eoise remanded fer further prececdings 
and « trial upon the merite. It is so ordered. 

REVSASZD ANG REMANDED. 


Bornes, PR. Je, ond Fiteh, Tey CONCUIs 
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CLARA M. WALTASTI, administrat#ix ) 
of the estete of Clara 2. Walgaeti, } Appeal from 
decensed, F, } 
Circuit Court, 
v. 


| 
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4 
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Caok County. 
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BA. JUSTICE OARZLAY DELXVeRD THR OPINION OF THY COURT. 


in an action on the cage, commenced in ecxid Circuit 
eourt, for negligently causing, on the afternoon ef Moy 15, 
1922, the death of plaintiff's intestate, » Little girl about 6 
yeers of age, *hile plsying with other children on sertein vacant 
iand, owned By or undsr the control of defendant, the jury ree 
turned a verdict ef net quilty ond the ceurt entered fudement 
thereon againet clnintiff end this apceal fellewed., The thoory 
ef the section, «8 disclosed from the three counts of the declaration, 
wae that defendant negligently snintained on the property an 
attractive mauicence, which proximately eeused said death, 

Plaintiff, the mother of the little cirl, testified in 
her own behalf and four ether witnesses for her. The only witness 
Called by defendant waa one Lewis, « shorthand reporter, who 
testified from his sherthand notes, tuken at the time of the 
goroner’s inquest, «9 te what certain of plaintiff's witnesses 
then had testified to. at the conelusion of plaintiff's evidence 
éefeniont's motion fer a direct 4 verdict was denied, but this 
Rotion wae not renewed at the clese of #11 the evidence. Defend. 
ant, by intreducing evidenee and foiling at the clese ef all the 
evidence ts renew the motion, waived it, ond, henee, there is ne 
suffieient basie for defendant's croaseerrer, here assigned, thet 
the court erred in refusing te direet a verdict im ite fawer at 


_ the close of all the evidenee. (Langan v. lnee Fire Bacape Go., 
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433 Ill. S08, 312; “olf Ca. v. Nonarch Nefrigeratar co., 252 
Ill. 493, 8012.) 

the land is situated at the rertheast corner ef South 
Perk averme and 4th atreet, Chiceso, and, commencing ot 24th 
street and running north, ig known as ist« Nas, 25, 26, 27 and 
28, ali fscing weet on South “ark svermme, o north and south street. 
The four lots have etreet numbers, - %5 being Yo. 2559, and 26 being 
Wa. 2387, etc. « and a tetal frontage ef 100 feet (25 feet ench}, 
with a depth of 120 fest to an sliey. Except for « barn lecated on 
the rear of let 28, near the sliey, the entire presmines were vacant 
and unimproved. ‘The firet building nerth of the premises, No. S347 
South Park Aveme, war owned end eceupied by defendant in ite 
business of brewing and selling necrebeer, Sefondent semired title 
te lete “5 and 26 (thece nearest te 24th street) ir Sovember, 1920. 
About six months or mere pricr te the oeevrrence (Fey 1S, 1029) 
there head bern etending or the two ints a threeestery, brick apearte 
ment tuilding, bet it had been torn dewn and defendant had permitted 
mich of the wrecked material, etones, bricks end plastering», ta 
Fremain scattered over the preminmes. There were also many iron pipes 
and fonees, 2 hot weter tank, «nd twe cement leuniry tubs tha’ 
rested on picees of boerds. These tubs sloped, sere wider «t the 
tep them at the bettom, end sach weighed sbout 66° pounds. Exch was 
divides inte two compartments by © cement pertition. As to juet 
where the tubs were leceted «t the time of the eccurrenot, « vhether 
ebout 25 fect north of 24th etreet and about 65 feet enet of -outh 
Park sverme, or farther nowth near the bern in the rear of let 28 « 
the evidence is conflicting. it, however, appears that «ll of the 
Bateriel, including the two tubs, tank, pipes, fonees, etc.e, could 
@aeily be sean from both streets, ond that the presieee were not 
feneed. Portions ef the fence» which had enclosed the lets en ehich 
the apartment building formerly hed atacd bad becn taken down and 
were scattered over the premises, “hich were located in « thickly 
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porpuluted dicetrict, where © large number of children Lived, It 
further appesre thet fer aeversl menthe prior te the cocurrence 

many children of tender yeere, living in the neighborhesd, played 

at various gemes im the midet of the wrecked material and in er 
sraund the tubs; thet some pleyed “atore* with the stones, piling 
them in little roomelike formations, and weuld pretend thet they 

were merchants selling various wares te other children whe rould 
walk inside; thet other ehildren ployed "kiddieeasr* with the 

tube, d.e., ome would seet themegivew in the compartments end 
athers, stunding on the sides, would rock the tude beck om’ forth, 
giving those wanted invide a “ride“; that om the efternoon in question 
gerteim ehildren wore pleyving “kiddie cer with one of the tabs and 
4t wee being resked and finsliy «ns tepsled ever; thet at the very 
time of the movement deaqensed wae ctanding nearby, er playing, ith 
her elder brother, Jescph, about 8 yenrs old; and the tub etruck her, 
Geusing her head to come in vielent sontast cith the wouter tank and 
ake received injuries which ceuged her desth. There war no avidence 
thet defendent ever hed wade attemptea te prevent or warn the children 
from playing on the premises. It further oppeers thet plaintiff and 
femily resided imvediantely epresite «t the northwest somer of South 
Perk avenue ond 24th etreet, heving moved there a few days before the 
occurrence; that the dececeed's alder breather, Joseph, had played on 
the promises three sr four times, tut that deceased never before had 
been on them; that deceased's parents sere working people, « the 
father being m foniter for buildings locsted nearby, and plointiff 
@eing housework fer others; that they had warned their children net 
to play on the premises; thet sorlder in seid afternoon plaintiff, 
having returned from her work, dirseted deceased, Joseph, and a 
yeunger child, Micheel, to play in frent of the house ehere the 
femily lived, while ohe di4 certain work in their home; and that, 
although they promined te do so, they efterwards went across the 
street and wpom the premises where other children were playing. 


: 





er cbevkt miibiids he solr wget a ethoate toner oar hodakenrey, 

sonouuape ott ad unkve mnt mans iavevea 40% swat exeoqer: somait ve : 

Soya de | boadeedidatam pale? ade bE hci see bad ha prs chen wert 

ae nk bee LOhusdest Demoewe et te abba ed? meh wee aunty 

guiite ,sewers cals ade Honea” noyate mie basal pact wih ha ty 

hs al sasid detent Hynes bie pee onme’t: soa Laaooe wkend mk a o 

ven’ tw hina ckite ithe 6 wee cwokeny grihton etasto vee one 
pk ort Gram sete de Bowaley weh.Lhn notte done gabawek ee 

iets ad nent recta wie we aevioanoey dive ‘ihssee enon: mre 

| ster wig toad wee” i gue birow emabae att Sian srabaede ed 

mons eeup eh moonvied tx esd mh one Mabe 6 wetunt’ tebave ‘sweat 
een adiee cult YG it itt Bo xan okebEx acoder: liad core i 

ool esi Ya Fos preve vein aa hemos bron hen: : noc 
























é paseibes net ater evel ioe ‘und bmahs inte awkratak) 
neunsdds mae te “8 eaeven wt adgietts ‘abom ‘hui se ae 

‘bee Vilirmteda hash wor ys sestorst ee sisasiiowr oat ame ge 
diues Se ranean aqornltrses with aa drags “4 “s 3 ‘i 
eft onoted av va west heroes cen aan aT 












/ at ores: wie we tween & sh 
ce - ytiate “pen most abet at eon ahs 
con . cul ames Sad etna mee ts anal 0-0 





ode 


vrdinerily, the swertion «hether children of tender years 
might? reasonably be cxp<ectes te be attrmeted te co upen unguarded 
premises is fer the jury to deterzine. (36 A.leiles note, pe 765 
City of Pekin v. Nekshgn, 184 Til. 141, 147, 152; True & True Co. 
Ve SOdm, Wl Lill, S18, S18; Stollery ve. Cicero treet Ny. Coe, 
243 Ill. 290, 292; Stedweli v. Clty of Chicego, 297 Ill. 486, 490; 
Amdersvon v. Recetene, 118 Til. App. 285, 292.) And we think that, 
under the fants in «videnae, it was fer the fury, being properly 
instructed, te asy wasther defendant was Liable te slaintiff on the 
theory of Ate having negligently maintains? on the sremiess an 
attractive nuieange, “which preaimatedy comsed the decth of the little 
girl, it wae assential thet the jury ehould be given accurate and 
net misleeaing instructions. 

aAmonc the points urged by plainti?f's counsel fer o 

Feversei of tue fucement ere thet the triel esurt erred in giving 

te the fury certein inetructions offered by 4efendent, and in ree 
fueing e<rtain others offered ty vlelntiff. Twenty-seven instruetions 
were given e tien veing offered by biaintif?’ amd seventeen by defendant. 
Of these offered by defoniant seyen dirested a verdiet for ite Pour 
imetructions effered by plaintiff! wera refuscd, Given inetruction 

Ne. #2, offered by defendant, ia sa follows: 

"The fury ave inetrueted that the mere fact that the 
éefendent has placed no e#itnexvces upon the stand except the 
eeroner's reporter sheyld vet be taken by you es ony 
indicetion that the defendant ie liable fer dumagee fax the 


death ef elinintiffts fecsecent. The burder ef proof is apen 
the plaintiff ond she wast prove the matvriai ellegstion 

of her derlarstion, ¢r rome eount thereof, the preponderance 
er greater weight of the evidences before she can recover. if 
you fins that the piaintiff hee rot proved the seterial 
Shiegations of her declaration, or seme count thereof, by a 
Prepon ranch oF creater voighs of the evidenee, or Af you 
find thet the evidence is evenly beianced so that you are in 
doubt oF uriable t6 say which cide has tha preperdevence of the 
evideree, cy if the evidence prependerates in faver of the 
@efcneent, then im either af esid avertu the mlsintdtf cannet 
recover ané you should find the defendant net guilty.” 


We think it war error te cive this instruction. Defendant's 
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counsel admit in their printed brief here filed thet it may be 
*technically defective," but thet in view ef other given in- 
structions it was mot prejudicial. Ye cannet agree. The ine 
struction directed o verdict and in no ether were the fury told 
what were the material sallegntions of the declaration. They were 
left to speculate, or to decide se a matter of law, as to what 
were the material aliegetions, and such an inwtruction has ree 
peatedly been considered as ground fer revereai. (City of Peirbury 
Ve Barnes, 228 111. Apr. 389, 393; Leughlin v. Hepkinneon, 292 Ill. 
86, 88; Bernier y. Xllineis Central &. Co., 296 Tlie 464, 473.) 

| In given instruction Me. 26, offered by defendant, it was 





ateted thet, if the jury found defendant lioble, then they would be 
required te consider what damages, if am, the next of kin hed suae 
tainea hy reseon of the death of deceased, ond it wes further stated 


‘In determining the omount of demages, if any, you aust 
ve wevernad pg A by the ectual pecuniary money loss, 

men by § evidenee, thet the next of kin of deeenved has 
sustained by veaeen of her death. You canmet aliew any damages 
for sorrow, bereavement, mental suffering ef the next of kin 
of the deeensed, mor fer any lees of society of said decenaed.” 





Proof wea made of the age of the decenved end as te her 
being the child of plaintiff ond huaband but no evidence of sotual 
pecuniary lees te them was intreduced. Flaintiff's counsel urge 
that, beomuse of the words “if ony ie shown by the evidence,* the 
giving of the instruction wer prejudicial to plaintiff for the 
Frensone that there wes no accnsion for pisintiff te show by evidence 
emy actual money less et there in = presumption ef lowe to parente 
in ceue of the death of a child of tender yours, and thet the jury, 
following the instruction, sould but find againet plaintiff becouse 
me sttusl pecuniary less was shown. Ye think that the instruction 
was Misleading and prejudicisl under the circumstanees. In Delohery 
Ve Guimlan, “10 T1l. Apo. S21, 526, it is said: “Yhere preof ef the 
ege end relationship is made, the jury may estimate the domagee from 
the facts proven in connection with their kmewledge and experience, 
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and the law presumes seme substantial domages to the parents from 

the fact of death alone,” (citing, City ef Chienso v. Jicholten, 

75 Ill. 468, 471; Gity ef Chiesgo v. Heaing, 85 111. 204, 07; 
Dukeman ve Cleveland, etc. Sy. Co., 237 Ill. 104, 169.) The court 
gave another inetruction, offered by plaintiff, releting te domegeos, 
but refused to give «till another, offered by her, tic. 28, which 
contained the element that, te enable the fury to estimate the amount 
of the dacages, “11 ia not neceseaary that any witness should have 
expressed an opinien xn te the ameunt ef euch duomagen, tut the fury 
may thencelves make auch «cstimate fram the facts and circumstances 
proved, and by cansidering them in scenneetion with their knowledge, 
ebeervation and experience in the effoirs of ordinary life.” Ine 
structions, in substantially the seme lencuage, have been approved 

in North Chicage Street 5. So. Ve Fitagibbons, 186 Thi. 466, 469, and 
in Bichordcon vy. Belson, 221 Ili. 284, 255. ‘The present exce im not 
one where demages were cought to be recovered for medical expenses, 
oY such other iteme se the law recuiree precf of. (Ses, Leman v. 

» 376 Tl. Apo. 27, 3.) And we think thet, 





uncer the ciroumstanees, the instruction showld heve been givene 
Given instruction Ko, 24, offered by defeondoart, is aes 
feliows; 


"It is not every injury or desth that makes « defendant 
lisble for dwmages to the person injured or kilied. if the 


injury or desth was unavoidable fer ax the defendont 
As concerned, then no linbili & incurre e defendant, 
whether ac a result thereof e pursen is injured or killed, and 


4f in this esse you believe from the evidener thet in so far 
ae the defendunt ie concerned, the denth of plaintiff's 
decedent wee uneveidable, then the fury should find the 
defendant not cuiity.” 

Thies instruction directs a vardiet. Frese it the jury 
might well have concluded that, because the tub was toppled over 
Wy some of the playing children, defendant nad nothing to de with 
the immediate haprening ef the eecurrence and the death was 
“umaveidable in so far ae defendant was goncernsd,” and that it 


Seuld not be held liable. We mention is made of the essential 
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@lement in the ease ef defendant's msintenance of om attractive 
miieeance, or of its pesvible prier negligence in feising to 
maintain fences sround the premises where there were attractions 
to children, or in failing to warn or otherwise prevent them from 
coming on such premises, efe. it is weli a¢tiled thet, where an 
inetruetion ie given directing = verdiet if the fury sanli find 
eertsin facte te exist, it must embrace all the fecte and cone 
ditions essential to such verdict, and if it dees not tne defect 
is not cured by other inctructions. (iiiimeds iron & Bvtal Ge. v. 
Weber, 196 1il. 526, 551; Chicago Sonsolidated Traction Co. ve 
Behritter, 222 111. 364, 370; Mooney v. city of Chisega, 259 ll. 
414, 423.) Im Sorson, Pirie seott & Oo. v. Chicage Rye. So., We? 
Thl. 346, 362, in diecougcing a somewhat similar instruction, Lt is 








Said that it "“micht in seme canes be minlesding.* Umder the facta 
ef the prenent cese we think thet the instreection wae mislexuding, 
erroneous and prejudicial. 

Complaint is made ef the giving of ether ins iructions 
offered by defendant, and in the rejection ef certain tex timony 
offered ty plaintiff, mt we deem it umnecessery to discuss 
omineelst points beemae, if there were sry errere in the matters 
mentioned, they ere mot likely te occur on another triel. 

Because of the errersindiceted the judgment ef the 
Oirouit eourt is reversed and the cuuse is remanded for a new trial. 


REVERSED AND REMANDED, 


Barnes, ©. 3., and Fiteh, 7., comeur. 
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BARRICH MURPHY, a minor, by 
Cornelius Murphy, her father 
amd next friend, © £ 
Pinintift in ue : 
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SUPERIOR COURT, 
Ve 


. 
: COOK COUNTY. 
WILLIAM J. RYAN, = 


2411.4. 


MR, JUSTICES GRIDLSY DSLIVERZD THE OPINION OF THE COURT. 


ndapt in Mrrer. 
ce alll 


By this writ of errer plaintiff secks to reverse a 
judgment in her favor and ageinet defendant for (800, rendered 
after verdict by said Guperier court, in am action for domages 
fer personal injuries received by her in an eutemobile «ccident 
on the morning of July %, 1923, in the intersection of Loramie 
avenue and Yest Monroe utreet, Chicegs, illineis. The main 
eround for reversal is thet the tried court erred in overruling 
her motion for a new trial, becouse of the unrecsonsble inadequacy 
of the verdict, and in entering Judgement on euch verdict. 

Pinintiff, about 14 yeere of age ond « etudent in « high 
wchool, ves a pasvenger in a Hevh sutemebile, owned and driven by 
one Verne J. Tuttle, who head invited her to become such passenger. 
Imeediately prior to the cecident the out tome bile was being driven 
at & moderete rate of speed in am easterly direction on “est Monree 
etrect (an cust ond west strect), aprranching Laramie aveme (a 
Merte and south strect). She was sitting on the front sect at the 
Fight of Tuttle. Just as they reached the intersection they 
noticed defendent's sutomobile, a Usynes touring cer, moving cou th 
on Loramie aveme, aporeaching ssid intersection but then about 25 
feet north of it. The Hash car reached the intersection first ond, 
heaving the right of way under the stetute (ection 34, Hoter 
Vehicle Act, Sukbili's Stat. 1933, pe 2359), and thinking thet 
defendant would chock the speed of his ear, Tuttle, the driver of 
the Hash car, proceeded across the intersection. The Haynes ear, 
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ariven by defendant, contimed on ite southerly course at on 
excescive rate af epered, and struck the rear left wheel of the 

Hesh car with such force as to swing it sround ond cause it te 

turn over near the south curd of Seat Monroe street on the erst 

side of Laramie aveme. “Aitnesses of the accident rushed te the 
esr, found beth Tuttle and plaintiff lying benesth it and 

extricated them. Fiaintiff was unconscious and her clething we 
tern and stained with blesd. she wee teken te a hoanitel where 

it wes found that her right cellar bone wos braken, her right 
shoulder and right kmee badly injured ond thet she hed suffered 

many serious ond painful flesh wounds om her freee end body. “he 
remained in the hospital for over three weeke under the coreof a 
physician, Sr. Buber, during which time on oper«tion woe performed 
on the coller bene «md shoulder, “he then war token to enother 
heepiteal ehere she remained for two weeks under the care of other 
physicians. éfter reeviving further treatment there and subsementiy 
at her home, it wae found that there ves on everlapping of the benes, 
thet an infection had developed and thet there wens «= dischercing sdma. 
Plaintiff wes taken agsin te exid other hespitel, where a second 
Operstion was performed on her shoulder. iharitiy befere the trisi 
she waw examinec by Dr. Huber whe testified ss te her then condition: 
“{ find the shovlder is thrown forword a little bit and leaves the 
Dlade st the bottom end projected backward o little, giving e« 

Little bump te thet richt shoulder. This condition ie permenent. 
The tye fractures ends of the bene are abnormal; they ore overe 
Fiding; they sare hesled in this position now. * * The present 
condition of the Imes iz se good as ean be expected under the very 
severe injury thet she had. However, «t timer she will have cone 
siderable pain and annoyanee from the knee." Plaintiff testified: 

| “My right shoulder st the back of the shoulder blade protrudes and 
there is « bone thet sticks out. * * The right shoulder blade 

did not stick out any further then the left before the accident. | 
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* ® The shoulder pains me occasionally and always in bad weather. 
I heve wet mch strencth in my right orm now. * *® Gince the accident 
my right leg tethers me shen I otand on it for amy considerable 
length of time. It peine me and is weak, though I have now o fairly 
norms, motion of the rirht leg." There was also evidence thet the 
rexeenrble chergee fer the services of the attending physician, 
exclusive of mrrta’! cherges ond hospital expenses, were 6550, 

After - asreful review of the cvidenee we are of the 
Opinion that the sceident and infurfies te plaintiff were proximately 
Qmused by the negligence ond careless driving of the defendant; that 
the injuries she received were eevere ond painful, some of them being 
permanent; thet the domogee swarded her by the jury are umrecsonably 
inadequate; end thet the trial court erred in net eronting her motion 
for o ner trisl on account of the insdequascy of the verdict, and in 
entering the fudgwent in mestion. It is well settied by the weight 
of suthority thet an unrexsanably small verdict, cs well os m gresely 
exceerive one, is cubfect te review by the courte, and that one of 
the firet nemed charsceter in ar actien for perezonal injuries ahould 
be set aeide ond a» new trisl ewerded in the interests of justice. 
(Ore v. tahlfoid Big. Co., 179 Ill. App. 235, #58; Tathweli v. City 
Of Sedor Rapids, 12% Town 80, 54; Teledo Rye. ® Licht Co. ¥. Mason, 
Sl Ghie St. 463, 465; Torr v. United Anilreade, 187 Calif. 505, 
509; Hendsrsan vy. &t. F See 82 Minn. 479, 483.) 
; Plaintiff's eounsel alee contend that the trial court 
Ganmdtted prefudieial errera in gertnin rulings on evidence (a) 





in unduly restricting the reedirect examination of plaintiff's 
witness, Leah Meble, and (b) in excluding testimony ef several 

ef plaintiff's «itnesses as te a certain statement made by defendant, 
imuedistely after the secident, «s te why he did not stop or 

Cheek the speed of hie sutomobdile. The witness, Leah Mebie, on 
direst exemination head given tectimeny, «o had other witnesses 

for Pleintar’, tending to show that the Fush cutemobile, in which 
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glaintif’ «© riding, reached the intersection first; and on 
cross=cxamination she made 4 statement which tended to show that 
the contrery wee the feet.  m reedireat she was ocked questions 
which gave her om aprertunity to explain, cerreet or modify her 
previous etstement made wnen creasesxaminotion, if she so desired. 
She wrt not sliowed to enawer the questions. Under the circum 
@taneea, sa divelosed in the present reserd, we think the rulings 
were erroneous, (Mahony ve Goaeh, 141 BW. ¥. Rep. (Mues.) 605, 606; 
Beoublen 1. Detrogt United Reileny, 226 ich. 291, 395; Goldberg y. 
ed States, 298 Wed, Rep. 447; 450; Dietz v. Big Muddy Coal Ce., 

263 Tl, 480, 488; Rusvell v. State, 87 Jo. Rap. (Ale. “pp.) 222, 
£23.) 4a to the exeluded testimony aa te the statement made by 
éefendeyt imme (Letely softer the eccident, plaintiff's attorney 
efferes to shew that defendant then etated im the Rearing af seid 
witnesses that he thought he hed the right of «sy beeense he was 
traveling on o street (Leramie evenvue) which tad a street car line 
upon it ard that othe rwiae he would have cteyped hie «antemebile end 
det the Ussh sor pase in front of him. e regerd thie excluded 
tectiaany «<3 tending ta shew on admiseion of defendant, concerning 
a matter in 4ispate, which should have been sllowed in avidenee, 
(Clark vy. imith, €7 Ill. App. 409; mith v. Grey, 216 111. 488, 500.) 

Complaint ie made of other alleged errere of the court 
during the trisl. “¢@ will not diveuss them. If errors there 
were, they are not likely te oe¢cur on ancther trial. 

Yor the ressene indicated the judgment of the Superior 
court is reversed end the ceuse is remanded fer » new trisl. 

REVERSED AWD REMANDED. 

Barnes, ©. 3., and Fitch, 3., conevr. 
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WFRRICR COURT, 
} 


COCK GounTry. 


WR. JUSTICE GRIDLZY OYLIVONeD THE GPINION OF THE COURT, 


On May 4, 1085, the Superior court overruled respone 
genta’ general demurrer to relater's petitien fer a mandame, 
end, respondents electing te stand by their demurrer, the court 
ordered the writ, comsanding them ‘te fortheit) isme a retail 
beverage dealer's licemue, Glass A, ta seid Yrilip Pevlic.* This 
appeal feliewed. The relater hae net filed any brief in this 
appellate court. 

The petition alleges thet relater is and has been a 
reeldent of the city and ie the owner of premises known se Bo. 
5200 Gouth Albany avenue, Chi¢ege; that he ia a persen of good 
kervel character and enjeys euch reputation in the community in 
whieh he lives; and that he has never been convicted of feleny or 
misdemesmer, and has never been summoned te court in a criminal 
proceeding. Certsin ordinenses ef the City, vic, mumbered 
sectione of the Municipal Cede, are then set forth aw being in 
effeet. Im section 1464 a “reteil beverage desler® ia defined; 
in 6465 provision ia made for a license fer such « dealer, and 
im 5466 « slassifiestion of such dealers is made, Glass A and 
Clase 5, and the smount of the license fee for ench class etated. 
Seation 3467 states in part: 
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"Any porsen, * ® desiring te engage in the business 
of a retail beverage desler, as defined in thie article, 
hail make an application in writing fer a license ao to 
de which shall conferm to the general requirements relating 
te applications fer licenses. Sueh application shall alee 
state the length of time that seid applisant, if an 
individual, has resided in the City, his plece of previous 
enployment, whether merried or single, shether he has ever 
been convicted of felony er mindemeanor, and whether he hae 
been mumconed to court in o criminal preceeding, which 
statement shall be signed and sworn to by the applicant 
and filed with the city collector ag a permanent record. 
The City Colleeter shali forwerd the epplication to the 
Guperintendent of Pelice for investigntion, * * who, if 
such investigstion proves satisfsetory, shell indorse his 
recommendation thereon and forward same to the City 
fellecter., * * * 
It iv further alleged thet petitior® Sprlded te the City 
Clerk and City Celiector fer the ismuance of a license, and tendered 
the customary fee, and #aid two officiels, tegether with said Yayer 
and Superintendent ef Pelice of srid City, refured the application, 
“a copy of which is ready te be preduced in Court,” ani refused te 
issue a license; that petitioner “hes complied with s11 laws and 
ordinances relating te health, safety, senitation, leexntion or 
otherwise, regulisting the said business;" thet the action of ssid 
Superintendent of Police, in recemmending the refwecl ef said license, 
*ie unjust and dllegal;* and that the eetion of said Mayer, in ree 
fusing said license, “is arbitrary, wrongful and without legei conse." 
We think the court erred im overruling respondents" 
demurrer to the petition eid in entering the order eppenled from. 
Tt de well settled thet a writ of mandems shenld only be owarded 
in casee where the party apslying for it showe « clear right te 
it, and « clear legal duty on the part of the reapondent to perform 
the net sought te be enforced. (Keople v, Busse, 246 ILl. 11, 16; 
Reeple vy. City of Chicage, 480 111. 5¥6, S80.) It is equally well 


Settled that the petition for the writ must state facts and net the 


mere conclusiomsef the pleader. (City ef Ghieece v. People, 210 
Thi. 64, 49; People vy. Busse, 248 11). 11, 17.) it will be 


Moticed that some of the material alleeations ef the present 
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petition centein statements of mere conclusions, rether than facts 
from which these conclusions may be drawn. Furthermore, the 
application for the licence desired is not set ferth in the 
petition, so thet it dees not apcesr on the feee of the petition 
whether the applicstion complied with all the requirements mene 
tioned in the ordinance. Petitidner sheuld have either set out the 
applicction in hees yerbr - should have shown, by distinet and 
specific averments, that it/senhiod with all of the requirements. 
(People v. Village of Crotty, 93 Ill. 186, 169.) 
The judgment of the Superior Court is reversed, 
REVERSED. 


Rarnes, ©. J., and Piteh, J., concur. 
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M2. JUSTICE GAIDLEY DELIVERED tHE OPIFIeR ev THe corNT. 


Thie iv a mandamus proceeding wherwin the relater 
sought te compel respondents to iavus te him « reteil beverage 
deaier’s iicenee fer the premines loeated at 4308 Ashiond Averme, 
Chicago. Ye the petition respondents filed «= generel demurrer 
whieh wae overruled by the court. They elected te stund by their 
dexurrer, whereupon the court ordered the writ ta isoie sabe 
etentielly as prayed. Respendents spoeaied. 

The petition centaine substantially the csme averments 
a6 these in the sctition at the relution of Philip Pavlic, cone 
eerning “hich the same precedure wae followed and « siwiler order 
@renting the writ wos entered. In the spinion in the Bevlic cave, 
Nos 30362, this dey filed, we held in substance thet the petition 
@id nat state such a enee se werranted the ismuence of the writ, 
and thet holding is applicable to the present cane. 

For the reaeons stated in aeid opinion im the Pavije 
Gnuee the judgment of the Surerier court in the present essa must 
be reversed emi it de eo ordered, 

REVERBAD. 


Barnes, P. Je, and Fitch, Je, concur. 
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ER. wertce GarSLey DSLIVeAGD THE OPINIGN OF THE COURT. 
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Gn FPebrucory 6, 1923, vleintiff, an Tilineis cerporetion, 
commenced en action in trover egeinst the defendemt bank for 
damagee for the unlawful conversion of certain neter or contracts, 
of the value of £56,000, and of which plaintiff cleimed te be the 
owner. Attached te the decluration was an itemiaed list of the 
netes or sontracts, The bank filed «a plea of not cuilty. A trial 
wee had before a fury in Uny, 1925, during which plaintiff intre-~ 
@ueed considereble evidenee, orsl and decurentery., At the cone 
@lusion of its «videnoe the esurt, aver ebfection, instructed the 
fury to return a verdiet for the defendant benk. Fellewing such 
verdict judgment wae entered ageinet plaintiff? fer ceetse and this 
appeal follewed. The main contention of ita counsel is that the 
trial court erred in so instructing the fury, ond that the fudgment 
should be reversed ond the cmmse remanded for e new trial. 

Plaintiff, hereinafter referred to as the Company » 
menufactured and sold pianes, phonographs and acceaveries. ‘sles 
were mace in part threugh agente under consignment contracts. On 
Pebrucry 16, 1921, the company entered into such a contract, limited 
te pisnes, with one Fred J. Jeers, then doing business under the 
Heme of the Yoyeal Music Shep at 4001 Zleten avernme, Chicago. It is 
in the form of a letter or proposition signed by him and addressed 
te the Company, ond it Beare thereon the Company's eritten secepte 
ance. It states that, in consideration of the Company's promise 
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and undertakings and his right to sell ite pianes, Joers will 

teke pianos °en consignment fer sele in 4001 Lleten aveme, 
Chiecage, and vicinity, vpon the following conditions:" Then 
feliow the terma and conditions in 13 separate porsgraphe, some 

of which are in substance: (1) That Joera is te held such pianos 
as ware furnished him by the Company as “agent and bailee on eon- 
signment until seld* - such exle being approved and accepted by 
it~ "or until roturmed” te it; and thet Joers will keep all 
pianos incurred fer ite benefit, «t no expense to it, = the policies 
being peyable te it in sase of lose. (2) That on all ceah soloe, 
Joors is to immediately remit te the cempany in cooh the *consign- 
ment value" of the instrument, lees mach diegceunt «8 may be agreed 
upen; that on all pert eagh scales Joers may retain the firet exch 
peyment, but not exceeding the compensetion allewed him for moking 
the aele, ond he agrees to “endorse and transfer* to the campany 
*pll netes, contracts or leases" and he guarantees the paymont of 
the some; that, if defonlt is made in the payment of seid notes, 
OtO., 8@ guerentecd, or if the company doce net appreve of or 
secept the sele, Joers agrees, upon the company's demand, te sbtein 
the repossession of the instrument, without expense to Li, or to 
Allew the company to ebtsin such repoesesuion at hiv expense; that, 
im case of failure te reguin posvescion, Joera agrees to domediately 
pay to the compeny the consignment value of the inestrwatmt in 

eesh, end further agrees thut any indebtedness of hia to the 
fompeny shall be « first lien on all] collateral deposited with 

it, as seeurity fer such indebtedness; and thet Joers “hereby 
ansiane” to the company ell his right, title and interest in 

ana te amy ond all of the eolisternl se endorsed and deposit ted 
with it, “er placed te my collateral credit,” 20 ay to seouve 

the company “until every treneaction made by virtue of this cone 
tract hee been fully completed and satisfied;"* and thet Joers 


“is in no case to 
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other proceeds of such sales,” without the company's consent. 

(4) That "all proceeds of such sales," including all notes, 

contracts, leases, mortgages or other seourities, “shall belong 

te and title thereto shell vest” in the company “ase sole owner 

such procecds on consummation of such sales;* and Joers cgrees 

“te keep the proceeds of all sales or leases of all instruments 

and property consigned hereunder separate and apart from other 

moneys, leases er pupers" es the company's "exclusiv rty, 

20 thet the same can be st all times properly identified;" and 

“ali netes, contracts, lenses and other securities received from 

or taken in the sale ef said goods shall be made payable te you 

(the company) and be subject to your eppreval and scceptance.® 

(5) Im this peragraph ie specified the manner ef determining the 

ameunt of the compensction which Joers is to be allewed. (8) 

Herein Joers agrees te deliver to the company, on ite demend, ali 

notes, contracts and lesses, which it hase net specifically ree 

leased to him under thie contract, and which may be in his possesnion 

or control. (11) Herein it is agreed thet the securities taken by 

Joere shell be in such form as to make them first lienw, and “te 

be on blanks furnished* by the compemy; and that, im case any of 

such securities are teken jn Joers’ name, “the same shall be 

immedistely endorsed er assigned te yeu (the Company) in «riting 

witnout reserve;" and that the taking of such securities in Joers name 

“shall not be deemed » modification of this contract er e waiver 

of omy right, title or interest retained by or secured to you 

(the Company) hereunder." Attached to the contract and made a 

Part thereof is a ¢ertain schedule as te terms and commissions. 
Beginning Yebrusry 16, 1921, Jocrs operated under the 

Sentract in receiving on consignment and selling pisnos momfactured 

by the Company. On December 2, 1921, a cimilar contract wae entered 

inte and »cted upon as te phonographs, end on Jarmeary 10, 1922, a 

second contract «s te pisnes was executed, - substantially identical 
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with the first except ae changed in the schedule as to terms 

and commissions, more liberal to Jeers. Under these contracts 

the Company from time to time shipped te Joers « large number 

ef pianos and phonographe, direct from its factory at Steger, 
Jliineis, the draymen, upon dolivery ef the same to Joors «at 

hig place of bueinesa, teking his receipts therefor. He afters 
wards wold the instruments, thus consicned «end delivered, to 
vyarious purchasers, and, where any peyments therefor were deferred, 
took from them notes er contracts (similar to the ones sued upon), e 
@ii on blank ferme furnished by the Company. Uech of the notes or 
eontracts was dated and first econteined the promixe ef the sube 
eeriber “to pay to the order ef ¥. J. deere” o@ specified sum of 
money st his Chicago office « « Gertain amount dow end « sertein 
amount per month with 67 interest until paid. Then followed statee 
mente that the considerstion for the poyment of said smeunte is the 
agreement of F. J. Jaers te sell and delive® to the subscoriber an 
instrument (descriving it, - a piane or phenegraph, os the cose 
misht be); that the came ahould “remain the oreperty of sald PF. J. 
Jeers" until 411 ef eeid payments showld be mede in full; thet in 
ease the subecriber makes default in any psyment, or wheil cell, 
assign or remove or in any way dispese of the instrument without 
the written coneent of Jeers or his secigna, or if Jeers, or his 
assigns, shell feel unesfe or insecure, ssid subscriber shall de-« 
diver beck the instrument en demand to Joersz or hia secienes, er 
he or they abel) have the right to take immediate possession theres 
of; thet, in case he or they shell reteke posaeseion «11 moneys 
paid on the gurchese price thereef shall beleng te him er them as 
Aiqidated demages, ete., or, either he or they may at their option 
enforce the payment ond collection ef each and 211 of said amounts 
amd interest; thet im cxse the subscriber pays each and oll of seid 
amounts the full and complete title of the invtrument shall pass to 
and weet in the oubseriber; and thet the aubseriber egrees to ine 
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gure the instrument in fsver ef Joerg ac hie interest may appeor,. 
The tecing of these notes or contracts in Joers' name was in 
accordancs with the provision contained in the llth paregraph, 
avovs Mentioned, ef the csonsigument contract beteren the Company 
and Joers. | 

The evidence further diseloses that, na to some of the 
notes or contracts taken by Joers frem hie customers, he did net 
enmply with the other provision of said ilth perageeph ofmsaid 
consignment contract (vis, that, where such customers’ notes or 
Contracts vers taken in Joers' name, he would immediately endorse 
ang assign the same without reserve to the Company); thot he, as 
early as April, 1921, having « checking eccount with defendant 
bonk which wes iecnted a short distance from his misic shep, on- 
forsed and delivered some of these sustomera’ notes and contracts 
te ithe bunk a3 coliatersl seeurity for « persenal ioon te him, os 
evidenced by his Suedey note payable to the bank; thot these notes 
end contracts were endorsed “Heyal Music Shop by ¥. J. Joers® and 
"¥. Jo Joers;* thet seid S-day personal note wen renewed from time 
to time and other sisdlar notes civen, secured by similar collateral, 
end frem time te time the colisterel wes changed and depesited in 
iiewu of that withdrawn; that Joera ceased doing business early in 
Movember, 1922, and disappeared; that at the time of hie disapnenre 
anes he owed the bunk $6,000 on his eday personal note, dated 
Getober 51, 192%, which was collaternily seoured by certain of said 
motes and contracts (or copies thereof), se endersed and delivered 
‘te the bank ond having « face value ef approximately $19,000; that 
about the time of Joers! disappearance Mr. Serdsinski (pleintiff's 







Witness and cashier ef the defendant bank) checked ever and made 
SA investigstion as te the coliateral deposited with the bank; 
that it ss ascertsined that Sours hud made copies of some of the 
tes or contracts taken from his cuntomers, had ferged the sub- 
iwibers' nemes on the copies, hed endorsed and delivered some 
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ef these forged enpies to the bank, giving the germine notes 

er contracts te the Company, or hud endersed and dolivered some 

of the genuine notes or centracts to the bank, giving the forged 
eopies te the Cempany; thet it was further oseertained that of 

the 7S notes or cantrects which the bunk head in ite pesvension, 

28 were oricinals end gemaine, ond W prabably forged osphes, and, 
ae te the remaiming 15, it wee unceortein whether the bank held 

the originals or the ferged copies; that cbout thie time the Cemrany 
alee made an inveetigotion «s to the stete of ite accounts with 
Joers, and fer the first time learned of the endersement and delivery 
ef some of the notes or contracts of Joers’ cuctomere te the bank; 
that during Nevember and Desember, 1925, twe representatives of the 
Company called at the benk, hed tee interviews with Werdsineki, and 
@demanced that the benk surrender to the Company all of aadd netes 
or centzsots in its prsseceion; ond that the bank refused the demand, 
but allowed said representatives te check over the netes er cene 
tracts im ite possession. Milton =. Beliett, one of the Company's 
representatives whe cslied at the bank, testified thet during the 
first interview with Gordzinski in Rovember, 192°, Yerdaineki (whe 
hed conducted mest of the tusinesse trensactions shich Jeers had hed 
with the bank) was asked’ if he did not know, when Jeers had endorsed 
and delivered te the benk the notes ar contrests in qaeution se 
eollatersd accurity fer geera' personel notes te the bank, thet the 
same were collateral contracts, covering pianos ewned by the Company 
end which had been consigned to Joera under consignment contracts 
between him end the Company, end that the bank “had no business 
accepting the contracts cx colisteral security;" smd that verdsineki 
Feplied: “Well, whet about it; suppose I did know onything about 
oonsignment contracts; that hee nothing to do with the cuse; this 
man forwarded these contracts here to us, ond whether I knew they 
Were consignments or not doesn't make ony difference; we accepted 
the contracts kecsues Steger 4 Jens' name wan net on the contracts 
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we seeepted them ns celisterol security becouse we hed been doing 
Wusiness with thie man.* 

Counsel for the bank here contend that the contract 
between the Compamy ond Joere of Februcry 16, 19°1, ond the eub-e 
sequent similar ones, were “contracts of ale,” a8 distinguished 
from coneicrmment contrects. After a ecrreful reading of them we 
are unable to agree. In the very first linss it ie ateted thet 
Jeers will take the pienes or phonoerephs “on consicnment for 
gale" upon the terme and conditions thereinefter mentioned; and 
in the int of the 13 perecrephs, outlining these terme ond cone 
ditions, it is stated thet Yoers is te held euch piancs or phono 
grephs as sre furnished him by the Compeny "ae agent and beilee 
on eonzicnuent until seld;* and we think that the entire comtrnet 
discloses that it wae net the intention ef the perties thet there 
wen to be  geke of the pinnes, ete. to Joers: (See Lenz v. 
Hervisen, 148 111. 598; Brow y. John Church Co., 55 Ill. Apr. 615; 
Eleet ve Hertz, 201 T1i. 504.) And, in eur opinion, the delivery of 
them to Joers under the contracte did not clethe him with the indicia 
ef owmership thereof. "Clothing another persen with the indicia of 
Gmership doer net mean simply civing porsersion of « chattel. 
Peasession ef a chattel in one of the indicxtiona of tithe, but 
possession may be delivered by the owner te 2 bailee, an agent or a 
eervant, and the meee possession ef « chette], if there ds ne ether 
evidence of property given by the owner, will not eneble the 
Possesrer to give « good title.” (Drsin 
SO% Ill, 355, 336; Bherer-Giliett 
in the Droim cove (p. 338) it de wade: 

“It in «& general, well estebliehed principle thet ne 

one cen trensfer a better title than he has. He person can 
by hie sele transfer to enother the right of ommership in « 
thing im which he hes not the right ef property, except in 
the case of cach, bank b$llc, checks end notes perysble te 
bezver or transferrsbhe by delivery in the ordinary course 
of Weinese to » person toking the came amd ne 
value fer it. * ® The purchaser of property wrongfully taken 


by hie vender from the true owner can obtein no mere perfect 
title te the property purchased than the vendor himself 
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possessed, and on innecert purchaser without notice of a 

wrongtful taking can acquire no better tithe te property 

than bis vender had. * *® @hile that ia true, en catepnel 

may operete against the person cleiming whut would othere 

wise he the better title, ond thin is based upen conduct 

of the true owner by which he sliews another te appear ce 

the owner of or heaving full power of ddeposition over 

property, #0 that an immecent third person is led into 

dealing sith an opparent owner. The tatoppel does not 

depend upon where the s«ctual titie is, but reste upon the 

eat of the real evner, ehich precludes him from disyu ting 

the existened of a title which he hes eaused or allowed 

to apedar to be vested in another.* 

In tho SherereC4liett esse, supers, (p. 454) At is onda: 
"In order to give rine te on eatappel, however, it is essential 
that the party eatonped sh<li have made by act er word a 
representetion, ami that the peraon setting up the esteprel shall 
have acted on the feith ef thie representation in such a woy that 
he cennet without dumsge «ithdraw from the transection." 
The evidenee introduced by the Company in the present 

Qaag shows thot, while goers 414 not imprenerly sell or attempt 
te sali any of the consigned pianos, ete., to the bank, and vhile 
he, in acsordenge with the consignment centrecte, 444 prenerly 04121 
the consigned goads te the euctemers, vreooiving netex or contracte 
from them in part payment of the goodu os he waa authorized te do, 
yet he, improperly ond im vieletion of the terms of the consignment 
contracts, endorsed and delivered aome of suid customers’ notes 
or contracts to the bonk, ce collateral seourdty for his em personal 
nate for money berrewed from the benk, inetesd of imnedistely ene 
dersing and sssignine on14 custemers' notes te the Company, as he 
had agreed to do. He committed a framd upon the Company. 4e 
Was not the true ewner of sed4 customers’ netes or contracts, and, 
Met baving iesful title thereto, he could not give ceod title to 
the bank. Aa to the qasetion, whether under the evidence the 
Company by ite acte and eond:et wee astepped te show that it 
wee the true owner of said notes or contracts, we think it 


was one for the jury te determine, under proper inv tructions. 
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Couneeh for the bank here strenuously urge that the 
Netes or contracte in question were negotiable ond counsel fer 
the Company, on fic other hend, curmeotiy cententd that they 
were mot. Comsidering, tut net deciding, them to be negotiable, 
aty preeumption in faver of the bank's good tithe therete ie 
overcome by the evidence intreduced, which shewe that they were 
freudulently negetisted ty Jeers, and the burden woe upon the 
benk to show that they teck the sume im good foith for value 
before maturity ond in the ueusl course of business. (Hide opt 

| dank vy. Abguander, 184 Ill. 426, 419; Meyghents Loom and 
Srust Yo. vy, tedster, 2S Thi. C47, G49; a tg oe ote ie 
67 Thi. 448, 453; Bold vy. Medomedd, 366 111. 320, O54.) The evte 
denen introduced by slcintiff, with «ll ite legitimate inferenora, 
tended te show thet the bank did mot take the motes or contracts 
from Joers im good faith, bat hed knewledge of the Company’ righte 
ful ownership thereer, 

Gar conclusion fe thet the trial court erred in Airente 
ing the jury, on motden ef the bunk at the conclusion of plodine 
tiff ae evidence, to ruturn a verdict in fowor of the bank on the 
deme made by the plesdings oc te whether the berk wos guilty ef 
m® unlawful conversion of the notes or sentrects in question. 
(oftytt » an. Zxpouition, 175 31k. 472; Libby, 

Rath Lh DEY Ve SOCK, 222 121, W606.) Accordingly, the judgment 
of the hier Court is reversed ond the ase de remanded for a 
now trial. 












REVERSED AND KAMABID, 


Barnes, Fe Jo, oma Fitch, J., goneur. 
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WILLIAM E, 3YVRR, wayhr ef the 
City of Chicuge, i 
City oierk, THOMAS # 


SUPERIGR COURT, 
SG0K COUNTY. 
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Yolisster, and ORE AR A« COLLING, ee 4 
auperintandent off Polise, 4A t i A. G 7 A: 
\ ae Appalianta. eee 0 cee 
Soe 
Ml. JFUSTICE GRIDLAY DYLAVNASD THA GFIRIGR OF THE COURT, 


This 44 & mantamisa proceeding wherein the rele tor 
sought ta somoee] respendente te iege to Aim « retedl beverage 
dealer's License for the sremises located at 1435 Yeat 47th 
atrest, Snierzo. Ta the potition respondents fiied « general 
demirrer which sas overruied by the @eurt. They eleeted to 
etend by their demurrer, whereupon the eourt ordered? tha writ te 
iswae substantiolly a< prayed. enpondenta apeenled, 

She patitien contains eybetantially the seme svormente 
aa thoes in the setition st the relution of Fhilip Savidie, aon- 
esrning which the same procedure eng followed and a similar order 
erasting the «rit wos entered, In the opinion in the Paviie 
gase, Ba. 3/362, thia dey filed, we held in aubatanae that tna 
petition did not atete such a exae a8 warrented the issuense 
ef the weit, ond that holding 4s applicable to the present casée 

Fer the reosona etated in s044 opinien in the Payiie 
sasa tha fudgment ef the Superier acurt in the present case meet 
be revyerved end it is no ordered. 

ARWERSEDs 
Barnes, P. J., amd Fiteh, Je, concur. 
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HARRY L. HARRIS and 
JOHN A. RODGEHS, trading 
as Harris & Rodgers, 
Plaintiffs and Appellegs, 
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APTMAL FYROM 


: MUNICIPAL coway 
JOSMPA THSODORE AAMPICH, 
MICHASL JOSSPH MILLAS 
JOUEP NAMPICH, or, 


4 


OF ONTCADO, 
Defendants. 


covet 
MICHAEL JOSEPH. HI and 


cd 4 a | T A. G 7¥ 
JOSEP HAMPICH, Sed Ly Kh Lelie 


Vent Tmt Ming eet ml ne cea ect Mi ot gt tay cet a ett capt “ae Mage 


Appellants. 
BR. JUETESE G@RIDLAY BALIVSASO THES OFINIGH OF THE COUaT. 


tm Revember 86, 1924, pleintiffs coused o Judgment by 
confession for $652 te be entered egainst defendants om «a fudge 
ment note for $528, dated Geteber 17, 19°24, and payable to the 
order of plaintiffs in weckly installments ef fil each. The 
mote previded thet the entire principal sum should become due 
and peyable three days after defenlt in making payment of ony of 
the weekly installments, and further provided for ettorney's 
fees in Case judgment wes confessed on the note. Cnly one ine 
Steliment of $11 hed been paid end the omount ef the judgment 
was made up of 5517 dus eon the note and $85 attorney's feen. 

Subsequentiy twe of the devendents, Hilinas and Josef 
Rampich, Sr., filed separate petitions, signed end verified, 
elieging in substance that their purported sicnetures on the 
Mote were net their genuine signatures and thet they Bad never 
suthorised any other persen te sign their names thereon, and 
praying thst the fudgment be opencd, ete. Gn February 6, 1926, 
the court erdered that the judgment be epened; that defendants’ 
petitions stand as their several sffidavits of merits on the 
isewe presented; and thet there be a trial on the merits, the 
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judgment in the meantime to stend as security, etc. ‘Subse- 
quently there was « hesring without « jury, resulting in the 
court, om April 4, 1925, finding the issues against said 
defendente end adjudging that the fudgment, ex confessed on 
Bovember 26, 1924, stand in full fores umd effect. 

The bill ef exceptions digcloeea that the trial come 
menced on Harch S1, 1928. Josef Rampich, Gr. was called «8 a 
witness in his owm behalf. He teutified that it wae net his sige 
nature on the note ond that he had net scutherized anyone to sign 
his name thereon. Ocfendent Kilias geve testimony te the same 
effect. Thereupon, each of suid defendants, at the court's ree 
quest, srote without pretest their respective signatures on a 
piece of peper end handed it to the fudge, whe compered the sige 
natures sith the purported cienetarce on the originel rete. The 
court overruled the objection of defenidenta' stterney to the making 
of such comparison and sugeested that plaintiffs’ «tterney procure 
a handwriting expert ond have him testify os = witmees om April 4, 
2925, At the adjourned hearing plointiffe' «tterney effered in evie 
gence the original note, the peper upen «hich e-fid tem defondents 
hed written their signatures, and their reaprctive petition: sbeove 
Rentioned upon which were their germine sismetures. It wox ogreed 
thet photestatioc copies ef these pepers be tekom ond imecrted in the 
bill of exceptions in lieu of the eriginzis. (Snoh pho toetatie 
Covies are in the present transcript.) Therewpon plaintiffs eslled 
of & witmese Yormes “onic, a handwriting expert in Chicese for many 
yeurs, ‘fter being proveriy qmelified os such, he comoared 
defendents' purported signetures on the nete with their germine 
Signatures om t-4¢ paver and petitions, and testified that in his 
Opinion the signatures on ecid nete were the genuine signatures 
Of said two defendants. He gave his reasons fer such opinien and 
Wee cresseexominsd st length by defendants’ ctterney. “efendents 
thereupon called ss a witness the other defendant, Joseph Theedore 
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Rampich, Jr. He testified in wubstanee thet he gave the note 
to plaintiffe in part payment ef an suteomobile which he had 
purchesed; thet he vrete hie neme thereon and mlee »rote thereon 
the memes of the ather defendents, his brother-in-law and father 
respectively; and thet “they did not knew « thing sbout it,” 
and never authorixecd him to a0 write their names, 

Appellants’ counsel urge vorious points as greunde for 
& reversal of the judgment, which in effect amount to two, vin, 
(1) thet the court's finding is against the weight of the evie 
denee, end (2) thet the court erred in causing appellants to 
write their signatures on a piece of pener ond comporine aaid 
signatures With these on the note, ard in sugsesting that plaine 
tiffs procure « handuriting expert to compare the sume and give 
his opinion, ete. After reviewing ali the «evidence, ond after 
gempcrincg the add phetectatic cepies of the disputed signatures 
with the admitted signatures of the dsfendente, we «re unable to 
say that the finding is agsinet the weight of the evidence. and 
we da net think thet ony prejudicial errer wee committed by the 
@ourt in the procedure adepted. It was preper for the oourt te 
iteelf compere the disputed sienstwres with these on the ether 
papers, introduce’ in evidence and sdmittediy genmine. In the 
4et “soncerming proof of handwriting and to permit proof of hande 
writing to be mace by comparison," in force July 1, 1915, (Cahili's 
Stat. 1923, hep. 51, dec. HH, pe L7VO4), 1% is previded in section 
a: (°Thet in sll courte of this State 1% shall be lewful to prove 
handeriting by comparison made by the witnees er fury with writings 
Properly im the files er records of the case, admitted in evie 
Genes or trested «2 gemeine or admitted te be gemaine, by the 
perty against whem the evidense ia offerea, or proved to be cemine 
te the a tiafaction of the seurt.* 





167 Thi. 640, 648, it is decided that, where the dsue in e 
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trisl without « fjory ie whether cr not certain sicmatures cre 
gemine, the court may, snd should, sompare them with sicnatures 
fm cvidence samitted to be garmine, «8 a mesne of determining 
whether they ave gemince. (se8, slwo, Uaok v. Moecker, 217 111. 
App. 479, 484, 487; Seuthwoutern Milling o. ve Fernstrom, 226 
Ill. App. 468, 472.) sna, uncer the cireoumatancea, we think it 
wae proper for the court to guggest that the testimeny of « hande 
exiting expert he seeured in order to assist the court in detere 
miming the ieeue presented. In the exsen of Crake v. Hereantile 
Trust & Ssvings Bank, “18 ili. App. 407, Heo, and Mgrole v. 
Merbla's Zetate, 225 Ill. Apo. 524, S40, the opinions of hand- 
@riting @xperte sere sdmitted in evidence, after comperison made 
ef the diasuted sicreture with admittedly gemine sicnaturesa, 
and such opinions conticcred in connection vith other cvidence. 

The judgment of the “unisipsl eourt, confirming the 
gucgeent entered by comfeasion on Sovember 26, 1924, showld be 
affirmed, and it is #6 ordered. 

APYIRBIDs 


Barnes, >. c., wi Mitch, %., concur. 
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HATTIR ee eens oruert, ¢ 
| Appellant, ¢ 
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Appellee. 
‘ € 
# 
MR. WsTIEx dazatiae DELIVERED THY OPINION OF THE COURT. 
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Plaintiff, the beneficisry named in three life insure 
ance policiex, issued by defendant company and insuring the life 
of Anna Grant, whe died on Jomaary 6, 1025, breucht suit against 
the company in the Punicipal court on Merch 5, 1925, te recover 
$569, the total smount cinimed to be due on wll three policies. 
Teo ef them, Raving been in force for more than tee years, were 
uncentestable, and the amount due en both was 894. The third 
Policy was fer 3415 end wae dsted and iavued on Vevember 12, 1923, 
and the company contested it on the ground thet the insured was 
net in sound heslth on thet dete. On the triel, without » jury 
in Bay, 1925, the company tendered inte court the $04 due on the 
two policies and $15.75 for refund of sli premiums paid on the 
third poiicy - a total ef $109.75, and the court avseesed plein- 
ticf's demages at add tetal sum, not sllewine any recovery on the 
third policy. A judgment aguinet the company for #109.75 fellewed 
amd plaintiff appesled. 

The canteeted policy contained the provision: "te 
obligation is sscumed by the Gampeny prier to the dete hereof, 
‘Mer unless on vaid dete the insured is slive and in sound health. 
‘Should the propeved insured not be alive or not be in sound health 
‘on the date hereof, any amount peid te the company as premiums 
‘Reveorn shall be returned." It was stipulated on the tric] that 
‘SLi premiums due on the contested policy, amounting to $25.75. 
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had been duiv paid prier to the death of the insured, that due 
proofs of death had been made, and that »t the time the policy 
was applied foxy and issaed the insured believed hereeif te be 
in sound health. Ho medical examination wes required to be nade, 
or was made, of the insured pricr te the issuance ef the policy. 
after s review of the trenscript we are of the opinion 
thst the finding sud judgment of the court are fully ousteined by 
the evidence and the law. It is sdmitted thet the ineured died of 
“tubercular peritenitis.” In the official death eertificate, intro- 
duced im evidence »itheut obtectinan, the cause af her denth is civen 
as Stuberculosis peritenitie® and the sontributery or secondary 
seuse vs “debility from urinary feecel fistala."* The testimony 
ef defendant's witnesa, Dr. Adler, a surgeon om the staff ef the 
Cook County heapital, whe on Jarmary 29, 1994, there mace an 
examination of the inwured ar4 took her medical hisatery, and a few 
days iater assiated in an operetion performed upon her, cleorly 
showed that ashe war not in sound heslth eon November 12, 1923, and 
that she was then and had been for more thon & yeor prior therste 
suffering from tuberovlesie in the abédeminel region, and from other 
diseases. It isn well settled that, where n relicy of life inewranee 
conteine o provision, such a» the grevisien in the present policy, 
there can be na ressvery thereon, umlene at tee date of isevance the 
insured wea in fast in sound health. (Sulski_ vy. Metrovelitan Life 
nSe o-, 196 111. App. 76, 79; Murphy v. Same, 106 Minn. 122, 113; 
Galiant v. Some, 147 Enee, 79, 81; Daniels Noter Sales Co. v. Hew 
York Life Ine. So., 220 Ili. Ap. 8%, 86.) There wee no evidence 
tending to ehew that the defendant compeny hed wedved thir porticular 
Gieuse of the policy. And we do not think thet the trie] court 





eommitted any errore in rulings om evidenee az werrent = reversal 
of the judgment. 


secordingly, the judement of the Municipsl eourt is 
effirmed, ° si 


APFIRKED. 
Barnes, F.3., and Fitch, J.,concur. 
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MR. JUSTICE GAIDLEY DULIYseZ=D THY oPITrey or THE cover, 


in em action in ascyumpoit, cammenced an Bovember 24, 
1919, ond based upon an "Illineis *orkmen's Compensation policy” 
of inmrance, limited te $5,000 in case of injury er death of 
one employes and issued te plaintiffs under the name of ¥. Heinze 
& Ca. om April 22, 1916, there wes a trinl vithout a jury, ond, 
on June 22, 1925, the court found the isowes in pisintifre’ favor 
and entered judgment ageinet defendant campany fer $5,000, This 
appeal foliewed. 

On the trial it was egreed by the respective stiorneys 
that, in liew of intreducing evidence ac to the sccident, the 
eriginel record, filed in the Supreme Court in cause No. 12,639, 





ie Am ak Commission, be intreducsed in evidenee, and 
that either party might introduce sedcitiensal evidence. uch 
Fecerd wae introduced, salse additional «evidence ty gleintiffes. 

It was further stipulated that plaintiffs had paid the award 

ef the Industriel Comuission semounting, with interscat and costs, 
te $3,644.56; that they alee had paid interest or certain in- 
Steliments thereof  smounting te $560; alse expenses ef 9552.16, 
end clso ressoneble attorney's fees of $806. The compeny's 


| attorney 244 not question the correctness of the several amounts 
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but contended thet plaintiffs were not entitled te recover any 
ef them from the company. 

In their declaration plaintiffs set forth verbatim 
the pelicy and the ettached achedule, and alleged in substance 
that, by its provisions and wubject te its conditions, the company 
agreed, for s period of one year from April 2%, 1916, to indemnify 
them agsinst lose arising from legsl linbility for damages on 
account of bedily injury or death suffered by their employees, 
resuiting from any accident «rising out of ana in the course of 
their employment, previded that the company's liability in respect 
to the injury or death of any one employes shouid not exeeed 95,000; 
thet on June 7, 1916, one Fred Krings, while in plsintiffs’ empley 
ag a teometer, was injured in an secident in the course of his 
employment and thereafter died fram his injurien; that the «dminige 
tratrix of his estete claimed damages from plsintiffs, and eube 
sequently, the ceésirany undertook the defense to her suit vefere the 
industrial Board of Illinois, where she resovered an wward of $4560, 
together with interest snd ceate; that the company, not regarding 
its obligation to continue the defense eof the muit to finei judg- 
ment, failed and neslested to prosecute an sppesih from the aware 
to the Cirmit court or, unom af‘irmence, to the Lapreme Court, 
where the award finally was «ffirmed (264 111. 342), plaintiffs 
themselves proeeenting said anperle and expending thereby nevesnary 
costs, attorney's fees, interest, ete., including the «word, which 
they pedid in full, the tote) sum ef 48000; ond thet plaintaftc had 
Gemplied with all the terms and conditions of the policy. ‘the 
34 demmun of the declerstion was $5056, 

The company filed « ples of the genersl deme, cn‘ cave 
ne tice of special matters of defense thot the policy ves issued 
te "¥, Heinze & Co.," which reported the accident ae one hopnening 
te one of ite employees; that the company, ae required by the 
Policy, defended the suit brought sgainst it before the Illinois 
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itdustrial Soard ‘until aaid Beard decided that the deceased, 
APingé, wae Mot en etipleyee of F. Heinze & Go. but an employee 

of tae teirskeimer Tesming Coe, and dismissed as te fF. Heinze 

& Co. end kelé the “cinehelaar Teaming Go.;* and thet, F. iieinze 

& Cs. having o¢en dismissed from the proceedings, defendant company 
had no further inte vest therein. 

The sele point, relied upon by caunsel fer the cexmpany 
fer o reverend of the Judgment, ie in substanee that, “for tne 
purgeses ef insurance,” ¥. Heings & Co. and Geinsheimer Teoming 
Ca. were “ssparvate and distinat eatities”* and tact inwurance, 
wrdtten for the farger conesrn and ite empleyesa, did not sever 
swpheyees of the istter sanecern, 

The fvllowing facts in substance were diealoaed by the 
evidenda; Yar many years plaintiffs kad been anegciated together 
in a preduce comajusion buainess + Nednze au awner and /ojnanediagr 
a8 an ampleyee, About tua yeoove prior te sareh, 1915, they de oome 
partners in the cuaingse « “sinkheimer gutting oneefourth ef tha 
profite. About Waren 6, i915, préer ta the iswwunece of the poliey 
in question, they entered inte an agresment wheresy they Bocsme 
@juai partosrs in the business, andar the firms nama 7?» Heimge & COe, 
and igcated at 175 Yeut south Yater Street, Chiense. It was 
errenged thet they should dc e teaming bosinewe et the aoae leon ition, 
an e@dition te the produge comission business, undsr the name ef 
Seinsneimer Yeoming <o. ‘hs teaniag dipertment of the busineun 
Was conducted under this superste numer, beemue 25 was thanght 
Bere teaming buginess might thercby be obtained Tram sompe Sitors » 
im the comucion business. Jeperate dhesks ahd seporate bank 
ateaunte vere used for gaid department, and a sapsrate vet of 
bucks. was Kapt. This was dono, secording ta Goinshedmer's testimony 
fer the purpose of aseortaining if the department was paying, 

One bookkueper kept both eats af taeks. Im the schedule of the 


oa stated - 
Policy the nome of the aseured $8/to be "F, Heinze & Co., 
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& Qopartnership, lecated at 176 west South Yater Street, Chicago. 
The individcusl nemes of the two partnerne de not appeny in the policy. 
St is stated in the schedule that the kind of trade, busineve or 
ecoupation covered was “honling produce and light merchendies, drivers 
and drivere’ helpers only.” ‘The sdvence premium wes $17.50, end the 
sheeok te pow the anaes as wel as agheeks te pay for snbeequent audi ts, 
were drawn against the bank acequnt of the teaning department, were 
payable to the order of defendant's Chiaugea ngento, and wore aigned 
“*eineheimer Yvaming Coe, by *¥. Heinze." The tesame used and drivers 
ampleyed by pleintiffa wore ueed and employed only in the tecming 
deyertment. as to further facets disclosed by shoe evidence, reference 
is made ta the opinion of the Supreme Court. (Heinue v. Industrgal 
Sommission, 286 Ili. 542, 343, 348.) 

after a review of the evidenes, and the heldings in said 
Beings case, we do not think that there is any merit in counsel's 
contention ebove mentioned. Thore was only onc perinership. In the 
Heinze sane, (pn. 346) At fa said: “The claim for compensation vas 
against 7. Heinze and “rnest Veinshedmer. A partnership ia not a 
Legsl antity senarate and distinct frew the cerzone caneesing 4% 
(abbott v. Anderson, 265 121, 285); and it maken no difference 
that the eame parties are engaged in two different dines of wasiness 
under different portnershiy names, « thers is in lew tat ons 
partrerahip. (Csmpbeii : 
Some of the cases cited by counsel in support of his contention 





Oo, 9 Cale. 63.2)" 


serena in jurisdictions shere the theery, thet a pertnorship ia o 
isgal entity, is resegnized. in Abbott vy. “ndergon, 265 Lil. 285, 
200, it ie enid: “The theory that « partnership io 2 legal entity 
dietinet from end indepen¢ent of the persons composing it hes never 
been recognized in the law of this State.” From the evidenee con- 
tained in the present record we think that the plaintiffs, under 
the terme ef the policy in question, were insured sgainst ust 
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mach 9 linbility os 1% wes shown they were subjected to, and 
that the defendant company chould reimtree plaintiffs for the 
amount of the original award of $5,500, intereat and costa, paid 
ty them, and elee for their expenses ond attorney's fees mene 
tioned, subject to the limit of the $5000 ed damnum of their 
de¢laretion. it is provided in the pelicy that the company 
“agrees to defend, in the name of and on behalf of the assured, 
any suite brought ty any eaployee, * * or his representatives, 
for damages ageinst the aseured * *; and, in such event, * * 
further agrecs to pay, irrespective of and in addition te the 
limite of the Pelicy * *, ©11 costs taxed againeat the assured 
in any legel procecding defended by the Corporation (defendont), 
ali interest accruing «after entry of judgment upon such part ef 
said fudgment as the Corporation is obligated to pay under the 
Feliey, * * tegether with ali expensea incurred by the Corporation 
growing ont of the investigution ef the «coident, the adiuutment 
ef any claim or the defemse ef omy cuit, resulting therefrom, * 
Beasuse of the company's refusal to defend the snit breught agsinet 
plaintiffe in the elreuit end Supreme courts, under a mistaken view 
of the lew and fecte, we think plaintiffs’ expeneen and attorney's 
fees mentianed, of the correctness of the amounts of which no 
question ves reieed, were included sroperly in the finding and 
judgment. 

Our conciusion 4a that the judgment rendered by the 
Circuit court againet the defendant company end in favor of plains 
tiffs should be affirmed. It is so ordered, 

AVPIREZD. 


Barnes, Pe Je, ond Fitch, 3., concur. 
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OF CHICAGO, 
COMPANY OF BORCESTEN, 


MABSACHURSTTS » * corners tien, 
Gernishee. 1 


247 TA. ALA 


thie i¢ en epyerl from an erder ¢onvings motions to 
vacate « Judgment end te strike frem the recerd a certain 
alleged amenie¢d snawer of the garnishee. The ¢ove wae 
gonvelidete? *ith Gen. Fo. 30597, end far the reesons stated 
in the epinion filed im that esse, the erder apvacled from 
ia reversed, 
RAVIRSED. 
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CONTINENTAL & CORKERCIAL NATIONAL ) 
BANK OF CHICAGO, a Cerporation, } 
Apvellee, 
APPEAL FROM SUPERIOR COURT 
VS. 
OF COOK COUNTY, 
ISRABL PURLMAN and MORRIS PMRLMAN, 


Appellants. 


QALI.A. 61! 


KR, PRESIDING JUSTICH KATCHETT 
DELIVERED THE OPIRION GF THY COURT, 


The plaintiff in the trial court is a national bank. 
It d@ued defendants, Israel Perlman ond korris Perlman, upon cere 
tain promissory notes deserited in the epegial counts of the deo- 
laration, to thich were attached the common counts sn4 an affidavit 
eetting forth the nature of plaintiff's elaim and alleging that 
there wap Jus, after allowing all oredits, ete., the sum of 
$77,560.35, 

The defendants filed a plea of the weneral issue with 
an affidavit of merits, an4 afterwards soecial pleas of want of 
consideration, failure of consideration, mierepresentation and 
fraud, and a plea of set-off, There were replications by the 
plaintiff te the special pleas, and the parties submitted evidence 
in support of their respective contentions to the jury. 

Befere the close of the evidence the defendants wade 
& motion to dismise the case wpon the theory that the evidence 
tended te shew that plaintiff had been guilty in the tranaaction 
here in controversy of trading with an anemy country, contrary 

to the laws of the United States of America, and while the United 
States of Ameriea was at war, and that the claim in the suit was 
based upon acte of the nlaintiff, contrary to the public policy and 
welfare of the United States of America, Yeon that ground alse 


the 4efendants moved to instruct the fury te fini the isaues for 
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the defendants, both of which motions were denied, 

At the close oS all the evidence plaintiff presented 
a written motion to exclude the evidence from the consideration 
of the jury, to instruct the jury to rind the issues for the 
Plaintiff, and to assess the dasages for the plaintilr at the sum 
ef $83,662.69. This motion was granted, the verdict returned 
and the court, overeruling motions cf defendants for a new trial 
and in arrest, entered Jutpment against the defendante vor the 
amount named in the verdict. Thies fudyment defendants by this 
appeal seek to reverse, 

The evidence tended to show that Perlman * Company 
is a corvoration of the State of hew York, and that about the 
time of the transaction in controversy it contempiated the pure 
chase, shipment to and ssle in Europe of certain foodetuffs; that 
particularly Perluw & Company had in mind the shipment of certain 
foodstuffs to Lithuania, which wae at that time s part of the 
German Empire, with which the United States was then at war. 

It was unnecessary that thie defense shonl4é be put in 
iseue by pleas, since if it appeared from the evidence that the 
fact alleged existet, the court would of ites own motion 4ismi es 
the action on the grounds of wublic oolicy. Osecanyan *, Arma Co., 
103 U. S. 266; Coppell v. Hawes Co., 7 Wall. 557; Jones v. 1. S., 
137 0. 8. 202, 





Further, the courts of Illinois and of tha tnited 
States will take juticial netics of the laws, proclamations and 
official acte of the exeeutive departments from which the exe 
istence of any such defense might be inferred, Jones v. Ue. 8. 
Supra; Underhili v. Hernandez, 168 J, GS, 250; Spring v. Telegraph 
Gg., 10 A. L. R. (Ann,) 952; Nankivel v. Gmsk All Russian Goy., 


etc., 257 3. ¥, 150; Fishman v. West Side National Bank of Ghicage, 
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228 fll. Apn. 315, 

That the transactions which appear in evidence, in- 
eluding the making of a loan and the exeevtion of a guaranty for 
the purpose of financing the purchase of supplies for an enemy 
country, weuld be a violation of the sct against trading with an 
enemy, there is no doubt. U. 3, Comp. Stat. Ko. 1, 1919, See, 
31154, AA 701; U. 3. Stat. 1919, Compilation, Suppo. No. 1, See B 


31154 AA; Springer v. Garvin, 276 ¥ed. 595; 273 Fed. 27; vol. 1, 





Stat. of 1916, 1923 Supp., p. 1057, tec. SIL54; 112d. ©. GC. AL 281 
Fed, 84. 

This defense was presented upon oral argument with an 
@arnestneas which would have heen convincing if there had been 
facts in the reeor’ on which te base the argument, uch faucets do 
not appear, but, on the contrary, an examination of the reeord 
discloses that all parties to the transaction eontempiated that 
before any euch shipment to Lithuania should’ be made, a permit from 
the covermment of the United Statea woul? be obtained, In view of 
that fact we cannot assume that citizens ef this country would be 
guilty ef so heinous an offense. Guilt ef that kind wihl not be 
presumed. The determination of the question raiszed by dJerendants! 
motion raised a question of law, and the court 41d net err in deny- 
ing the motion. 

The affidavit of merits sets up as a detense that on 
or about April 4, 1919, plaintiff procured the defendants to sign 
@ certain instrument ef guaranty in the sum ef $100,900 to suarantee 
the plaintiff from lose upon « transaction then proposed te be 
carried out between Perlman & Company and the government of Lithuae 
nia; that the ssid proposed transactions fell throuch and the 
Plaintiff never advance’ any moneys to Perlman & Company in cone 
neetion with it, and that esi4 guaranty became an4 was 6xtineni shed 


and of no feree and effect; that 4efendants had business relations 
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with the bank many yeare prier to the execution of the guaranty and 
had full faith in its henesty and integrity an’ in the honesty 

and integrity of its officers an’ employees; that after the abandon. 
ment of the tranezsection defendants belicved that the guaranty had 
bean cancelled and destroyed by plaintiff; that thereafter Perlman 
& Company took up certain other and distinct transactions with the 
plaintiff an’ the plaintiff made advances of money to Perlman & Come 
pany in connection therewith; that the guaranty was not intended to 
gtand as security for these, and that defendants had no knewledae 
of thease matters, but that Perlman depositei with plaintiff drafts, 
bills of lading, shipping pspers and warehouse receipts as security 
Yer these transactions end advances, which were wholly unknown to 
defendants. 

That on or about February 27, 1920, defendante receiv- 
ed notice from plaintiff that Perlman & Company was indebted to it 
in the sum of $101,538.52, an‘ that olaintiff would held defendanta 
liable upon the guaranty for the amount of the indebtedness, Dee 
fendants protested to plaintiff that the cnaranty had been civen te 
cover but one transaction, ani had been se understosd by the pare 
ties; that the euaranty had become inoperative by reagon of the 
failure to coneumciate the transaction, and defendants kad neo 
knowledge of the advances plaintiff had been making te Perlman & 
Company and had never authorized the making theree!, and further, 
that they were advised that the bank held collateral much mere than 
sulficient te cover the iniebtecness claimed to be due from Perle 
Man & Company; that thereupen defendants were informed by plaintiff 
that these things 414 not matter, that it desired to get rid of 
said collateral an? would put defendants out of business and destroy 
their credit if they ‘44 net rerthwith execute their note, payable 


to ite order in the sum of $101,538.52 with collateral; that de- 
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ferdants were in business and in need of eredit, an? that upon the 
renewal of these threats several times and upon the announcenent by 
Plaintiff that it was about to take action, dereniants consented to 
execute the note, if plaintifr would turn over to them nll the cole 
lateral held by it for the indebtedness oj Perlman * Compony, which 
the plaintiff undertook and promised to do, and agreed it would 
permit tho defendants te handle gait colisteral ans they eaw fit in 
disposing of the merchandise represented by it; that thereupon de- 
fendants made, executed and delivered to plaintisf a promissory 
nets for said smount, bearing date Kareh 2nd, payable te the order 
ef plaintiff and seeured by certain collateral deseribed therein; 
that thereler defendants were forced te and had paid the sum in 
the neighborhood of $30,600 on account of interest and principal 
of the eaid note and renewals therec?, which were axecuted under 
the same conditions an4+ on account of the same threats an’ promises 
as the original note. 

That the Arafts, bills of lading, shipping psners and 
warehouse receipts held by plaintiff ae collateral for the indebted. 
ness due it from Periman & Company, represented large quantities ef 
merchandise and foodstuffs whieh Perlman & Company had caused to be 
shipped from the United States to Europe and were then in storage 
in warehouses in Great britain, Holland, Denmark, Korway und Gere 
many, and were salable in many parte of Burepe, Defendante had 
relatives and business connections in Eurong and particularly in 
Heliend «end Germany, whe were equipped te cars for the sale of 
paid goods; that defendants at once preceeded to arrange for the 
gale of the goods through their relatives snd business associates, 
and did arrange therefor an‘ 4i4 make certain sales, but the plaine 
tiff, though often requeeted, wholly refused te turn over to defends 
anta the @rafts, bille of lading, shipping panere or warehouse 


receipts, which evidenced the title to said merchan‘ise, and 
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refused to permit the representatives of defendants or prospective 
purchasers thereof to withdraw samples of said merchandise from 

the warehouse wherein it was stored, oni refused to permit delivery 
of merehandise of which defendants! representatives did dispose, 
an4 noraiate? in keeping the snid merchandise stored in warehouses 
ané wneter insurance and other charges, which storage, inevrance and 
other chargea were greatly in excess of those fer which the repree 
sentatives of these defendants could have ebtained the service; that 
the plaintiff never turned over the drafte, bills ef lading, shipe 
ping pavers and warshouse receipts, ani that by reason of the cone 
duct of the plaintiff in these reepects defendants were wholly 
prevented from disposing ef the merehancdiae, much of whish had 
become spoiled and wotthless and the rewainder greatly depreciated 
in value by reason ef becoming aged anc stale ans by reason of mare 
ket conditions and the fluetuations in and depreciation of foreign 
exchange, and particularly of the German Mark, anc said merchandise 
had become an almost total lose; that hat it not been for the faile 
ure of the plaintiff to keep ite said promise, made ot the time of 
and as part of the making of the note first above jescribed, defend- 
ants could aid would have dieposed of said merehaniise fer ea @um 
greatly in excess of $100,000, 

It was further averred that neither defendants, nor 
either of them, had any insnainl interest in or connection with 
Berlam & Co. 

There ia no doubt of the rule of law which sheuld have 
been applied in deteruining whether the cause should be submitted 
te the jury. If there was any evidence when considered with all 
its inferences in the most fsverable light fer the defendants, a 
Jury might reasonably find in favor ef the defendants on a material 
issue, then a motion fer such an instruction should have been 


denied; otherwise, 1t should have been given, Libby, MeNeill & 
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Libty v. Cook, 222 Ill. 266; Batley v. Kobisen, 235 Ill. 614; 
Bechtel v. Marshall, 283 111. 436. 

The defendants contend that £t was error to instruet 
the jury to return a verdict for plaintiff, because there was evie 
dence tenting to show that a part of the coblateral deposited by 
the defendants with the notes sued on had not bean either collected 
or returned to the defendante by the bank orior to the beginnine of 
the suit. This defense was not set up in the affidavit of merits, 
and therefore derendanta were precluded from offering evidenoe tend- 
ing to prove it. 

It is undoubtedly the rule that such a defonen in ate 
missitle under the general issue by way of recoupment, as ia held in 
many cases cited, such as Benes v, The Bankers Life insurance Co., 
282 Ill. 236; Wilson et ai. v. King, 33 111. 232; but this dees not 
net relieve the defeanitants from setting up such defense in their 


affidavit ef merita. iso es Co., 163 111. 





App. 276; Len ot al, v. Watt, 69 I11. 657; Harrison ¥, Thackaberry, 





248 Ili. 512; Ciinton Co. v. Stiles, 197 Ii]. App. 505; ketlintock v, 
Lake Forest ‘niversity, 222 Ill, Apo. 468; Godjard Tool Ce. v. Crowy 
Electrical Efe. Co., 219 Ill. App. 34, 


It was not necessary in the firet inetance for plaintirr 








to affirmatively prove that the preceeds of the colluteral had been 
applied on the note or that the collateral denosited with the note 


had been returned to defendants, as defendants seem to suppese, 


Defendants cite Kanufscturers State 8 








ik v. Amerigan 
Surety Co., 230 Ill. App. 474, and Rockford Metal Specialty Co. v. 
Vester, 234 11. App. 266, to the point that suoh affirmetive evide 
ence was necessary in order to make s prima facie case for the plain- 
tiff, in the first of these cases it wae held that in an astion on 
& bond where the declaration averre4 unnecessarily that a netice 


required to be given had been waivea by the defendant, it was 


necessary for the plaintirf to affirmatively establish that Tact, 
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as pleaded, ani thie on authority of Lllinais Live Stock Ine, Co, 
v. Baker, 153 Ill. 246. 





In the secon? case it was held that in an action upon 
a subscription of stock of « corporation, it was necessary rer 
plaintiff to prove affirmatively that a call for payment and 
a demand were necessary by reason of certain seations of the 
Cerporation act, He auch guestion ae was decided in either of 
these cases is presented by the pleadings in this case. if 
dafendanta intended to rely uwneon their right to recoup on the 
grounds mentioned, they should have given due notice to the 
Plaintiff of that fact, by setting up the deYense in their affi- 
davit. 

We will aid, however, that efter an examination of 
the evitence, we are satisfied that there is no evidence from which 
a jury could have reasonably found that any such ftefense had been 
| establiahed, even if it had been properly set up in the affidavit 
of merits, . 

Jt is alse contended that the inatruetion fer claintirr 
should not have been given because there Was evidence tending te 
show that plaintiif had been neglicent in the handling of shipments 
for Perlman & Co., an‘ that this negligence resulted in loss, 

This supposed defenee was set up in the affidavit of merits, and if 
there was any evidence from whien the jury coula reasonably find 


that 1t was sustained was undoubtedly available to the defendants, 





Waterman v. Clark et al., 76 i1l,, 428; Halil, Admr. et a1. v. Hoxsey 


St al,, 84 T11, 615; Merck "hite Lead Co. v. MeGahey, 159 111. App. 
418, 





It ie suggested by defendants that plaintiff was neglie 
gent in failing to promptly submit inetructione, as requested, by 


ite correspondent banke to issue samples of commecities; that cone 


signees were unable te give such orderea fer sampling and insnece 


€ 


209 ,amt dpott on 





to gtinottee mo etd’ hei dobnole an 

: OR LET BOL: roan Le 
aequ aottos aa nt tat bie enw F2 obec haoowe Aad at | | : 

“Ot yusensont baw tf ,noldetogiae wm Yo” Hoota te nobtobiondue r 

‘ban Sxomyey ret Ptne # dacs YLeovi dnote evo oF vriserera 

oie tO cnoltesea Ahatava to aoanet YW Ytecdseoa otow bimminob & 

te vesdio tb hehtosr @ew ea soltaesp Mowe of '. dod. nolteraqs0d 

SL deed whde” vt agnibartq ane yd botusaery at sonad ounalt 

ORT MO’ quo et! OF tty bx! chodd) aoqy yLet oF be bin diete attadne tee 

odd of eokioa eh aevin ovad bLvode yads borbli nem abagety 

wttte tle? at ‘ners ieh oct ow Ralstes yd, toat ted? to Tiktalal@ 
‘te woltaclouxe mo atte sade ,rovered hha tiie whe ah Gan mat a 





Hot teow eonshive on eb atede petd he Mwekter whew ‘diene, ont 
med het awe teh Mowe tee doth Bawo?d yldewovder’ avant’ bios tut 9 
tkvahit' te ord nt ae tea nen need bank th YE nar eaproniul 
| allteet oe 

Yeetilete x ‘dad auticeant oA! dwelt sbtlon gage ante Pees Te a a bee 
at antbasd aoe ive aa¥ wrede paveood nev ty. noe cog ey 
adaomytda to gatih and ant ah sony tLgom snad fat Yhbtaletg- deitt! west | 
yer ejaeolL mz ataaban soitogh igen whds: Peas Hie” eee ) anmlaet tot | 
tt hata eb heom tes arabs Vin! ‘ont i fad fee aaw dL hewoeeutl abet ' 





“gerbe qltieaoawo! divas eteh ene odde anes’ eosshive whe new ones 
.Siawhno tes ots OF o MteLieve —_——— haw benledwue saw: a tots 





GA: kth eas Mediated. 





wtlpem waw Vt iaie Ly tant adnabnatod ve heteoggoe ak ct vid ys: 
vt oak satan ey siecle Pindye ene or santa ak ant 





tion, but even if it is conceded that there to some evidence tende 
ing to show negligence in thia respeet, there is not a scintilla 
of evidence tenting to show that sny such naglizenoe caused ine 
jury, or a sointille of evidence tendins to shew the amount of 
damages, or sny basia whatsoever for the aesessment of damages on 
account of it. If there is any such eviteance in the reeor¢, the 
defendants have faflod to point it out, an’? this court, ae has 
often been eatated, dees not search the record te find evidence 
upon which it may reverse. 

In the original brie? defendants complain that the 
trial ceurt excluded evidence tending te shev the agency of the 
correspondent banks in Burepe, the ruling sowplained of, 
however, wag rot pointed cut. The plaintiff in reoly, suggesting 
a possible slip ef memory, by Lutein, un xeats raply brief 
refer to pages 177 and 178 of the ebatract. We have carefully 
exanine! these pages, hovever, without discovering that any euch 
éevitence wae in Snot exeluded, 

These pointe eliminated, the controlling question is 
whether oral evidence wae admissible under the pleas of rant of 
consideration and failure of it, te show that the oricinal guaranty 
was to be limited’ solely te auch funds ae the plaintiff bank micht 
advance in connection with the proposed shipment of cooda to Lith- 

whether 
wanda, an4 likewise akker oral evidence was adedasible to show the 
alleged agreesent between the bank and Perlman & Company made after 
the execution of the guaranty that advancesents made by plaintiff 
Would be made witheut and not under the provisions of the guaranty. 
Although this evidenee appeurs to be improbable in view of the 
‘situation, evidence tending to ehew these facts was adaitted and 
aftervaris atrigken, As we have said, the question here is not 


whether the evidence was true or untrue, but whether taken with all 


favorable inferenees for defendants, 1t 4isclosed a 4efenee whi ch 
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shoul’ have been submitted to the jury. 

The defendant eontende that such evidence was adnise 
sible upon the theory that since the enactment of Section 9 of 
Chapter 98 of the Hevised Statutes, entitled Hegotiable Instrunentg, 
4t is permitted in this state to vary by parol evidence the reottal 
ef the consideration in a written tnstrument, which it ia claimed 
constitutes the conriteration fer notes sued upon. in support of 
thie contention the 4efenjants cite Baker v. Faweett, @t o2., 69 
Tli. App. 300; New York Life Insurances Co, ve. Znaton, 69 U1. App. 
479, and say that it haa been expressly held in Dulien vw. Merrison, 
98 Ill. App. 669, that a vontract of guaranty ie within the terms 
of the atatute. It ia urged that the evidence etricken by the 
court tended to prove failure oe! eosrsideration and want of vone 
sideration, as set up in the affidavit of merits and in the epectal 
pleas, 

A etatenent of eertain wacontradieted facts which apoemr 
in the evidence will tend te clarify the situation. 

On April 4, 1919, plaintiff wae engeged in the business 
of banking in the City of Chicage, Ferkman 4 Gompany, a corvorae 
tion, then reeentiy organized in the “tate of kew York, contemplated 
entering into certain traneacticns by which feodetuffsa vould be 
shiope? te certain sceuntries tn Burepe, The Presitent ef Perlman 
& Conpany was Kandel Perlusan, then about twenty-two years of age. 

Me was in the service ef the army, and won his diseharge therefrom 
begar to take an active interest in the affairs of Perlman & Company, 
Hie cousin, Aaron Perlman, thei about thirty years of age, came to 
America from Germany in 1914, an had ha? seme experience in the 
business of exporting, The defendants, Israel and Merris Perlman, 
twin brothers and uncles of these two young men, then lived in 
Shicage and were there engaged in business and were well and 


favorably known at the plaintiff bank. 


On April 1, 1919, Aaron Perlman gent to Hie uncle 
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Israel at Chicago a night letter, which in substance stated that an 
alleged’ representative of the Lithuanian government hat that day 
come to their office te confer upon © shipment which would amount to 
several miliion 4oliars, and asket hie umecle to esll on lr, Ruben- 
etein, manager of the foreign ‘department of the plaintiff bank, and 
talk the matter over with him. On the same date he wrote a letter 
te his wicle Israel, enclosing a copy of the night letter and dese 
eribing in detail the propose transaction, stating that they would 
buy the meat ans other Soodetuf?s and that the representative of the 
Lithuanian covernmmnt would have to pay for them ag goon se the goods 
were on the steamer; that he roped the tank vould give an exeellent 
repert upon inquiry from Yaehingten, etc. Isracl Perlman took this 
letter to ir. Graft, viceepresiient of the plaintiff bank, whe, as 
Israel Perlman teatifier, said they would heave to siym a guaranty for 
$100,008 fer the Lithuanian affair and eslled in Kr, LeCurraeh of the 
fereian Aepartment. He says, “Hr. Craft eaid, "If you vribl siem the 
guaranty, *e will finance the 4esl.' Then he gave me a paper and 
I signed it. It wae filied out before I signed it.” 

This guaranty ta in writing and ie in evidenee, and ite 
material parts are ss follows: 

"For value received and to enable Periman 4 Company of 32 
Broadway, New York, hereinafter desiguate’ as Debtor,’ te abe 
tain credit, from time to time, of the Continental snd Commercial 
Hatienal Bunk of Chicago, the undersigned hereby requests said 
Bank to extend, from time to time, te said Debtor euch credit as 
said Sank may deem proper, wad the undereimed hereby guarantees 
-the full and prompt payment to said Bank at maturity anc at eli 
times thereafter, and also at the time hereinafter provided, of 
any and all indebtedness, liabilities and obligations of every 
nature and kind ef said Debter to said Bank, and every balance 
and pert theresc!, whether now owing or due, or which may here- 
after, from time to time, be owing or due, and howsesver heretoe 
fore or hereafter created or srieing or evidenced, to the extant 
of One hundred thousand & ne Dollars, with interest at the rate 
of 7% per annum from maturity until paid; and the undersigned 
hereby also agrees to pay in addition thereto, all costa, exe 
penses aid reasonable attorney's fees at any time paid or ine 


curred in endeavering te collest said indebtecness, lixbilities 
and obligations, or any part theresf, and in an4 ahout enforcing 
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this instrument. The liability hereunfer shall in no wise be 
affected or impaired by (and said Hank is hereby expressly au- 
thorized to muke, from time to time, without notice to anyone) 
any sale, pledge, surrenier, compromise, release, renewal, ex- 
tension, indulgence, alteration, exchange, change in, or modi- 
fication of any of ga2id indebtedness, liabilities and obliga- 
tions, either express or implied, or any contract or contracts 
evidencing any thereof, or any security or collateral there 
for. And the liability ohereunder shall in neo wise be afiected 
or impaired by the seceptance by said Sank of ony security for 
any of said indebtedness, liabilities and obligations, or by 
any dissosition of, or failure, nesieet, or omlasion on the 
part of eaid Sank te realize upon any of sald iniebtednesa, 
Liabilities and oblicstions, or upon any collateral or se- 
curity for any or all of sai? intebteiness, liabilities and 
obligations, or by any application of payments or credits 
therren, Snid Bank akall have the exelugive right to dew 
termine how, when ani what application of payments and eredites, 
if any, shall be made on sald indebtedness, liabilities and 
obligations, or any part of them. In order te hel’ the unter- 
signed liable hereunder, there shall be ne necessity or inty 
en the part of said Bank to report at any time for payment te 
said Bebtor, or to any other person er corvoration, er te all 
or any of said indebtetnesa, liabilities and ebligations, or te 
any collateral, or security, or property whatacever,” 


The writing alse expressly waived diligence in cole 
lection and presentment for payment of any cx the intebtedness or 
liabilities and collateral therefcr, previded that the granting of 
eredit from time to time by the Bank to the debtor in excess of 
the amcunt of the guaranty and without netice te the makers was 
suthorized an? should in ne way affect or impair the guaranty; and 
further agains 


"thes guaranty ahall be s continuing, abselute and unden- 
ditional guaranty, and shall remain in full foeree and effect 
until written notice of its discontinusnce shall be actually 
received by said Bank, and also until any an4 all of aaid ine 
debtetness, liabilities and ebligstions ereated before rae 
e@ivine euch notice of Alecentinuanse shall be fully pata. 

The death or dizselution of the mdersitened ehall not terui«- 
nate this euaranty until netice of auch feath or iilesolution 
shall have been actually received by said Bank, and alse until 
all of said indebtedness, liabilities and obligeatione created 
before receiving suck notice shall be fully peia,* 


On February 27, 1920, Mr. Vernen, the assistant cash. 
ier of the plaintiff bank, wrote Israel Perlman as foliows: 


"This is to advise you that the dratte, a list of which is 
herewith enclosed, jrawn by Perlman and Company, Sew York City 
on the various drawees in said List Mentioned, on which the ; 
balance due us amounts te $09,214.67, ell remain unpaid, ale 
though all of them are long past due. Under the terns of the 
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guarantee which was executed by you on the fourth of April, 
1919, and delivered to us, ve are obliged to request you to 
pay the amount ‘ue on said drafts ond we hereby make demand 
Ter payment of that amount frorthwith,. 
Yours very truly, 
H. 6, Vernon, Assiatant Cashier," 
Israel Perimen teatified that when he reeeived that 
letter he was surprise? an? exmresse’t that surprise to Mr. Vernon, 
whom he went to sea; that Vernon told him that if defendants didn't 
give notes, they woul’ be put out of business; that they woul’ close 
them up; that the bank examiner wae pressing hin fer notes, and 
that they must have notes for that smount; at that time the defante 
ants were indebted to the bank om other matters and oyved money to 
ether banks; that at the time the witness said that he refused to 
sign the neto, but that Vernon said that he would ifke to go on a 
vacation and that he wanted them to come in and sicn the notes; that 
two or three days thereafter, the defendante returned te the bank 
tegether; that Vernon again said that they vould clese up and put 
them out of buainess, snd that the bank would not give them any 
mere money, amc after that cenversation Aefencants signed a note 
dated Karch 2, 1020, due sixty days «efter date Yor the sum of 
$101 ,538.%°, depositing therewith certain cellsteral deseribed in 
the note, When that note became tue Iarsel Perlman egain enw 
Vernon, who said, “You have cot to renew these notes Lf you haven't 
got the money to pay ther.* To which Perlamn reslie? that he would 
not give them another note, an’ recalled conversation on the first 
note; whereupon the defendants oxeeuted ancther note Jue in sixty 
days, and thie note was from time to time renewed, lees certain 
eredite, until the tre notes sued on were executed and dolivored, 
upon maturity ef which, the financial necessities of defendants 
having passed, they refused to pay and thie sult fellowed. 
ihe eral evidence civen in behalf of the defendants 
tended to show an agreement of the plaintiff bank that eredit to be 


extended to Perlman & Conipany by the bank shoul‘ be Limited to auch 
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Sunde ae might be neceasary te finance the Lithuanian transaction 
and mone other. Defendants testifies /the conversations te that 
effect st the time an4 prior to the execution af the muaranty,. 
Aaron Periman also teetified te oral conversations with officers 
er the plaintiff bank, tenting to shew that after the Lithuanian 
deal fell through plaintiff agreed that it would furnish to Parlean 
& Company the funds fer other denla, independent of the guaranty and 
withent lisbility being incurred unter it. 
evidence 

The defendants contend that exch/was atuissible uon 
the theory that since the enactment of Section 9, Chapter 95 of the 
Revised Statutes of Illinois, entitled “Negotiable Instrumenta,* 
it is permisslble, as therstefere it was not permissible, to vary 
by parol evidence the recital of the consideration in another ine 


etrument, which is the eonaideration for an inetrument sued on, 


On this point defendants rely on Baker v. Fawcett, supra; Lew York 








Life Ineurance Ug. v. Egaston, supra, and other cases, While plaine 
tiff contends on the autherity of Chicage Sash Kanufscturing Co, v. 
Haven, 198 Ill. 474, that the statute ie not applicable te an ine 
strument euch am the guaranty which was sxecuted between these par- 
ties. The statute seame to be framed woon the theery that a promise 
sory note is only one vart of an agreement, and that in order te 
get the whole agreement, parcl evidence is necersery, Gn the same 
theory, the reeital of a consideration in a written receipt civen 
may be varied by parcl evidence, 

There are obvious limitetions ta this doctrine; otherwiee, 
the rule would be entirely destroyed; where, fer instance, the 
soneideration 1s contractual in ite nature, (22 Corpus Jarie, 1169-71) 
or where parol evidence is offered te prove a purpose ¢i/ferent 


Trom that expressed in the language of the contract, (22 Corpus 
Furia 1185) or where it Lo proposed to shew that the instrument, 


which has in faet been delivered, shall net become operative until 
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some qontition has heen performes, parele evidence Le insatrientble, 
It cannot, ve think, be sericualy contented that the 

@vidence here offered would not vary any of the contractional 

tarms of the guaranty. The oral avidence Le to the effect that 

the bank was to advance money to bs used exclusively in the Lithuan- 

ian deak. the guaranty, om the contrary, etates that the defensarts 

request plaintiif te give such cretit te Perlman & Uompany as the 

tank may deem proper. By the terme of the writing the reguest is 

limited only by the discretion of the bank, Sy the oral evidence 

it is limited te « deal with a single country, IY contracts of this 

aorkt could be thue varied, the business ef the lender would be 

precarious indeed, 

Again, the written terms of the guaranty previde that the 
guaranty shall be a continuing ene an! shall resain in foree until 
written netice is <iven by the gusaranterg@ that it shell eesrse. The 
oral evidenee intretuce’ tends to show an agreement made with parties 
ether than the signers of the cuaranty that there should be ne line 
bility woon it at all. It would widuly extend this epinion te i186 
cuss and distinguish the cases cited in conneetion with this cone 
troversy, moet of which are of couree diatinguishable; but we think 
the general principlea which must be hore applied are plain, 

fhe derendants point out thet the euit is not upen the 
guaranty, but upon the netes, That is true, ani there is ne cuese 
tion that unter the statute want ef failure of consideration may be 
shown by parol testimony; but defendants do not vatter their posie 
tion by that observation, for the evidence shoves that in conneetion 
with the execution and delivery of the firet note the vuaranty was 
surrendered ond certain collateral, as agreed, turmmed over te the 
@efencanta, which was by them again pleiged ae collateral to the 
nete. In each suceseting ease when 2 new note was given, the prior 


note was surrendered, slaintiff giving up ite legal righte under the 
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instrument «hich was surrendered, Neither the gusranty nor any of 
the notes have been returne? to the plaintiry, 

We think the evidence hare shows without centraiietion 
that there was no want or failure of oonsidsration for the notes 
upon which the suit is brought. fhe defendants owed the debt. 

The Ju@sment is just and it is affirmed, 


AFYIRMED, 


Johneton sant MeSurely, T., coneur, 
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WOMEN AND CHILDREN'S HOSEITAL OF 


CHICAGO, a corporation, APPEAL FROM CIRCUIT COURT, 


Appellant, 
CGOK COUNTY. 


ROSE MARABIA and AARON R. EPPOTEIN, 
Appellees, 


) 
) 
) 
) 
Ve } 
) 
BAe PRESIDING JUSTICE MATCHETY 
DELIVERED THE CHINICY OF THE COURT, 


This appeal is from a deereo, divmissing for want of 
equity a bili fiked by the complsinant, preying that a judgment 
at law theretofore entered against it, in the Circuit court of 
Cook county, on April 9, 1920, for 83550 in favor of Rose Mernabia, 
in an sction on the case for negligence, micht be declared void, 
set aside and vecated; that defendants, pending the hearing of 
the cause, might be enfeined and restrained from collecting the 
judgment, and thet upen the final hevring of the cmec, said 
injunction might be made perpetual, and for other relief. 

Thies case, in a different proceeding, has hitherte 
received consideration in this and in the Supreme Court. Karabia 
v. Thompson Hospital, 369 Ill. 157. 

That wes a proceeding in the nature of a motion, under 
section 89 of the Practice Act substituted for, but held te be 


substantially equivalent to the commen law writ of error soram 


nobis. 


The Supreme Court in substence held that the return of 
the sheriff could not be questioned in s preceeding of that 
nature, and thst the conceded fact defendant was a charitable 
corporation did not exempt it from service ef precess or the 
. Necessity of entering its eppesrance and presenting ite defense, 
if any, e8 other corporations; that defendant's remedy, if any, 
wee by bill of equity. 
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The judgment creditor insists that by bringing the 
former proceedings, complainant elected between two remedies and 
is now vound by such election; thet the issues sre res edjudicata 
and that plaintiff is guilty of lashes in thet this suit was 
delayed more than three years from the date of the fudgment. 

These contentions cannot be suetained. A party cannot 
in legsi theory elect between two remedies, where ae a matter of 
law he hes only one, nor can issues be held te have heen ade 
judicated in «& proceeding where the court did not have furise 
diction to pass on them; nor does equity impute laches becouse en 
otherwise diligent litigant has delayed his suit by rexnon of a 
suppesegremedy pursued in geod faith in a court of leawe 

. The complainant has here, sae in the former procecding, 
invoked the rule laid dowm in Parks v. Northwestern Universi tye 
218 Til. 381, that a corporation organized for chariteble purposes 
is not liable in s suit in tert brought by one receiving the 
benefite of the charity. 

The briefs of the parties disclose a wealth of suthority 
_wpon verious phases of thet question. Herist's Hoepital v. Ross, 
12 Clark and F. 507, decided in 1848, 8 English Reprint, 1508, 
which, although follewed by a majority of the courts of the tnited 
States has epparently, in principle, been overruled by the “nglish 
courts in Wepley Docks v. Gibbs, (1866) L. R. 1 He L. 943, which 
ia followed in the later cases of Foreman vy. Canterbury (1871) 

Le Ro 6 Q@. Be. 214, 40 Le 3. Qe Be. We 4. 138; 24 L. T. BH. S. 385, 
and Hillyer vy. St. Bertholomew's Hospital (1909) 2K. B. 820, 9 
BR. C. 1, 78 L. J. Ke Be Ke S. 958; 1OL L. T. B.S. 368, 25 

J. Le. Re 762, and the cases collected in a note to Henry Roosen, 
Aé@mr. v. Peter Bent srigham Hosp$tal, 235 Mass. 66, reported in 
14 Ae Le Re 563, are cited. 





Consideration of that doctrine is not, we think, 


mécesaary to a decision here. 
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In this State such a corporation is not exempt from the 
service of process. It is necessary for it to present its defense, 
if it exists. The decision of the Supreme Court in the former 
proceedings is conclusive, we think, upon thatphase of this 
litigation. 

It follows that the contreliing questien in this case is 
whether the service of summons was sufficient to give the court, 
which rendered the fudgment, jurisdiction. If it was, then the 
ebligation was upon complainant to present its defense in the setion 
of lew, which feiling to do, unless prevented by fraud, sccident 
or mieteake, it is precluded from obtaining the relief which it new 
seeks in e court of equitye 

‘The facts disclosed by the evidence are thet the summons 
iseued te the sheriff of Cook County on June 25, 1919. It was ree 
turnable on the third Monday of September, 1919. The certificate 
of the sheriff of Cock County upon the back of the summons shows 
thet it was received at 2:34 p. m <A notation on the summons «180 
indisates that the sheriff's fee for service wus paid in adwance. 
The certificete of the clerk of the Circuit Court appenrs on the 
summens, showing thet it was filed in his office on June 26, 1919, 
at 9:23 a. m The return upon the back of the sumoons ia ss follows: 

“Served this writ on the within named The Mary Thompson 

Hospital of Chicage for Yomen and Children, a eorporation, 
by delivering « copy thereof to Frances Doody, Agent of seid 
ecerperation, this 24th day of June, 1919. The President of 
ssid cerporation not found in my County. Charles #. Peters, 
Sheriff, by Henry *%. Langosch, Deputy. 

The eomplainent contends that the return of the sheriff 
was falae, ond the judement therefore void. It assertea thet the 
return was false in two respects: (first) in thet the statement 
ef the sheriff, “the president of suid cerperation not found in 
my county," wae false and untrue, «nd (secondly) that the statee 
ment in the return thet Frances Deody was the agent eof the core 


poretion was false end untrue. 
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The burden of proof in both these reopects wes, of course, 
upon the coplsinant. The return of the sheriff was prima facie 
true, and it wes necessary for the complainant to overcome that 
return by sffirmative evidence, but the mere knowledge of the 
complainant of the éexistence of the suit would not constitute sere 
vice of process. 45 Corpus Juris, 798-799; 15 ‘uling Case Law, 
8520853; Sanitary District ve Chapin, 226 111. 489, and if proper 
service of precess was not had, complainant would not be negligent 
in failing to appear and defend the suit. Kochman v. O'Neill, 202 
Ill. 110; Adame & Pigott Co. ve Allen, 310 111. 119. 

Section 38 of the Practice Act providea; 

“An incorporated company mey be served with process by 
leaving a copy thereof with its president, if he can be found 
in the county in which the suit is brought. If he shall not 
be found in the county, then by leaving 5 copy of the process 
with any clerk, secretary, superintendent, general agent, 
cashier, principal, director, engineer, conductor, station 
agent, or any agerit of said company found in the county." 

The complainant asserts thet this stetute ie clear and 
unambiguous, and that no service can be had upon the sgent if the 
president *can be found in the county in which the cuit is broucht.” 

On June 24, 1919, the affsire of the complsinant cor- 
poration were conducted by a bourd of trustees elected by the 
members of the corporstion. The officers of the corporstion a+ 
that time were ire. Sara L. Nort, president, Randali %. Burns, 
viceepresident, Mra. Mary Campbell Taylor, secretary, and Albert 
Barge, treasurer. The only office and place of business which 
the corporation had was at the hospital, 1712 “est Adoms street. 

The president, Mra. Hart, was usually in the office of 
the corporation only once or twice a month to sign vouchers er to 
preside at a meeting of the trustees, and the vice-president, the 
treasurer and the secretary were there on those occasions only. 
While these officers were in Conk County, neither of them would have 
been found at the office of the corporation, except on one or two 
dsys during the month. 
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Burns, the vice president, testified that the meetings 
of the directors were ususliy held st his office and not at the 
hospital. The teatimony of Mrs. Hart chows thet she was at her 

Cook County, 
home at Chicago,/Illinois, on the dey the summons was served, 
and thet she remained in Chicago contimaouely thereafter until 
Jamory 15, 1920; that it was her custom to leave Chicago every 
Friday and to go to her country home and return to Chicago on 
the following Monday; that she was in Chicago sentinuously, except 
for these week-end visits throughout the summer; that June 24, 
1919, was on Tuesday, and that on “ednesday, June 25, she presided 
ata board mecting of plaintiff corporation. 

The evidence of the secretary, treasurer and vice- 
president of the plaintiff corporntion is also to the effect that 
they were in Cook County at their respective homes, or offices, on 
June 24, 1919. The seoretary remained in Chiengo threuchout the 
BUMMEY » 

The deputy sheriff, Langosch, wos culled as witness for 
complainant and testified that he served the summons at the 
hoepital ef the somplainant corporstion on June 24_ some time bee 
tween s quarter of six and sixethirty; that he served other write 
before he got to the hoapital; that he left hie effice about a 
quarter past five, or thereabouts, and served two or three others 
before he served this one; that when he got to the hespital, he 
inquired fer the president of the corporation asking the operator 
who told him she wasn't in; that he then asked if there wos anybody 
@lze in mthority there; that he did not ask whe the president was 
and did not ask where the president might be found; thet he saw 
the superintendent of the hospitel and spoke te her. 

if it is the duty of a deputy sheriff, under circume 
stences sush as these, to sesrch for the president or other 
officers of a corporation befere making service upon other persons 


enumerated in the statute, it must be conceded that no such attempt 
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was Made by the deputy sheriff in this cage, 

We do not construe the stutute to require such diligence. 
we think it ceuld net have been the intention of the legizlature 
to impose eny such duty. If it was the duty of the sheriff to make 
a search for the president, how far would it be necessary for him 
to search, and for how long? Would it be necessary to seurch 
through the entire county and in all the usual places in which 
the president might be found? The rule for which complainant cone 
tends, in view of actual conditions in Cook County, would make the 
service of process on corporations in this county slmert impossible, 

We think the statute must be construed as directory 
rather than mandatory, anc that the search in suah case te be 
made by the sheriff for an officer of the covporstion must be 
teft entirely te his discretion. If the sheriff, in fact, found 
the president in the county, end notwitheteanding this, served 
another, it might be that such service, if properly questioned 
by plea in abatement would be held invalid, but that situation 
is not disclosed here, it appearing without diapute that the 
president was not saceeasible at the plase of business of the 
corporation. 

Complainant cites Adams & Paiott Coe ve. Alien, supra. 
That was a case where a carporation, having its office in Chicago, 
was sued outside the city and service had upon an agent of 
defendant, the return failing to state that the president was 
mot found in his county. That case, as a matter of fact, turned 
upon the question of whether the bill alleged a meritorious 
defense. It was conceded that the return wag subject ta attack 
beceuse it failed to atete that the president was not found. 

Gaire He He | 72 I11. 520, it 





aleao cited by the complainant. The return there stated that the 
president did not reside in the county, but failed to state that 
he could not be found there. The complsinent alse relies on 
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under a former atatute, which required the sheriff to show in his 
return that the presidont did not reside in the county or was 
abseht from it. The return did not show thone facts and was, 
therefore, held insufficient. “e do not think any of these 

@nses appliseble. 

Moreover, if we sconereded this service in this respect 
insufficient, complainant hadan adequate and complete remedy at 
law by way of entering its spechal appecrance ont filing a plea 
in abatement, setting up the defective service, nnd since it nege 
lected that remedy it is, we think, not entitled to obtain that 
relief in a court of equity. 

Complainant further sontends thot the return of the 
sheriff was faise in that it stated that Prances Soody was the 
agent of the defendont gorperstion. It is urged, and rirehtly we 
think, thet an agent of a corporation, within the meuning of 
section 6 of the Practice Ant, mist be one authorized to represent 
the corporation by its consent and, in some enpacity, authorized 
by its charter. It would seam in justien that the agent upen whom 
process might be served should be one shose duty to the corporation 
would be such as would rommire him to report such service te his 
superiors. apparently, agency for the purpose of the service of 
process cannot be crested by czxtoppel. Zquitadle Produce & stoak 
Zxchonge ve. Keys, 67 Ill. App. 460, and Barnard v. 3.& Ne. “s Traction 
Gow. 274 Til. 148. 





It d@ alleged in the bill, snd sdmitted in the enswer, 
that at the time the sumvons in qestion wae servad Frenees 
Deody was the nicht supervisor of the marees at the hospital 
conducted by the complainant, which we the only place at which 
it conducted business. The deputy sheriff whe sorved the summons 
teetified that Frances Doody var at the hospits2 in uniform, end 
thet she wae pointed out te him by the telephone operator os the 
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night superintendent. 

evidence which did net convince the chancellor, and 
which does not sonvince us, was given by Frances Deody and others, 
tending te show a limitation upon her authority at the hospital 
to iat of seeing thet nurses curried out directions given by the 
physicians heaving patients there. 

Gane superintendent ws Miss Hingie. She wan present 
when the deputy sheriff appeared at the hoapital to serve the 
sumone, end he attempted to secure service on her. ‘She adroitly 
exeusod herself fer ea few minutes and fabled to return as she 
promised te do, thus avoiding service. Next morning when Mias 
beedy handed a copy of the summons which had been serwed upon her 
to Miss Hinsie, Miss Leody was upbraided by Mise Hinzie for pere 
mitting the service to be made, and Hige Hinzie, superintendent, 
tesk the copy of the summons end tore it upe 

there ie ¢vidense tending to shew that she eave the 
infarmation whieh in tne former preeeadings led to an untrus 
avernment in complainant’s pleadings thet the fact of service upen 
Mies Doccy had never been commnicseted te the superintendent of 
the hospital. Miss Hinzie was not preduced ac a witness, and her 
eksence is net eeeounted for in any satisfactory way. 

the compiainant cives evidence, which if accepted, would 
lead to the senciusion that Mies Hinsie wes responzible for the 
Menagement of the hospitai, veth day and night, but the reasonable 
inference from ail the evidence is that Miss Hinzie had general 
charge during the dey and Miss Deody at night. 

it requires sutisfactery evidence, and usually mere 
than one whiness, te overcome the return made by the sheriff in a 
case of thie kind. Barnik v. Cusack, 317 Ill. 562; Rivard v. 
Gordger, S59 Til. 125, see alse Cniro & St. Loude Nye Coe v~ 
Holbrook, 92 111. 297. 

Miss Doody was employed by the complainant and her 
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eslary of yl50 por month wes paid by complainent. ve have no doubt 
that her cuties were mich av to include that of reperting the sere 
viee of sumzons to her superiors. This the evidence shows she did. 
If compisinant then desired to raise the question thot Misr Deody's 
relation to the hospital was such that she could not be properly 
served a2 lis agent, it could have done so by entering o special 
appesrance ani filing « ples in abatement, «nd this would aecure its 
Fights in that respect. Neaving a full and complete remedy at law of 
which it failed to eveil dtecsif, it is new precluded from obtaining 
the same relief in «a sourt of emity. 

Charitebic carperations, whatever their srivileges, are not 
exempted when auit is brought from the necessity of presenting ony 
defense which they may heave te the propor forum. They are not 
entirely sbove the law. 

“@ have not thus far discussed the question of whether the 
eubjection of the proverty of compleinant te the o:tisfeaction of 
this judgment sheuld net be nermitted beesuse the some is held in 
trust. we thirk the rolution ef that question would necessarily 
depend upon the neture cf the trust. Some of the property of the 
complainant asy be held upon trusts of such neture as would preclude 
the sutisfuction of the fudgment therefrom. ‘‘e do not think that 
question is befere us. fe do held that defendant is entitled to the 
benefit of her judgment, and thet complseinant is not entitled to 
Rave it set eside or ita enliection permanently enjoined. “ven 
though all the property whieh complcinant at present helde should be 
neld not subject to execution, it would not follow thet it might not 
at some time come ints the possession of praperty out of which the 
fudgment of cefendent would properly be satisfied. 

The decree ie therefere affirmeds 

AFFIREZDe 
Johnston and Mevurely, JJ., concurs 
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S. WARDeHAMILTON COMPANY, 
A corporation, 

Appeliant, 
APPEAL FROK CIRCUIT COURT 
Ve. 
OF COOK COURTY. 
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HIBSARD SPENCER BARTLETT COMPANY, 
a corporation, 


Appellee, 


KBR. PHEBINING JUSTICN KaATCueTT 


DELIVERED THE OPINION OF THY COURT, 


Tpoen the filing of a bili in eguity based on the 
theory of unfair competition in the aale of chicken coopa, a 
preliminsry injunction waa obtairie? upon compiainont's motion 
and without notice to the defendant. 

The defendant appeared and Filed an onewer, which 
Was sworn te, and made a motion te diesclve the injunation, which 
Wae granted, 

Defendant then filed sugeesations of damages, ine 
Cluding solicitors! fees and the cost of certain photograghs | 
whieh was fneurred in connection with its motion to dissclve, 

The court, after hearing the evidence, assessed the 
damages at $1065.50, and complainant by this appeal seeks to 
reverse the order, 

Upon the hearing soliciter for complninant testified 
in detail to the services performed by him, atating that from the 
18th of February, 1925, until the 25th of Febroary therearter, he 

Spent practically all his time on the matter, an? that the sum of 
$1,000 was a reasonable charge for the legal services rendered in 
that connection. He was corroborated as to the reasonableness of 
the charge by another competent.witness, 

The solicitor for the defendant testified that in 


his judgnent a fee of $200 to $250 would be a fair and reasonable 
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charge, and he was ales corroborated by « witness, 

The ehancellor expressly found that the temporary 
injunction wae wrongrully iesued, and that the fair and reaeonable 
ehargefor the legal services eskaneaes Senkared by defendant's 
solicitors in procuring dissaclution of the temporary injunction, 
wag $1,090, an‘ that defendant made a neceasary expenditure of 
$68.50 for the costs of the exhibits referred to in the sugrestion 
of damages, 

The bill of complaint and the answer have not been 
abstracted, but complainant states in his brief®, “Ihe law on this 
subject could be found in a: hour or two by an intelligent lew 
clerk,” However, in affidavits made by soliviters fer the complaine 
ant, asking for extension of time in connection with abetracta and 
briefs, the enliciteors have stated, “The record is a voluminous one 
requiring the study of much detail." 

In a matter of this kind the amount of soliciters’ 
fees would depend largely on the awount involved in the litigation 
ane the importance of the question ta be decided, an well as the 
amount of aetuai services performet, 

In the abeence of an abstract of either bill er 
anewer, this court is not able to say that the finding ef the 
chancelier, who hear’ the evidence and considered both bill and 
anewer, ia manifestly incorrect wi the order will therefore be 
affirmed. 

AFPFIRNED, 


Johnston «nd KeSurely, JJ., coneur, 
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JOY HONTON, 
Aprellee, 
APPEAL FROK SUPERIOR COURT, 


Ve COOK CGUPTY. 


CENTRAL PHESS PRINTING CO., 
a corporation, 
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BR. PRESIDING JUSTICY MAY CHETT 
DBLIVEASD THE OPINION OF THE COURT. 


By this appesi the defendant below seeks to reverse 
an order entered by the trial court denying the motion of 
defendent to vacate a judgment theretefore entered by conTeasion 
ageinet defendant end in favor of plaintiff under power granted 
by the terme of a written lense. 

The judgment in question was entered June ll, 1925, 
and, including stterneys' fees, was fer the tetel sum of 6955. 

The defendant, apveliant, in supoort of his mation te 
vecete the judgment, filed an affidavit in which ke set up thet 
he had knowledge of the facts and believed the defendent had s 
good and meritorious defense te the whole ef the plaintiff's 
demand; that the lease upon which judgment wos entered contained 
provisions to the effect thot in case of injury by fire of the 
demised premises, or any pert thereof, the lesser should heve 
sixty days in which to repair and restere the same without 
terminating the lesse; thet if during the life ef the lease 
the premises should be so injured by fire as to be untenantable, 
then unless said injury be repaired within siaty days thereaS ter, 
aS theretofore specified, cither purty thereto, upen vritten netice 


te the other perty given not later then seventy days efter the 


fire might terminate the lease in which case rent should be 


“pportioned and paid to the date of euch fire, 
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The affidavit further slleged thet snid premisee were 
86 injured by fire as to be untenantable on March llth end 1°th, 
Ae De 1925, and that by resron thereof the aald defendant, the 
Central Preas Frinting Co., was obliged to and did remove ite 
printing establishment and office therefrom, thet immedistely 
following seid fire defendant requested plaintiff to restore the 
premises within sixty days sfter said fire to the seme condition 
ae the premises were prior thercte, but the plaintiff negleeted 
and fuiled to repnir and restore the seme, and thet thereafter 
and within seventy days after ssid fire, the defendent gave to 
the plaintiff snd his agents, Ress * Company, written notice of 
the termination of said lease, as provided therein and offered to 
pay such smount as might be due under the terms of seid leose up 
to the date of sudd fires thst the notice so given was sent by 
United states mail postpsid in an envelope addressed to the said | 
Jey Morton and Aose & Company, at the ef ice of Ress & Compeny, 
agente of the plaintiff and the effidavit sets up said notice. 

it is further sverred thet defendant was not indebted 
to the plaintiff in the eum of 2935, or eny other eum beyond the 
amount thut may be due under said leoase for the period from the 
firet doy of Maroh, A. 5. 1925, to the date of seid fire, being 
‘the 1ith day of March, A. D. 1925, which sum defendant wes willing 
and offered ta pay to the plaintiff whenever ond in such manner 
ao the court might direct, that the motion te vacate ssid judgment 
and for lesve to plead and defend said suit was not made for delay 
but that justice might be done. 

The law eppliceble to motions of this kind hee been so 
often steted thet it would seem to be unnecessary to restate the 
same. The sffidevit in support of such a motion is construed 
mont strongly egainst the pleader. Chisago Fire Preof Co. et ale 
Vv. Pork Hetional Bonk, 145 Ill. 461. 
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If the ef fidevit shows o good defense and thet the 
defendant was net negligent, the court in exercise of » sound 
diseretion shoulé set aside the jucagment end allow the cant to 
be tried upam the merits. Jimlindsy v. Underwood, 75 Tlle. App. 
96; Cattinger v. Levit, 186 lili. App. 105. 


We think the sffidsvit here set up cuch defenne on 
the rerits. 
fhe plaintar?’® contends that the notice, as set up in 


one of the affidavits, whieh was filed by dofendant in support 
of its motion, wea insufficient in that it woe eddrepssed to 
"Joe Morton" instead of Joy Morten; thit it bears no Oate end 
thet there are no aliegations indicating thut the tome wes ever 
served. 

In suppert of this contention, plaintiff cites a namber 
ef cases in which the court was considering whether the evidenee 
in these particular cases was sufficient to show torvies ae ree 
quired under the particuler agrecments between the partier. 

Hare the question is not one of evidence, but one of a 
proper plesding. it is elementary that it is unnecessary te 
piesa the evidence. The pleading should state ultimate facts. 
This «ffidavit does state that the defendant “then and within 
seventy dsys after oxic fire notified plaintiff of ito intention 
te eancel said lease.” We think the sliegstien wes sufficient. 
it will be time enough to weigh the evidence when it is before us. 

The pisintiff also contends thet the sffidevit wes 
insufficient in thet it failed to allege that def:ndant pata 
or tendered te the plaintiff the rent due te the inte of the 
fire. On this point, the defendant cites a number of cares in 
which the court wae considering the conceliation of inseurenese 
POlicies, and where it was held that before a policy cnn be 
Cancelled upon notice, it is incumbent upon the insurance 


Company to pay or tender to the policy holder the uneurned 


olin 


ede drt tue sane teh Seog o awerla tlhyablita mf? ur | 
Reutad uote oolerotw ak S409 od? ,Smogkigen ton aow sna bneteb 
‘ed Sutin add walla bite Saomgbnt wily abkon es ‘biverdia ‘noktoron tb 
| 6q@A SLLT Re Soowrabay 2X Yshallat sudtvom edit mmicw okey od 
o80L .qGA .1L2°ROL at tved sLamatiins x i 
gt tiie Msitra “qn Fou ated Prva EM ony a a 
i aie vat baat” att 
wh air tae te (eo tton ait Honls Bhnes noo ‘vitentalg edt wit 
Prorgie ut Hiebreteh yd beLllt eaw doktw yetivebitta oat So one 
gt Deonovihs eee FL terl¥ ek Pode AVoeat cow ,modvom atk Yo 
baa s2e8 oW sised $f fadt geodved yet to busdems “aatiell eot* 
teva Mot ont 4H ohadty gickyuo bind sien ee on ote exo dealt 
| Dito ; 
eden iy dato VitthRelq \mektnitden abst “to dxeqque me 
eurabiys ath raitP oxi Retiveblanes eav Sxweo galt st take ni eeaed Yo . 
‘wee ta oobvres watts of tole ltTtue sew @eead “ake tiveq paedy gg 
saphtane ett avow? od OS TR STR <eduotiuag odd ‘robaa dit. ] 
8 Ye bin dee yoomeblve te one fee ek dokteoup ox?! onek wi is i : 
ot vroneoocnny GE 42 todd yxediomete ab tT dion noone 
 ynbowt stawks fy obede Sinoda gatbesty ef? 101 webivs ont booty 
 gabelg tee hea weet Siebeceted sad dedt Stabe adeb Pivestiw eit 
moteeotat asi to Vtlsatele berthraw okt bdee vette ame v vou 
 sdaekerytas cow wastagelie od? doble ow *. ganel plea ‘Koons gy i 
way exOTed OF th mote ootobive edt dydew of duwons oats od her i ] 
“gow divabE tts oi fod ebaedaoo cake Tthimbede eit” | 
bing frabne%eS fad Gpelea of botant sh tacts me $medol> 7 
adt Yo ats’ edd a¢ oub gon anf Watatalg wid oF Boxdbhet 20 
ah wenae 26 todeow o eogke #aibNe tes ode Fneey ‘eles nO Tt ae 
















=4o 


premium. The distinction beteeen » contract of insurance and 
ef a lease in marked, and hardly cslis for ‘iszcussion. 

We de not rogard the case: cited =a at o©11 applicable 
to the situation presented by the record. 

We think the affidavit of. defoniont net up a mond 
defense, and that the court in the exereine of tt. diseretion 
should have set aside the judgment gonfegset and permitted a 
trial upon the merits. 

For ite failure to do so the order 1s raverse? ond 
the cause remended. 


OMYEPSAD AND AMMARPTN, 


Johnston and MeSurely, JJ., coneure 
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IDA K, COYE, Bxeoutrix of ' 
the Bsatate of Charles A. Coye, ° 
Appellee, } 
} APPSAL FROM BUPERIOR Cowm#t 
VB. } 
) OF COOK COUNTY. 
R, T, WHITE, 
Appellant, 


9411.A. 616 


BR, PREGIDING JUSTICES MaTCHNTT 
DELIVERED THE OPIKION OF THE COURT, 


Charles A. Coye in hia Lifetime breught « suit in 
asswepeit ae the alleged assignee before maturity of a prowl asory 
note nade by defendant on February 76, 19°1, whereby defendant 
promised te pay te the order of Harry 8. Latour the aum of 39600 
en February 26, 19292, Pending the suit plaintiff tied, mand Ida &, 
Coye, ag executrix of his estate, was aubsetituted as plaintiff, 

The defendant, “hite, file’ certain amended pleas 
whieh set forth in detail that the note was ebtaised through the 
Feliance of defendant upon false statecentes of Lalour by which dee 
fendant was damage’ te an amount in exeess of the amount of the 
note, the plese setting up substantially the defenses of vant 
and failure of consideration, with a denial that the Zatate of 
Charles A. Coye was an innecent helder of the nete for value 
berore maturity or in fact the owner of it at ali. 

Replications were filed te these vleas, the csuse 
submitted to a Jury, and at the close of all the evidence, upon 
motion of plaintiff's attorney, the court inetrueted the jury te 
find the issues for the plaintif!, whereunon a verdict wae ren 
turned so finting the issues ant aseeering plaintiff's dazaces at 
the aum of $11,620.46, Motions for a new trial and in arrest being 
over-ruled, the court entered Judement on the verdict an¢ this 


appeal folle+ed, 
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On the trial the plaintiff called as & witness a 
daughter of Charles A. Coye, deceased, who identitied the endcorse- 
ments on the back of the note as those of Charles A, Goye and the 
payee, Harry =. Lavour. She further testified that the note was 
put throuch the bank at Gran’ Rapids on January ll, 1929, and 
bears the stamp of the Old kationel Bank, whieh wae the bank in 
whieh her father (ia business, The note was introduced in evidence. 

. Tre witness further teetifiet that her fYather died en 
February 27, 1924, A certified copy of the lotters of administra- 
tien iasuet by the Probate ceurt of the Ceunty of Kent, Michigan, 
appointing IdacM.Joye axeeutrix of the bast wIL3 and testanent of 
Charles A. Geys, deceased, was alse received in evidence, and the 
plaintiff reated, Thereupon the defendant was produced as a vite 
ness in his own behall ane featitied that he resided in Evanoten, 
and hie counrel, objection being sade to hie teatinony, admitted 
that he wae the defendant in the suit. 

| fhe matter having been argued at length out of the 
presence of the fury, the Jury was brought in, ‘Shereupon the 
following eclloquy occurred between the counsel an’ the court: 
*The Courts All right, bring on the jury; prepare a Torm 
of verdict directing the jury. 
Mr. Stebbins: Well, if your Koner please, it necessitates, 
I think, of making a reeord, by moking my offer 
ef preeft 
The Caurt: Yes. Hew you may meke your proc!, kr. Utebbins, 
what you offer te prove by the witness Thite,* 

Thereupon the attorney for the defendant offered to 
areve by the defendant ae a witness that certain facts and tranaace 
tione occurred between the defendant and the payee of the nete sued 
on, stating that there were ne other witnesses to the transaction 
except White and Labcur; that Labour was adverse an! denied the 
fslse representations which dafeonstant new offered te prove, and 


that there was no witness by whan the falee representations could 


be proved except by . T. White. 
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Further, derendant offered to prove by the witnese that 
Coye vas not present at any of the transactions, wid further to 
prove by the sworn statement of Charles A. Goye, made in hie lifee 
time, that he 414 not elaim to have scquired’ any interest in the 
note until Cetober, 19°71, ant further to prove by the sworn states 
ment of Chserles a, Coye in “ie lifetime that he eas not an innocent 
holder ser value before due of the note, 

Then, returning to matters which defencant offered to 
prove by his own testiuony with reference te the alleged false and 
fraudule:t representations concerning the consideration Yor the 
execution of the note, attorney tor defendant offered to prove these 
matters in detail, as set up in the amended pleas, and further ofe- 
ferei te prove by written docuwiernts thet certain patents, whieh 
it was alleged had been represented by iavour to have been assigned 
te the Chemical Eauloment Company, had not beer in fact aseioned. 
Phereuron the follewing colloquy occurred: 

“ur, Dawsen: Hew parton me, counsel, If the Court please, 
he ie offering te prove certain things by certified conies and 
he deeen't offer them, Acesn't sreduce them here, Tf don't know 
Just bow the reeord is going te look that way. 

"er, Stebbina: I take it that in making a convent «ant 
record in the speediest time possible, I will preve all there 
ether things. The Ceurt can rule on the offer of Fhite that 
this patent was iasued on certain features of the packing 
giand,. . : 

Thereupon, coumsel for defendant further etated that he 
effered ts prove the lesuance of the patent by « certiriea copy of 
it ond by the testimony of the defendant that the patent had never 
in fact been ansigned io the Chemical Zquipment Company, nor had any 
application for it been so assigned at the time ef she exeeution of 
the note. 

The defendant further offered te prove that the steck 


in the Chemical Equipment Gompamy, whieh had been given as a cone 


sideration for the note, had been tendere4’ to LeReur and refused 
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the stock to Harry ©. LaPour; 40 you insist on my getting it out 


an¢ meking proof?* 


"Ky, 
"The 


"EY. 
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"hy, 
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"ir, 
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"The 


Dawson: I want to have the record shew this. 


court: <A tender of the stock would not be something 
that could be necessary to prove by this witness, 
would 1t? 

Daweon: By this witness? 

Stebbina: he, but my theory about this tender is that to 
make a tender is to offer something that they 
have to prove by lr. “hite, an! also other 
things; otherwise we would have to go through 
the formality of introducing all this proof; then 
the court ean say, inasmuch as J cannet prove one 
material element of my ease, tharefore, the court 
agen se und se; that vas my theory of this tender. 

Dawsen:; I think they are goinx to mix it uo, your honor. 
I want te esnedite matters. He has effered some - 
proof of what some other witness, that ten't here, 
might say. 

Ceurt: The record will show that he effere? it om the 
@rounda that it mot af iteelf uny be competent, 
but it is not competent to-- 

Stebhinss I didn't have in mind that the court would do 
that. I hed in mind the court woul’ say that ine 
asnuch as the tender ambodies an indispengable 
elenent of the gase I can prove it only by White, 
therefore, rather than subsit it to the Jury. 

Seurt: All right, go skead. 

Stebbina: I want the seurt te de whatever is right en the 

Dawsen; If I may say this, my idea of this was, that ine 
age ag thia witnese couldn't testify, Kr. 

Stebbins guid he coulin't make out the case with= 
out that sitness. eine 

Stebbins: I am going to Spee ude my offer of oreef by an 

as. neers of that Tset. 

Ceurt: <All right, go ahead.” 


Whereupon, again the attermey fer defendant stated that 


he offered to preve by witnesses not interested in the case, other 


than the defendant, that defendant had tendered on or about July 


2), 1922, te Charles a, Coye ninety-eix shares of the eapitel cteck 


of the Chemical Equipment Company, on’ that this tender had heen 


Fefused; thet this tencer hat heen reneated te coumael by the 


executrix, stating, "in short we offer to prove every alleration in 


the third amended vleas by vitnesees not parties ta the suit, and 


not interested in the auit, or by Jommentary evidenoe, the introe 


Auction of which dees not require oral testimony, or by the sworn 
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statement of Charles A, Coye in his lifetime, ali the allegations 
in the third amended nlieas, except that we cannet prove, by any 
witness, excent the defendant, /. 7, White, the representations 
made to him by Farry 5. Latour constituting the consider«ution for 
the execution of the note, the falsity of these reoresentations; 
thet he relied wunon thore representationa; that he believed them 
te be true; that ee thoreby an?’ that he wae injured 
thereby to an amount in exeess of the amount of the note, m2 
that he tidn't Aiscover the fraud until on or about the time the 
nete was due, and that he then elected to resoind this transace- 
tion; those things we ean only prove by wr. White.* 


"The Court; You offer new, kr. White a# a wituesr to prove 
these things? 

"tr. Stebbines Yes. 

"The Court; Which proe?r, on those things satated, and the facte 
and eilrewumstanees as stated in your exeaptions you 
efter te be proven by ir. Fhite, the defendant in 
this case? 

"ur, Stebbins: In short, we admit in onen court that the 
fraud can enly be proven by Mr. White. 

"The Court: And you are offering him as »s witness te srove 
that? 

“Ky, Stebbins: We are offering him as a witness te prove 
there thiuags. 

"The Court: Ta which you obfect? 

"Sr, Dawser: Yee, 

"Tre Court: Om the ground that he is execlyuse4d under the 
Bvidence Act as a competent witnesa? 

‘ir, Dawson: Yes, 

"The Court: That eabjection is sustained, 

Yr, Stebbina: #xeceotion, * 


Whereuven the eouneel rer defendant atated in anhe 
etance that anticipating the pubivg? court a bill in ehancery had 
been Tiled te enjoin the further proseention of the anit, an’ thet 
rnotice had been nerved te sopear before the Ghaneeller next morne 
ing at nine e'elock, an“ thereuvon asked leave te withdrer 4 
jJurer, and that the case be postpones for a reasonatie time ana 
Fre-ussizned, 

Ghjection te this was made on behalf of the planing 


tiff, whereupon the court stated that, in view of these cireume 
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stances he would direct a verdict and let it be returned, but 
would not enter judgment on the verdict for at leant a period of 
ten days, and in view of that understan(iing would direet a verdict, 
which was accordingly done, 

She eontroliing question in the case, ag we view it, 
is whether the defendant uncer the cireumetanees which appear in the 
record, was a gqompetent witness to teetify to the matters ond trings 
which were offered to be sreved by him. in thie oourt, hevwever, 
the defendant has raised a preliminary gueetion, and has argued 
quite at length that it was error for the court te instruet the jury 
to return-a verdict in view of the offer made by defendant to prove 
by evidence other than that of defendant that plaintiff?’ was not in 
fact the owner of the note at a1], 

oq witness wae produced er sworn by whem it ia claimed 
such fact could have been proved, and no documentary or other evi- 
fence was offered tending te establish that faet. Ne svuestieon was 
airected to any witness upon that issue, ond in view of the aduise 
sion made by the aticrnsy for the defendant that he econld ret make 
out the ease withont the defendant's teatinony, we think he is pree 
@luded from making that contention here, There are eases which 


hold (and defendant has cited soma of these la his reply brief, 


Ramely, Seotiand County v. Hil1, 212 U. S. 18%; 281. Ba, 692; 
end Bartholow v. Davies, 276 Ill. 505) that whore « court intimates 


that it will rejeet say evidence offered tending to shrew a given 
faet on the ground that it is immaterial and impreper, it will then 
be unnecessary for a party te eroduce the witners in court ane aak 
the apecifie quastions directed ta the paint. 

The general rules, however, ia that error eannet he 
aseigned upon a mere colloquy between court an? counsel, CC. & , 


Ry. Co. v. Carroll, 906 111, 318; Martin v. Hertz, 224 11, 44, The 





tent would seem to be in «very aase the exercise of sood faith on the 
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part of both court and counsel, and we think it is perfectly apparent 
frou thie record that neither the court nor the counsel for the 
Plaintiff underetoo’ that defendant teok the position that he had 
made an offer of proos' fren which the court would be bound te rind 
that there was evidence before it tending to shew that the plaintis?r 
was not in fact the owner of the note, 

The controlling auestion in the case therefore involves 
a construction of Section 2 of the Evidenea Act. It is as fellows: 

*Sa eo 4 to any civil action, suit, or sreeesding, or 
person directly interested in the event therenf, shsll be al- 
lewedito testify theretn cf hia own motion, or in bis own bee 
half, by virtue af the Yeregolng eeetion, when any sAveree party 
sues or defends se the trustee or coneervator of any idiot, 
habitual drunkard, lunatic, or distracte( peraen, or as the 
executor, aiuinietrator, heir, legates or devieee of any deo 
e@ased perecn, or ag cuardian or trustee ai any such heir, 
legstee or jJevisee unless when called ag a witness by nuek 
sadverse party ec suing or defending, smn? alse exeent in the 
folicwing cases, namely: *»#" 

The defendant does net argue, ee we understand hir, 
that there are any facts in the roeord which briny the teetineny of- 
fered in favor of the defenjtant within any one ef the excertione 
Named in this statute, but argues vith great sarnestness that the 
section sheuld be ge conatruad aa te muke the evidence atmisasible. 
It is suggested that the Evidence Act thould be construe’ according 
te ite spirit and ite purpese and nat literally or teohnically, dnd 
thin may be conceded, 

The widewhtea purvose of the Ant wae to remewve some of 
the Aisaualifiscations of witnasses which exiete? at ecusen Law, and 
the firet section of the Aet Joce resove thoes tleounlittestians in 
Language as plain and clear as that of the second seetion, rhich 
also definitely provides that the disqualification shall net he ree 
moved, where s party defenia, ss here, a suit brought by the execu. 
trix of the #estate of a deersaned person. 

This statute is a re-enactment verbatim of a similer 


ehactzent of a wtatute of this state in 1867, and the suggestion 
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Would put it in harmony with the oxpreas atatutory provisions on 
the sane subject in nearly every state of the tmion, is hardly an 
areument which woul! be expecte? to appeal to a reviewing court. 

[f the legislature of Tllineils desired trat thie 
statute should be thus put in harcony with the coles of other 
atates, it woul‘ be for the legislature, rather than the reviowing 
gourt, to make the shange which would bring about that harmony. 

We do not wniterstond that the comatruction of a statute aecording 
te ite spirit amd ifs purpose give» the reviewlne court the license 
te dieregar< the plain, chvioas meaning of the words ond sentences 
of the statute, 

On the contrury, the controlling suestion in the cone 
struction of the statute is te Tind the legislstive intention, but 
the court in Tinding it im limited ts the words uses by the legis- 
lature. Koreover, while it ie clear that the curnoere of Seetion 1 
of the Evidence Act is to emancipate witnesses from restrictions 
which theretofore existed, it is Just aa plain thet the abvious 
purpose af Seetion @ is to pisee definite Limitations ween that 
restriction, 

Certain it is that if any such construction as that 
which defendant insistea gan be slaced upon this Act, it has not in 
all the years in which the statute has been upon the bocks been go 
eonstrued by any court of this state, The defendant cites Kite wv. 
Seudter Syrup Company, 199 li. App. 605, but that was a case 
where the right of « party in interest to testify was upheld under 
the exprese exeention set forth in the statute, and the court 80 
declared, 

Upen the seme ground in Van Beter v. Goldfarb, 317 
Tli. 626, upon which defendant also relies, the Supreme Court hela 
that where the real party in interest had given testimony es an 


Securrence witness in an sxotion for wrongful death brought by the 
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adminictrater against the defendant, defendant might 180 teatify 
to the transaction. That Jeclaion was in entire harmueny with the 
statute. Yt woul’ be manifestly unfair thet ons party in ine 
terest should be permitted to testify, wile the etner should be 
excluced. 

The 4efendant further suggests that this section of 
the statute is suseantible of the vonetruction that it ia not te 
be applied where, as here, a person in his litetime commences a 
suit and then dbea pouting the euit. Stegle v. Gxbse, “1? fli. 
647, te cited te thie polnt, bat 4oen not gurtain it. In that 
ganas, a suit vas brought »y tro coma Lainants against a defendant, 
and pending the auit, one of the plaintifre tind, The defendant 
was permitte’ te testify in the esse, but a8 to what facts or univer 
what cirewestancen the epinion of the qourt face not disclose. 

The court im its opinion states, “We think the testivony of Criss 
was coxpetent wider proper inatruetion ar wae given in the case 
by the court." 

8b, Jann v. Lofland, 8H. BD. 140, 64 h, . 930, is 
cited and relied om. In that case the olaintirr, administratriz, 
brought an action to fareclose a mortgage, and the defanne Was that 
the mortaage had been in fact pals to « prbprr aduluistrairix of 
the same estate, to whom it wae firet gives, This acwtinistratrixz 
heaving died, the plainiiff wee afterwards appointes as adninise 
tratrix of the estate in her place, The ¢¢fentant upon the trial 
testified that he had paid the note end the morigage to the former 
adminietratrix during her lifetise, wd it wae claimed that the 
evidence was incompetent under the provisions ef the wiatute. It 
was held @pon agpeal that the evidence mas competent. Tha court 
eaid that it wae evident under the statute there construed that 


the testator ox intestate referred to was one whose executer or 


adwinistrator was a party io the suit and not any testatore or 
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lutestate with chom the transaction had bean had or by whem 

the atatemant had been made, That to held otherwise would 
require that the etatute be broadened by interpretation on the 
theory that its true spirit demanded an extension of ite literal 
meaning, and the gourt asked if much rule were to ba followed 
whore the matter of interpretation would end; whether a trans- 
action with a deceasad agent was sithin the statute, or whether 
where one of two gartuers had died and the survivor, who might 
accupy a position similar ts Ghat eerumied by an administrator 
ana sued on. a vartuerthin claim, the tule of disquali fisation 
Would apply. 

Tt is ageurent that in thet cage the queation was 
whether the provisions af the etatute shoul! be extended by cone 
struetion. “he qusation here ie whether the statute shall be 
applied to a case, which by ne sert of construction of the werds 
uned, can be taken outside oF the terms of the statute. ‘the 
defendsnt citer Yirrwcre on Evidenes, wol., 1, nec. B78, whdeh 
upon exarination we find to be ab intercereting discuse on un to 
whether this ateatute we ere now called upon to consider and 
similar statutes ehould not be repesied - the @auligr taking the 
affirnative view, It goes without saying that the views there 
expresses would sere properly be eresented toe the Legislature, 
which has pewer to change the law, Se do net understand the 
suthor te argue in favor of tha senstruction of this statute rer 
weieh the defendant here cantends, 

The defendant, however, further sugeests that 41 the 
sourt shoul’ be of the opinion that 14 cannot give to the eseetion 
the construction wich he senks te put upon it, then he desires te 
raise the question that his censtitutienal rights are violated by 


thie statute, and sek that under section 162 of the Practice Act 
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the case shall be transferred’ to the Supreme Court of this state 
in order that those rights may be atiudicated, 

No suggestion was made in the trial court that a cone 
stitutional question was involved, and it would seem that in fair- 
ness the question shoul? have been presentod there. Kornover, 

im a long line of decisions in this state, it has been held that 

an apeeal to the Appellate court ond the assignment of errer, 

whieh the court has fJurisdictior to censider, waiver all constitu. 
tienal queetions, There is nething in the language of section 102 
that would indicate that 1t war the legislative intention to chenge 
that rule, and while the point se rot soeclifically raised, cases 
decided in the Supreme court since the enactment of Section 102 

ef the Practice Act indicate that that high tribunal adheres to 

its former views on this subject. Hdwardsville v. Cont. Telephone 
Se., 3O2 T11,, 3G62—4, 

BRoreover, we can hardly bring ourselves to believe that 
the question of cenetitutional right is urged here in goed faith. 
Thie section of the Evidence Act is not different from other ar- 
bitrary rules of law, which sare preeeribed by stutute enacted by 
the legislature, evidently in the belief that it ts ter the beet 
interest of society that the rule shOuld be as expressed in the 
statute, We might refer to the Statute of Limitations, “here 
under some ciremmsteances the testimony even ef the tefendant Fimelf 
that he owed a debt would be umavailing; or certain sections of the 
Statute of Frauds where the arbitrary rules 1oi4 4own fer the good 
of all often result in hardship te the individual, The Liberty 
that we enjoy is the liberty controlied by law and the law, in the 
nature of things, must be general rules of humen cenduct, which the 
sovereign power intervencs to enforee. These rules are not always 
just, but generally speaking, in the long rum make for justice, 

If it has happened that this general rule has resulted in a 
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specific injustice to the defendant, he may perhaps be solaced by 
the r@fleetion that it is a debt he poys te civilization, 

The motion to transfer to the Supreme Court is 
denie4 an@ the fjusament of the trial eourt is affirmed, 


APVIRNED, 


Johnsten and MeSurely, J7., conour. 
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FRANK FIORITS, ) 

Appellee, ) 

; ) Aopeal from Interlocutory Order 
ve, 
os the Cireuit Court of Cook 

EQUITY PRINTING & TYPESETTING )} 
cO., ® Corporation, County. 

Appellants. 


KR. PRESIDING JUSTICE KATCHETT 
DELIVERED THE OPINION GF THE COURT. 


The cemplsinant is the judgment erediter of the Intere 
national Printing & Typesetting Goopany, a corporation, and en 
~ August 25, 1925, filet a creditor's till, nasing numerous parties 
(efter tants including the appellant, Eaulty Printins © Typesetting 
& Company, a corporation, 
: On September 23, 1925, the defendant, Equity Printing 
& Typesetting Company, with certain other dereniants, entered its 
appearance, ang on October @, 1925, the complainant by leave of 
court filed an pension to ite bill of comphaint, 
"8 In the amendment to the bill complainant prayed that 


“a injanction might be granted against the defendant, Zauity 

a Printing & Typesetting Company, teth as a copartnership and as o 
“eorporation, and that with other defendants it might be restrained 
frem selling, assigning, transferring, delivering, negetiating, 
discharging, receiving, collecting, sneumbering, or in any manner 
or way disposing of, or intermeddling witli, any of the machinery, 
type, type metal, fixtures, appliances, money, bille receivable 

or other property, personal or real, which belonged to or wae in 
the vonsession ef said International Printing & Typesetting Come 


pany, or which had teen acquired by its alleged successors in 


‘title by converting former property belonsing to said International 
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Printing @ Typesetting Co.into new or different property now in 
the possession of the said supposed successors to said Interna- 
tional Printing & Typesetting Co,until the lurther order of 
eaid court. 

On Geteber l4th, 1925, at the Septenber term of 
the court, upon reading the sworn bill of complaint, ae anended, 
and an affidavit presented in support thereo!, the court ordered 
that the writ of injunction issve as prayed and further “ror 
goo4 cause shown," the injunction Lesne without bone and without 
notice, 

The bill as originally filet was verified’ by the 
complainant, who stated that he knew the conterts thereof! and 
that the matters en things contained therein were true of his 
lkmowledge, excent as to those matters which were therein stated 
te be on his inforzation and belier, and as to these matters he 
belileved them to be true. A similar verification under oath of 
complainant wae attached to the amendment to the bill of com. 
plaint. 

On Koverber 3, 1925, the defendant apyeliant filed 
its anewer to the bill of complaint as ansended, and in the answer 
denied that it had knowledge as to any asaeta ownes and core 
trelled by the Intersational Printing & Typesetting Company, or 
held in trust fer it, or that it had in ita hands any real ostate 


of any interest therein, or any other property which 1¢ was holde 


. dng in its possession or contrel or in trust for the principal 


defendant, and denied that the debtor corporation had assigned 
or traneferred its property to it, or that the Equity Printing & 
Typesetting Compuny was organized for the purpose of hindering, 


delaying and defrauding the complainant. It denie’ that the 


International Printing & Typesetting Company ever did business in 
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the State of Tilinoeise, or in the City of Chicago, under the name 
and atyle of the Bauity Printing & Typanettine Company, & ¢o= 
partnership, and averred that the International Printing & Type- 
setting Company kad no lien, claim, interest or demand in or to 
any of the machinery or property as acouired by the Sqpity Printe 
ing & Typesetting Company at the time of the ineorporation there- 
of, 

the answer admitted that the Equity Printing & Type 
setting Company was doing business as alleged in the bill eof 
complaint, but denied that ite property or any part of it 
showld in equity or good scnacience be applied to the satisface 
tion of any claim of the complainant. 

The anewer further denied that any fraudulent aale, 
transfer, aceignmant, gift, ballment, confidence or delivery of 
any property of the International Printing & Typesetting Company 
had been made to the defendants, or that the Bouity Printing & 
Typesetting Comosny, or any of its officers or agente, or any 
person or nersons acting in its behalf at any time ever received, 
obtained or held any preperty, real or personal, of any deserip- 
tion, in a seoret trust Yor the use of the International Print- 
ing & Typesetting Company, or for the purpose of hindering or 
éefeating any cf the just claims of the complainant. 

All this was in response to allegations made in the 
bill of complaint ae axented, ci which the important and essential 
ones were positively verified not eizply on information and be- 
lief, ae defendant seems to think. 

On Eeveuber 16, 1928, appellant made a motion te 
disselve the tewporary injunction, and the court after considering 
the pleadings an4 hearing the arguments of counsel, denied the 
motion, It ts from thia orter that the present anneal is taken, 


The propriety, therefere, of the order for an infunction at the 
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time it was first issued is not directly involved, 

The cosiplainant has made a motion to strike certain 
alleged certificates of evidence, which agpear in the reeord, and 
ite motion was reserved to the hearing. Upon an exanination of 
the case, horever, upOn its merits, we do not find anything in 
these supposed certificates which we regard ae material, and the 
motion will therefore be denied, 

The original bill as anendet wae made under oath, and 
the anewer of appellant was not verified, The defendant has argued 
the matter upon the theory that the original order fer an injune- 
tion is before usa for review, That ia not the case. No anpeaal was 
taken from that order, and the only matter before us ie the proe- 
priety cf the order denyine the motien toe dissclve at the time that 
motien was passed on. 

Defendant complains that no notice wan given of the 
application for a preliminary injunction aa was required by rule 
ef the Circuit geurt, anit calle attention to the fact that its ape 
pearance was on file at teat tise, but the defendant has waived 
the right to notice, 14f right it was, by making ite motion te dise 
solve, Craig v. Craiyz, 175 411. App., 275; High on Injunctions, 
sec. 1615; Willians v, Chicago Exhibition Co., 183 Ill. 19; Rich 





v. Mylieney, 121 111. App. 503, 

Defendant alse complsins thet the injunction was issued 
witheut tend, but even if we agree that a bond should have been dee 
| manfed by the court in the first instances, that would met Justify 
the 4iesolution of an injunction otherwise pronerly issued, Dee 
fendant could protect ite rights in that resvect by making a 
motion that the proper bon’ be required. Drake et al. v. 

Phillips, 40 Ii1., 385, 


& motion to dissolve a texmorary injunction made orior 


te the filing of an answer is ordinarlly equivalent to a demurrer 
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to the bili, and is se considered. The rilin, of an anawer denying 
the material allegations of the bill waived the right to demur to 
it, un’ cinee the snawer was not sworn to there was nothing to 
auprert the motion to aAlsaclve. 

True, the anende’t bill waived answer under oath, but 
notwithstanding this 4efendant coul’ have verified the anawer and 
should have done ac, if he Aesired te use the anawer in making a 
motion to diesclve, If the answer had been verified it would 
have been necessary for cemplainant, upon the motion to dissolve, 
to have supported the sllegationse of his bill, 

Ye will net assume that defendant anewered a bill whieh 
wae in fact derurrable, The actual eitvation on this record is 
that the ccurt at the time it denied the motion to dissclve the 
injunetion hed before it an asended bill sworn to, the allegations 
ef which defentant had sd4mitted te be sufficient by sanewering. The 
bill was sworn to; the snewer was not, There was thereiere nothing 


ee 


before the court which would suprert a wotion to dissolve, See 





Wiliitars v. Chicane Exhibition Go., supra; Dunne v. County of Réek 
tsiand, 275 Til., 55. 


The order is affirmed. 





AFFIRESD, 


Yornston and KeSurely, J7., seneur. 
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J. B. BURLESON, ae 
Appellee, APPEAL PHOM MUNICIPAL 2OuURT 
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MR. JUSTICH JOHNSTON DELIVERED THE OPINION OF THM COURT. 


Thie is an suppeal by Mikesell Brothers Company, 
the defendant, from a Judgment in the sum of {6685.17 in fovor 
of J. HE. Burleson, the plsinutiff. 

Phe claim of the plaintiff is that the defendant was 
indebted te him for $6887.39 with interest, for miea seid te the 
defendant by the J, HK. Burleson Mica Company, = serporetien; that 
the plaintiff was the actual bons fide ower of the claim agninst 
the Gefendont by agsignaent from the J. 5. #urlegon Mies Company. 

The defense of the dsfendsnt was that the pslaintit?f 
was not an avtual bona fide owner oi the gleim; and further that 
some of the mica, asounting in volu@ te Gx6h6.21, wae defeotive 
and net the kind agreed wyon; that the defendant is entitled te 
Tecoup dansges for the defeutive mica and alse for the ioas of 
profits amounting to $3,560; and that therefore the defendant is 
not indebted to the plaintiff im any sum whatever. 

fhe oaee was tried before the court “i thout a jury. 

During the year 1920 the J. =. Burleson Mica Jompany 
 goldé large quantities of mics to the defendant. No gomploint was 
made by the defendant as to the quakity of any of the miea except 
ag te three shipments which were made wider orders of the defen- 
: dont ef June 11, 1920, referred to os Order Nos. 16510 and 16511. 
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There wag considerable gorrespondaice between the 
J. &. Burleson Company and the defendant. Hany of the letters 
related to the failure of the defendant to make prompt psyments. 

On July &, 1920, the J. E, Burleson Company wrote to the defend- 
ant, saying: “When I was in to see you, you waS to see about 
sending down some money, but so far i have not heard anything about 
this and we need this money. Please look after thie «t once." 

In reply to this letter the defendant wrote, “Your 
letter of July 6th is received sand we have instructed our account- 
ing department to sent you remittances immediately in settlement of 
such shipments as have been revelved from you.” 

July 9, 1920, the J. E, Burleson Company wrete to the 
aefendent ag follows: “How so far you people have foiled to cean- 
ply with my request sbout sending money down sere ond have talked 
very indifferent sbout it; now up to thie tise our shipments to you 
runs eround $4000, snd we are preparing nother shipment on voth 
the iron patterns.” 

Again on July 23, the J. £. Burleson Company wrete tie 
defendant, saying: “liow I don't like to do business with men who 
do not live up to their contract. How todsy we sre shipping you 
200 pounds of selected mica, one of the finest gases of fist iron 
mhea that we have ever shipped out, this is to ent the large size 
3} X6, this pute your sccount between 96000 and 37000 ond to- 
morrow another ease will follow. Now you have failed to snawer 
geveral of owe letters. Hoping that you will net let this seppen 
any more. We have our payrolls to take gore of and if our aus- 
tomers do not help us we sannct hire our labor here or get out 
anything. We ask you te forward us « sheck for at least 55000." 

In a letter dated July 51, 1920, written by the dey 
-fendant to the J. . Burleson Company, the defendant anid; “we wish 
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to assure you that we are doing all in our power to pay your ac- 
counts promptly an¢d wish to work with vou at all times.* 

August 18, 1920, the J, &%, Burleson Company wrote the 
defendant as follows: "We have been advised by our bank that our 
draft made on you for #5000 has been returned and no attention paid 
to it with no excuse as to why it vas not paid. Hew, gentlemen, if 
we run our business we have to meet our payrells, an? we cannot meet 
our payrelis wnlese sur customers pay us, Now we like te ¢a busi- 
ness with you and rope to eontinue to sell yeu mica, but st the 
game time we jo business for what money ve make, Ye have asked 
you time and again for = sheck covering account an? we cet ne ree 
sults, We just received your telegram asking for prices on 25 
pounds of Ko. 3 clear mics, now we are not going to make you any 
further priee cr shipments until there ie some satiofectory settle- 
ment ef your aceount. lew we simply cannot wait much longer on 
you to pay your account, Unless we have check from you in settle} 
ment of your account by the 25th of this month we will be farced to 
Place this account in the hands of R. G. Dun & Co. for enllection 
at that time. When yeu make your settlements we are ready to make 
you further shipments om your verlona erdere as the mics is packed 
and waiting te hear from you with checks, We hepe that you will on 
receipt ef thie letter take the matter up ond not ley it acide 
until the aheek fe mailed to us." 

On Augvet 19, 1920, the defendant wrote to the J. %, 
Burleson Compeny as follows: "Referring te your eeveral previous 
letters regarding your aceowits against ug, and dwelling on our 
business relations in general, please be advised hint f am instruete 
ing our Accounting Department te immediately send yeu scbstantiel 
femittances and these resittaices will be follewed up almost daily 
witil your aceount is settled in full, ‘here hes been a great 
Slump in this territory in the demand for ales, owing to the slow- 


nese of business at the hands ef the Heating element necple, These 
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neople are very slow in making remittances to us for shipments, 
an@ ail this has hod a tendency on our part to hold wp vayment of 
your accounte, as we decided’ some time ago that if theee accounts 
were not settled in sixty days, we would take the mica back snd 
return it te you. The situation is new imvroving ond we feel more 
encoyraged over the outlook, If vou will be a Little vatient with 
nus, we think evervthing will work out eatiefactorily.® 

Auguet 21, 1990, the J, #. Burleson Company wrot? a8 
fellews to the deferdent: “Replying to your Letter of the 19th. 
File XV86. Wher we buy mien we pay for it. And we de not expect 
the parties whom we buy it frem te teke it baek, And when you 
erfer mica fron us and we f111 an orier we are not geing to take 
the mien back, We een't help whether your customer pays for it 
er not; and if you expect this you better not order any mica from 
us, Now if vou take orders in our name, we will «co after the 
exnetemer for pay instead of coming after yeu. But vou are absolut ly 
responsible to us for every pon’ of mica that you order from us and 
we ship tc yeu. And we have nothing at all to ‘do with your collec- 
tions, We would not sell you or anybody elee ani take the exeuss 
that you have offered that yor woul’ teke the mien back and ship 
4t back te us. We hove never seen this intimated in your letters 
hefore and if we ha¢ we vould have told you that we woul? not de 
business thie way. Bow our terms of male te sll, sare 16 days 2% 
eff or net ensh in 30 devs from dete of bi11, snd we expect to 
make settlements this way, end are wWliline te fill your orders on 
thés banis, Now on the acecunt of your neglecting to settle with 
us we have had to berrow money and vey interent on if in order to 
meet our payrolls. You state that we should not draw a 4raft on 
you, in answer to this we would state that you showld nay us 


promptly and save us frem drawing a draft on ven, How on Monday 
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we will go to shinning out on your orders arain, but tre must have 
prompt settlements according to our terme, If you get in s shave 
that you can't pay, you cive us a 30 or 60 daya’ accentance tant 
We ean use in the Banks here so as to take enre of onr business, 
Then we will not have any friction and everything will rum elong 
smoothly." 

4uguat 235, 1920, the defendant wrote the following 
letter to the J. ©. Burleson Oompany: "Will you kindly arrange 
te suspend shipment on our orders 18516 and 18511, onlling for 
1000 pounds of 1 3/4 x 6" and 1000 nounds of 34 x 6", resneetively. 
The party to whom we have sold this Biea ie in financial diffi- 
culty and has asked us to hold up shipments on bis two orders,” 

August 23, 1920, the defendant agein wrote the 7. P, 
Burlesen Company as follows: "Your letter of Aneust LAth is re- 
ceived, regarfiing our refusal to hener your dreft for PROCO. OD, 
I think our Accounting Pepartment has maile4 to you seversl 
vouchers in part settlement of your seecunts against us. I wrote 
you very fully regarding the Mica situation in this territory on 
August 19th, and we want to say to you that if yeu ao not want to 
de bucinese vith us in the regular way without pressing as all the 
time for settleuent, we will diseontinue our business relations 
With your company entirely, We have been endeavoring te favor you 
with orders, even at higher prices than quoted to ws by other vro- 
ducers and we do not iike the attitude exvreased by you in this 
letter at ali, particularly in view of the efforts we heve nut 
forth te assist you in furthering a financial profeet to help vou 
in developing your properties. We would just as soon @iscontinue 
our business relations with your company entirely, if you cannot 
be a little more lenient with us and instead of pressines us 211 


the time, shew a tendency to workwith us, A considerable amount 


ef the Mica covered by your draft for $5,000.00 1s 2ti11 in our 
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warehouse here uncelivared because of a slump in the business of 
our customers, and if you any the werd we shall be glad to retum 
all this Kiea to you for full eredit and send you no more orders. 
When you were here, re ondesvered to explain these matters to you 
amd you seemed to understand them, but your recent eorrespondence 
shows you have adopted entirely different tactics. We do not like 
your threats to nisce accounts sgninst us in the hands of K, G, 
Dun & Company and the writer is ef the opinion that it would be 
Buch better in view of your disnosition to discontinue sending 
erdergs entirely," 

August 24, 19%), the defendant wrote the follewing 
letter to the J, BE, Burleson Company: ‘Your letter of August 
igth is received, and ell I can say to you is that the vriter 
has given inetructions to ovr ur, Hlizer to discontinue sending 
you any further inquiries or orders for mica, in view of the 
opinion you have of this company and the attitude you have recent- 
ly taken vith respect to your accounte against us. We think the 
only course for us to follow is te discontinue our business rela- 
tiens with the J, E, Burleson Mien Company, then there will be 
no friction. I have aise inetrueted Hr, Blizer to return to you 
for credit the mies which we have on hand at our warchouse re- 
ceived from your company whieh we have been holding here pending 
instruetions from our customers to deliver to them. You evidently 
do net wish te werk with us saleng the lines necessary to handle 
this trade te the best advantage, which means we must held the 
mica here until they are ready to use it and pay for it, as we 
de Hot wish te deliver mica to the trade unless we are sure they 
have the money on hand to settle for the material, tmder such 
elrownstanges we do not propose te hold the bag entirely and pay 
yeu in full for mics which has net been delivered to our eus- 


towers, amd as yeu are unwilling toe give us any time to ai spese. 
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ef thie mica, which in view of our previous correspondence we 
understood was sent us on consignment, we have decided the best 
course is to drop all previous arrangements we have had with you. 
Purthersore, the writer will give mo further activities to the 
matter of endeavoring to finance your mica properties," 

August 28, 1920, the J, &. Burleson Company wrete 
the defendant as follows: ‘We are not going to take back any mica 
that we have sold you, for the very reason that we went to a very 
heavy expense te select this mica and trim it out according to 
your orders, It took three hands a solid month to trim and se- 
leet this mica out suitable to cut these matterns, We never sell 
any mica to anybedy and take it back, Then we have your letters 
ureine us to make shipments of this mica richt along, **** There 
Was nothing ever intimated, in any of the conversations with you 
while in Chicago, nor in any of the corresnondence, concerning 
selling you mica on Commission, we never sol14 any miea this way 
and would net do so, and never intimated that we would, We have 
your orders for all the mica shipped to youn. Ye have always done 
business in a straight forward and wo right way and have never 
had any trouble with any body before anything like this, It seems 
from your letters that you had an idea that we were able to sell 
you mica and wait indefinitely for the pay. ** This matter has 
all grown out of your neglect te carry out what you wrote us in 
the twe letters first abeve referred to, ** We are enclosing 
you herewith a statement of your account up to date,and a part 
of this is now past due, and if you want to continue doing busie 
ness with us, we vill accept your Trade acceptances for this ac- 
cout for 60 days, with a check for the interest on seme at the 
Fate of 6% per annum, Now if ve can do business with you along 


this line as eutliued in this letter ana previous letters, it 
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will be perfectly eatirfactory to continue bucinese with you. Now 
where =n eeccount rume 70 cars end is not paid et the ere of this 
time that you meke ue a Trade Aceentence for the account for 60 
days from that date, this will he satiefactcry te us eo long as 

we can use these at our banks here, Then on the other hand if you 
de not wish to Jo this, it will be eatiefactory te disesntinne 
business with you, And if you 4o not want to 4o any further 
business on the basis as ontlined to you, we will ask yow te send 
us a eheck for your aceount in full. But we want you to distinctly 
understsnd that re sre net aoine te take beek any mica that ve 
have prepared for you and shined to you." 

Cetober 26, 1970, the 7, E, Burleson Company wrota to 
the defendant as follevs: "We wrote you soma time ago and ask 
you to have sant down te us at least 32900 en aecount, snd you 
answered that you would have it sent down, and up to this writing 
we have received no cheek from you at all. Eow we vrrite to urge 
you to send us at least 33000 dowa on your asecount, so we will 
Feeeive the same befere the first of the month if possible. As 
you know we e¢ansot meet our neyrolls unless sut customers heln us, 
by paying up their acsournts when we are ir need of seme, Wor une 
less you sené this we will be in a very owkrard position, and may 
4o us coneidersble derare if we do net reeeive thie remittance 
by the first of the month, An4 we ask yeu te vlease see thet this 
money ic sent at once," 

Eoverber 15, 1920, the J, EB, Burleson Company wrote 
to the defendant es follews: "Up to the present you are owing us 
$6,711.60. How we have a note that is ane on the loth of this 
month for $5760, and we heave ask them te rela mp to cive us 16 
days te raise thie money, and we are expectine a cheek from you 


Tor a pert cf it, and they have notified us that they would sue 
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us on the 20th if we did not have it paid by that time. Now you 
must help us out with a cheek for at least $3000 or we aro foing 
to suffer, **" 

November 23, 1920, the defendant wrete to the J, B, 
Burleson Company as follows: "Your several recent lattere ree 
garding vayment of your acecunts have been (uly received and 
earefully noted. The writer has instructs! our Treasurer to ime 
mediately take steps te pay up your accounts, and I wndarstand 
that during the last several days a few remittancea hove been 
made to you. Our colleectiena have been very slow tndecd, omd some 
of our best customers are kakine from sixty to ninety days te sete 
tle their accounts, We appreciate the lenieney you heave show ue, 
and will endeavor te reciprecate in the ‘vture by seking peynent 
of our aceouwnts more promptly; but yeu will realize that if eur 
customers delay their settlements vith us it is embarrosing, and 
we hope you wili continue to let ws kave as much time as voraible 
to eettle your nccounte until our trade becomes more prompt in 
haking remittanees to us. We want to co all the business we can 
with you, and we appreciate the attention you have given all our 
orders,” 

December 11, 1920, the defandarit wrete ta the 7. 3, 
Burleson Company as follews: “Referring to cur orders Nos, 
C-1 8610 and Ce18511 for Seeend Quality Clacsr Mies, large enough 
to out 1 3/4" x 6" and 34" x 6", We still have 80% of this mica 
on hand. Your first shipment of this mica was accepted by our 
customer, but subsequent shipments have been refused by wim bee 
cause they are stained, and as the order specified Yo, 2% elear 
ica this customer would not accept the material, However, we 
were able te dispose ef 211 the mies exeent the firet shipment 
from you at less money than we quoted our customer, We still have 


Left about 400 nowds of the full flat ivon pattern and 360 pounds 
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of the half flat iron pattern, which we have offered to progpeo- 
tive customers at the same price na you quoted to us, namely, 
35.25 on the half flat iron pattern and 34.25 on the full flat 
iron pattern. The writer thought he sould depend upon the Burle- 
gon Mies Company to ship us material exactly as specified, ond 
therefore 414 not cheok up your shipments until the second lot was 
refused by our guatomer. Ye ars inetructing our Shipping Depart- 
ment to return to you for full oredit all the mica we heave on hand 
and which we eannot dispose of at the prices involeed to us. his 
is the reason you have not had setilement of our account. If you 


had sdvised us vefore that you could sscept a reduetion of about 


91.00 per pound in the price of this mica we might have bea able 


te dispose of the material at this cest srice." 

On December 17, 1920, the defendant wrote to the J. EH. 
Burleson COompuny as follows: “In reply to your favor of the 14th 
instant, wherein you atate that Mica on our omiersa 0-18510 ond 
G-16511 was the same quality as walled for on our order and ex~ 
actly what you agreed to furnish us, please be so «ood as to look 
at our order and you will note it oslia for sevondi cuslity, clear 
Mies. As you have furnished us stuined iiica in thia instance, we 
@o not see how you can claim that this is the sane grade of Mies 
as the order oslla fom If you doubt our word in this instanee, 
we ahell be glad to give you the name of our customer who is to be 
the ultimate judge of thie and you will then verify our st«tement 


that all ne took of your Mier was the first shipment, as he olaims 
‘that the first shipment was up te your specifications but the fol- 
‘Lewing shipment was stained Mica and had uething clear ebout it, 

 *Regretting that this has happened and acsuring you that if we had 


‘been able to dispose of this Miea elsewhere at cost price, we 


would have done so, we are," 


The firat notice that wou given to the J. i. Burleson 
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Miea Cempany indiosting that the defendant would reesind the 
orders Nos, C#10510 and C-16511, was sontuined in the Letter of 
December 11, 1920, set out above, from the defendant te the J, H,. 
Burleson Company. The Mies referred to im this letter had been 
shipped to the defendant on July 3, 1920 and August 25, 1920. It 
will be noted therefore, that nearly six months intervened between 
duly 3, 1920, and December 11, 1920, the date of the Letter. 
Furthermore the complaint was made by the defendunt only after the J. 
E. Burleson Company had made repented demands on the defendant far 
the payment of its aggount with the J. i. Burleson Company. 
The first contentions of counsel dor the defendant 

are that the smended affidevit of the plaintiff in regard to the 

._ sesignment of the claim does uct comply with section 16 of the 
Pragtice uot; ond furthermore that the assignment was not proved 
by the corpornte resords ef the J. 1b. Burleson Company. Section 
18 of the Practice sot, chapter 110, prevides sa follews;: “The 
assignee and equitable and bona fide owner of any chose in action 
not negotiable, herstofore or hereafter sesigned, may sue thereon 
im hig own name, and he shall in his pleading om oth or by his 
affidavit, where pleading ig not required, allege that he is the 
actual bona fide owner thereof, and set forth how and when he 
acquired title.” 


The amended affidavit of the plaintiff in respect of 
i the assignment is se follews: That the plaintiff “is the «etual 
‘ and bone fide owner of the gleims set forth in the ssore statement 
; of slsim, having acquired title te the same by sesignment upon 
valuable senaiderstion duly made by asia J. E, Burleson lies 
Company, a North Carolina eorporation, on December 18, 1920." 


Gounssl for the defendant contends that the affidavit 
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of the plaintiff “should have set forth "how' he received” the 
assignment. Goursel fer the defendant cites authorities which 
hold that section 18 must be strictly complied with. 

We do not think that the objection of counsel tor the 
defendant that the affidavit fails te show “*hew" the plaintiff 
acquired title te the claim, is well taken, We are of the 
epinion that the allegations in the affidavit that the plaintirfs 
aequired title by an assignment from the J, &, Burleson Company, 

a corporation, for a valuable conaideration, sufficiently comply 
with the provision ef section 18 requiring an asreignee to state 
"how" he acaunired title, 

We are alse ef the epinion that the assignment of the 
Gliaim to the plaintiff was properly prove. Counsel for the de- 
ferdant maintains that proce! was not properly made as required 
by sections 15 and 16 of the Hvidence act, chapter 1, These 
sections are es follews: Section 16: “The papera, entries and 
records of any corperation or inecrperated association may be 
proved by a copy thereef, certified under the hand of the 
secretary, clerk, esshier, or other keeper of the same, If the 
corporation er incorporated association has a seal, the same 
shell be affixed to euch eertificate,” 

Seetion 16: "The certificate of such clerk of a 
court, efty, village, town, county, or seeretary, clerk, cashier, 
or other keeper of such papers, entries, records ar ordinances, 
shail contain a statement that such person is the keeper of the 
same, and if there is no seal, shall go state," 

In the ease at bar the evidence showed the existence 
of the corporation, the J. B. Burleson Company, by the articles of 
incorporation, but the evidence does not shew by the corporate 
retords the assignuent of the eleim to J, %,. Burleson. The 


evidences by oral testimony showed that at a meeting attended by 
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all of the directors and stockholders of the cornoration, a vote 
was taken and the assignment to J, ©, Burleson was agreed upon; 
that minutes of the meeting were taken but thai the minutes had 
never been transcribed into the minute book of the corporation; 
that the minutes were lost snd after search made for them eonla 
not be found; that no entries had been made in the cornorate books 
ol the corporation since 1917. 

In regard to proof by perol evidence of cornorate 
acts, Fletcher on Corporations, vol. 4, section 2796, pp. 4052, 
4055, 4054, states as follews: “A statute requiring the direce 
tors of a corporation te keep full entries of their transeetions, 
tut not previding that parel evidence shall be insduissible to 
prove their acts when ne record is kept, does net render such 
evidence inadmissible, Parol evidence is frequently iniroduced 
to show matters not of record. The mere fact that the corperate 
Minutes were made up informally ‘ees net destroy their force 
where they are admittedly correct, ner does a failure te make a 
record of proceedings at the time invalidate them. AS & general 
rule a vote or ether action on the part of the directors necd not 
be by a formal resolution entered on the minutes or records of the 
corporation, wnlese it is expressly required, and when it is not a 
matter of record, it may be proved by parol evidence, And of 
course, they may be vroved hy parol where it is shown that the 
®ecord has been lost, wid aleo where the books have been destroyed, 
what was done at the meeting may be shown by other evidence.* 

Gounsel fer the defendant contends that the court 
erred in refusing te sallow the defendant to make the Tollewing 
proof offered by the defendant: "That Likesell Brothers, defend- 
ant, notified J, 2. Burleson, who is the orecident of the J, B. 
Burleson Mica Ce., at the time he was here in Chicago, that the 


Materiel was to be No. 2 clear mica, snd that it was to be used for 
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insulation in the flat iron trade; that the Mikesell Brothers Co, 
aid inform the olaintiff that they had an order for this «ind of 
mica to be used in flat irons for this particular customer and that 
the defendant (1id furnish the customary requisition in shape as to 
what it required to he used by this particular enstomer; that the 
defendant esmnany after the order was sipned received a shipment ef 
this material and the shipment was forrarded to the Seeurity lec} 
trie fr. Co., being the customer that was indicated to the nlain-e 
tiff, and that the Security Tleetric sfe, Co, racsived the material 
and used it in the manufactare of Tlat irons; that ssid material 
was used for the purpore of insulation; that after the usage by 
this customer of this material that by actual test it was found 

it contained mineral esnets er decosites which made it unfit fer 
insulation; that it ruined a large part of the material of the 
customer, and the custemer returned the unused vart of the material 
te Mikesell Brothers Co. with the comsmlaint that the material was 
not ef the kind that ceuld be utilized for insulation of eleetrie 
flat irene; that the mica where the insulation took place burned 
threngh snd made the iren useless, and at the time defendant made 
the eontract with the plaintiff the plaintiff was told that we 
were buying this material fer resale anc it was the business of 
Rikesell Brothers Co, to resell this material te thie vartieular 
enetomer and thereby make a vrefit of seventy-five cants a nound on 
two 1,006 pound shipments, and that the material was raturned and 
the balance of the material that was on hand at the warehouse of 
bikeesell Brothers Co, was examined by this witness and all the 
material was practicalivy the asme kind, and thereusen a notification 
Was given te the plaintiff company by letter of the defective mae 
terial and that the same could not be utilized for the purvose fer 
which it was intended and efterwards “ikesell Brothers Co, attempted 


te sell the material to other customers, but could find no one te 
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wuseit and the material was then returned on December 2th to the 
Plaintiff company, and that the cuctomer for whom this mica was 
prepared refused to accept any further shipments of this particular 
mice from Nikesell Prothers Co,; that Kikesell Brothers Co. suge 
tained damages by reason of seid ref'yssl in the som of $45,939,01, 
which Vikesell Rrethers Co. asker to be recovuved arecinat the claim 
of the plaintiff in this wreeeedine,* 

The above offer of vroef wae made in the following 
cirevmstences, Fred Bliger, srsictont sales manacer for the dee 
fendant, wes teetifying ss 2 witness on behalf of the defendant. 
Immediately preceeding the offer of the 4Jefendant Bliner hed heen 
exanined as Tollees; 

"Q. How, Hr, Bliser, st the time you signed these orders, 
Ge16510 ané C-185121, hed you seid any part of thie mica te anybody? 

A. I had acl4 it all. 

he To whom? 

A. To the Security Eleetric Manufacturing Company. order 
G=18510 was sold for $4.00 per peund and C-18511 at 28.00 per pound. 

Q. At what profit? 

Mr. Ogden: I oebfect, Af the court vlease, and move te 
strike out the witness! anawer, 

The Court: I will canter the obfeetion, * 

At this point of the examinetion of Bliger the defende 
ant made the offer of preaef in question. We think that the offer 
Was premature; and furthermers, that it was largely a statement of 
conclusions and not preeise faets. 

In the case of Chicago City Ry. Company v. Carroll, 
906 111, 318, in disevesing the procedure in rerard to an offer of 
proof, the court said (pp, 329): “If annellant desired to make the 
Gontention it now makes, it should heve at leset put 2 witress upon 


the stend and preceeded far enough that the question relative te 
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the point it is now said it was desired te offer evidence uron 
was reached, and then put the question and allow the court to 
rule upon it, and tham offer what was exnected to be proved by 
the witness, if he was not allowed to answer the question asked." 

In the case of Peeple v. Hliiot, 272 Ill. 592, the 
court said (p. 597): “When the counsel ter the defendants made an 
offer of proof the judge suggested to “im that the proper way was 
to ask euestions and let the court rvle on them. The court was 
right.* 

The rule in regard te an offer of preof requires that 
the fects andi not conclusions must be specifically stated, Lucas 
et sl. v. Beebe, 88 Ill. 427, 430; Martin v. Herta, 224 111., 34, 
88, 8; Ceurt of Foner v. Binger, 1425 111, Apo. 466, 416, 417; 
Weld v. First Bational Banz of Englewood, 166 Ili. App., 8, 11, 12. 

We do not think that the trial ceurt erred in deny- 





ing the offer of proof, 

The defendant has assigned error on the action of the 
court in refusing another offer of yrool by the defendant. The 
effer was as fellows: “Hew i wish te preve by the witness Hr. 
Osterman that on er about the month of June, 1920, that he gave 
an order to Mikesell Brothers Company, the defendant, for the 
purehaee of mica for flatirom purposes, and that subsequent te 
the deste of the giving of the order that Mr, Hlizer then had a 
conversation 2n4 made a contract with the plaintiff in this case, 
and that the purchase was for mica at $5.06 a pound and $4.00 a 
pound for the other order, and that in pursuance of that Kikesell 
Brothers shinped thie te the eustemer and he used a portion of it, 
and they used a pertion of it; he made a test of it and found the 
mica hod mineral stains and therefore shorted on the inside of 


the iron, and by reascn of the mineral staine on said mica that he 
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wag obliged to cancel,the order that he had given Mikesell Brothers 
Co.” 

This offer involves questione aimilar to the offer whivh we 
have previously discussed, Furthermore the evidence does not shew 
that the defendant had any contrict with the J. -, Burleson Com- 
pany in regard to mica which the defendant might sell te Osterman. 

We do not think that the trial sourt erred in denying the 
offer of proof. 

Counsel for the defendant gontends that the aourt erred 
in allowing witnezzesa on behulf of the plaintiff? to testify in 
regard to a sample of miea which was introduced in evidence. We 
do not deem it necessary to enter into a detailed diseussion of 
counsel's contentions in this respect, so the rauie ie well settled 
that where the trial is before the court without « jury the sduia- 
sion of impreper evidence is net ground for reversal, where there 
is proper evidence to justify the judgment. kreiling v. Northrup, 
215 111., 195, 198; The Nerchents’ Despatch Transportation Company 
¥. Joesting, 69 Ili. 152,155. 

On the question whether the mica was according to 
specifications the evidence is conflicting. On behalf of the 
plaintiff? four witnesses testified. The subsatanse of their teati-~ 
mony was that in the trade there was no such phrase ae “Ko. & clear 
mica;" that Ne, 2 Mica meant mia with spots or stains; that when 
the orders for the mica were written, J. J. Burleson told sliszer 
that there was no such thing ss No. & clear mica; that Ho. 2 had 
spots or stains; and that Eliser wrote on the orders the words, 
"Black or Bo. 2," 

Om behalf ef the defendant one witness, Aliser, testi- 
fied. The substance of his teetimeny wie that he told J. E. 
Burleson, the president of the J. &. Burleson Company, that hia, 


Eliser's, eustomer required “second clear quality flatiron misa;" 
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that Burleson said he would give hin, Bliser, "the right kind of 
mica to take care of" his, Blizer’s, customer; that the mica 

Rad metsliie staing and that his customer returned it to him, 
Elizer; that he, Zlizer, does not knew who wrote the words 

*Biack or Ho. 2" on the erders for the aica; that when the orders 
were delivered to Burleson the words were not on the orters. 

In this state ef the evidenes the fintines of the eourt 
should not be disturbed. tn the cane of The Lllinois Central iy. 
Company v. Giilis, 68 Tll., 317, the court said (p, 319): "If any 
Yule ef this court can be so well established ans to be neither 
questioned ner require the citation of autioritics to eapport it, 

4¢.is that a verdiet will not be sat saide whenever there ig a 
sontrariety oF evidence, and the fucte and ecireunetanees by Tair 
and reasonable intendment, will autherize the werdict, notwith- 
standing it way appear te be againmet the strength snd reight of. the 
tentinmony.” To the same effect are the fellowing cases: Bradley 
v. Balmer, 193 111., 25, 69; Carney v. Sheedy, 295 [11., 78, 8%. 
The finding of & court is entitled to the aaxe weleht and considera- 
tiem as the verdict ef a jury. Fisk v. Hepeing, 169 111., 195, 108, 

Cowmmnel for the defendant: further eentencde that the 
court erred in refusing certain propesitions of iaw requested vy the 
defendant, 

As we are ef the opinion that the fudewent of the trial 
eourt was in aceordance with the law and the evidence, it is im 
Material whether the court ruled correctly on the propositions 6f 
dew. Gommereial State Bank of Forreston v. Folkerts, 200 Ili. ADP.» 


$85, 391, 302; Fuchs & Lang. Uig, Gompany v. 
pany, 146 f11. App., $56, 371; Stone v. Muivaine, 119 Til, Apy.443, 456 





The judgment ef the trial court is affirmed, 
, AFF IRWED, 


Matchett, P. J., ond Mesurely, J., coneur. 
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OTTO A. SOMBER, 


Defendant in Error, ERROR TO 


CIRCUIT COURT, 


Ve 
CQOK COUNTY. 


PALIA. 617 


BR. JUSTICE JOHNSTON DELIVERED THE OPINION OF THE COURT. 


Ae Je ZECH and JOHN HK. OMAN, 
Flaintiffs in Srror. 


eel Cine Mee Sm Pane” Nee Mamet” Mast Sa 


This is an action of trespass brought by Otto A. Sommer, 
the plaintiff, against ©. J. Zech snd John H. Oman, the defendants, 
to recover dumoges for injuries which it is slleged the defendants 
inflicted on the plaintiff by essaulting and becting the plaintiff. 

The case was tried befere the court and a jury. The 
jury returned a verdict in favor of the pleintiff in the sum of 
g1500, and the court entered judgment on the verdict. From the 
judgment the defendants have prosemted this writ of error. 

The defendant, Zech, has filed « brief, tut the defendant, 
Oman, has note 

The alleged xnesault and battery occurred in a soft drink 
perlor, where the oleintiff «nd the defendants were dtinking, Thd 
pleintiff wes severely injured. He was in a hospital for about 
. $ix weeks. His arm wus broken and ever his right eye there was a 
laceration which had to be sewed up. He han not recovered the full 
use of his arm. it lacks chout twenty-five per cent of being 
normal. The bill for medical services amounted te £200, 

The greunds on which the defendants ask for a reversal 
of the judgment are principslly, (1) thet the sudgment is 
manifestly ageinst the weight of the evidenee; (2) that the court 
erred in denying the defendants’ motion for a continuance; (3) 
that an instruction given et the request ef the Plaintiff is 
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The evidence in regard to the slleged assault and 
battery is conflicting. According to the testimony of the 
plaintiff, who wae the only witness on his behelf, Oman hit him 
with his fist and mocked him down, snd while he was down Oman 
and Zeeh kicked him. The Plaintiff testified in substance that 
he had imown Zech for two years, but had never seen Oman before; 
that he did not have any convers«tion with either Oman or Zech; 
thet they and others “had quite an argument together;" that Oman 
started to ficht with Zech and hit him with his fist; that Zech 
did net fall and did not strike back; thet he, the plaintiff, 
attempted to go out the back way through a rear room separate 
from the front barroom; that he got us far as the inner door when 
Oman rushed Zech pest him yelling at Zech, “If you haven't cot 
enough now I will give you some more;" that when he, the plaintiff, 
got inte the rear room Oman hit him with his fist and knocked him 
gown, end Oman and Zech kicked him; that Omen kicked him in the 
are amd back of the head; that he, the plaintiff, cot up end exid, 
*“yhy do you fellows want to fump on mie;" thet he then went out, 
saw a doctor, and went to a hospital. 

According to the abstract the plaintiff teutified that 
Roy Oman struck Zech, Py oo past him, the plaintiff, tut the 
transcript of the plaintiff's testimony in the record shows that 
the plaintiff testified that it was John Oman. 

Auguet Greenwald, = witnees on behalf of the defendants, 
testified that the fight between Zech and Oman tosk place in the 
front room; that Omen knocked Zech down, end that tech lay on the 
fleor five or ten mimtes; that he did not see anybody strike the 
Plaintiff and did not see Zech kick him; thet he, the witness, 
"did not see these people at sny time in the back room." 

Zech testified that he, the defendant, John H. Oman, 
Rey Oman, son of John H. Gman, and some friends were standing 


San tiuseorea hogelia ald of bteget mk sonmebive eit 
oat to yromitact alt of nxhbrensA aaa at eet tad 
mit Ste mem ,ifaded ald mo weomt te wie but vate “other Thbdmtode 
mand mwok caw of eLirie bao woh mbsf bate onl bxe guid abel oft bw 
Sad? sonetudoa nk bektiteend Yii¢mlate st’? ottkef beso bt Ase bas 
jototed Ham) nue Teved bast Sad 220M e Ged ret oo nev ore bast vont 
jieek te mat teddke Mt by wokioarevitos yrs ovait ‘ton bie on duslt 
amd feds “;cadteyot deeegia ne wthvp bad” eratite beta poe dealt 
does Sait ,tekt ek dt iw aks he one oss atiw dakt of botiete 
etiktekata ont at tacit itoad anlarse $ on barb brs ita’ fom bah 
Staregen moot tet a Mauordt ew ioad adt 380 Oy ot dodquar te 
serie. teh torah ant a0 tat aa tog ol Pan jmoorsad aot ot busta ul 
toa *'aeved woy tT" efoas ta aki Loy, aakel taaq Mook Doiowte nano 
oltitninig emt gsr mow fast "sone emon ak svip thw x weet ayueno 
mie. boxe onal bes fait aha mo kw mite tis sea moor THOT eit otek yea 
ond mk mir hove sl mod tocls cmt bento af oo bas foo ‘bone a a 
ables dam qu ton qtitinial edt ,en tat pheert ots to pad bas na 
gtue tnaw aeorty ont fad? “yom we qmyt of Setar aw ol Le BOY ob ede 
» Lat tqwadt ® of tnow bua ytodooh a wae 
badd bettasace. Teiniste odt snared. ast. of ankhrop0d ued 
ost tid gTiitnlale oct guid tag doeS bas soos aowita nam? yon 
tad! aweats bronet oft m2 veromts aod oN Mttatelq ot te a (i198 te 
atten nadot new $2 dant portatond. ‘2tBh me : 
setmnhnetad eat Lo Rhee oH ei ll a ebLawnosto daugph , ae 
ed? mi osatg A007 mam bam dood vented Srlgd2 oct Fast bartutes a 
eas me yas slo ok Sait baa ew od Hoe, Deato onal nam tote poet ft " 
edd omintw qhodena eeu Jom 8b ost asd je at dia xed $90 30, mes roedt 
ataons iw edd? yer fort yakd dott dees eo0 tom bkb hws ese ecko bey 
“smoot soad anit meh omkd rome ti akqeng woods soe tom babe 
sam) it aloe qtandsetod ant gad Snct hedreaod sess et 
getbaads: ayeny abuekx? eeoe hrm namo Ht valet 10 non sad yo 
















ode 


at the bor shaking dice; that he, Zech, end Roy Oman get into an 
argument end that Roy Oman hit him and knocked him dewn, and 

that he was unconscious; thet he did not come to his senser until 
the next morning; thst he never hit or kicked the plaintiff; that 
he did not see the defendant, John Oman, strike the plaintiff; 
thet he does not know whether he struck him or net, 

Roy Oman teetified on behelf of the defendants thot he 
knew the plaintiff by sicht; that he and Zech hed o fight end 
that he knocked Zech down; thet while Zech was down he put his 
foot agsinet Sech'r side and eaid, “Got enough,” tnd thet Zech 
seid "Got enouch;* that after he struck Zeeh he hit the plaintiff 
tut did not kmock him down; that the plaintiff stagsered back; 
that there wee s partition with two swinging coors between the 
Baloon and the back room; that there was "a2 bench there," snd 
thet the plaintiff "went up agsinst thet;* thot he, the witness, 
did not see his father strike or kick the pisintiff; thet when 
he, the witness, struck the p.aintiff they were in the front 
Saloon, not in the back rooms 

Edward way, ee propricter of the soft drink parler, 
testified that he saw Roy Oman strike Zech and knock him dew; 
thet this ceccurred in the front reom; that Zech remeined on the 
floer until someone picked him up end esrricd him back in the 
rear; thet he did not see John Oman or Zech strike or kick the 
plaintiff; that the ficht sterted in the barreom, but there was 
en altercation in the back room; that without doubt there was 
some quarrelling back there; thst after Zech wos struck in the 
front room, he walked te the rear portion; thet he has no ree 
Collection whether John Oman or Roy Omen went into the reser room; 
thet possibly Zech was in the rear room. 

It will be observed that there are discrepancies on 
Baterial issues in the testimony of the witnesses on behalf of 
‘the defendants. Zech gays he was unconscious ef ter Roy Oman 
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struck him and knocked him down. May states thot after Zech had 
been struck in the front room, Zech walked to the resr room. Roy 
Oman anye thet efter he knocked Zech down, he asked Zech if he 
hed hed enough, ond that Zech replied “Got enough." Pay testified 
thet pessibly Zech wes in the back room, anc thet without doubt 
there was some quarelling back there. 

In ovr opinien the verdict of the fury is not manifertily 
ageinet the weight of the «vidence. It was the speciel provinee 
of the jury to detormine the credibility of the witnesses and 
the probability or improbcbility of their textimony; and a court 
ef review will not interfere with the verdict unless it is manie 
feotly against the weicht of the evidence. Hele “levator Co. v. 
Bele, 201 121. 131, 146. 

In regard to the defendants’ motion fer a contimance, 
the record shows that the case was set for trinl an October 33, 
1924, and wae No. 7 on the trial gali; thet the cose was contimed 
until Octaber 29, 1924, and on thet day wes No. 3 on the trial 
Cali; that on October BW, 1924, it was No. 2 on the trial ¢»12; 
thet on each of these dates the plaintiff answered resdy for 
trial; that it remained Ne. 2 on the trial call until November 6, 
1924; thet on thet date it wae econtimed to November 12, 1924, after 
mich resietance by the stiorney for the plaintiff, and beth parties 
were instructed te be ready fer trial on that date. On Novemher 12, 
1924, the defendants made a motion fer a continunnee . im support 
of the motion the trial attorney for the defendents made an affie 
devit ac follows: “That on Hovember 12, at 10:8 se. m. he called 
the home af John H. Cman on the telephone and « sember of his fomily 
Ohewered and said thet Mr. Caen was in bed suffering from injuries; 
On urgent resuest Mr. Oman come to the phone; that sfftant knows 
his voice and knows that it wan defendant, John H. Oman; that he 
seid that he waa injured in an automebile secident en Sunday, 


Hevembor 9, 1924; that Dr. E. #. Fox is his physician end has been 
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attending him, and thet his physician said he should not leave 
the house for one or two weeks and thet the ssid Oman told 
effient thet hie injurdes are such that he eanmot leave the house." 

In further support of the motion, the defendont, Zech, 
made the following affidavit: “That J. H, Oman is « necessary 
witness for effiant to have; that plaintiff claims he was assaulted 
by defendents whereas said John H. Oman denies that the defendants 
asseuited him end will testify thot defendonts did net assoult 
plaintiff; whereas it may be that the other coedefondant seeeulted 
plaintiff but hs did se in selfedefense; that effient hed well 
expected to have aaid John f. Oman prevent as e« witness end because 
he was « defendant he concluded it wos not necessery to subpoone 
whim and wee surprised to find thot he hae been injured ondceannot 
attend the trial of this care.* 

The following certificate of Dr. H. “. Fox was submitted 
to the court in supvart of the motien: “Wr. John 4. Oman is at 
Precent under my care. He ie suffering from contusion and lacere 
ations of the face end loft shoulder.* 

Ye are of the opinion thet the court did not err in denye 
img the dcfendantsa' motion fer « continuance. We think the 
doctor's certificate was insufficient. The sertificsts dees net 
State thet Omen's condition wes meh thet he could not attend the 
trial, Furthermore the court wao net bound to grent « continuance 
@m the certificate of a physician. s@hnell vy. Nothbath, 71 Ili. 
83, 84; Wasrich v. Winter, 32 134. app. 36, 38. 

The affidavit of the otterney for the defendents war not 
MUfficient. It merely steted Oman's conclusions es to his injuries, 
without setting forth the facts on which Oman desea hin cone 
Gluciohs. Aiclmire vy. Heeves, 182 Ill. Aone 77. 

. Zech's affidavit ie defective in that it does net state 


that what Zech expects to prove by oman is true, or that he 


Welicves it ia true. Wilhelm vy. The Feo Le» 72 Tile 468, 4713 
_ ; 5 
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Lichliter v. Russell, 89 Ill. App. 62, 64. 





The pertinent part of the instruction complained of by 
counsel for the defendant Zech, 42 en follows: “If vou believe 
from the evidence thet the defendants, or cither of them agcnulted, 
or best the plaintiff and the olaintiff miootnined domages, you 
should find a verdict in fevor of the plaintiff.” 

The contention of counsel fer the defendent “ech ise that 
the fury were misled by the instruetion inte finding “Zech jnintly 
iiable with Oman; that “there is no other byvothests upen whieh 
such a verdict could have been returned exesnt they were told as 
in thet instruction thst this plaintiff in error wo2 jointiy liable." 

The inotruetion add not tell the dury te find the 
defendants guilty. ‘he fury were told to find in favor of the 
plaintiff. We do net think thet the fury reseonably could have 
interpreted the instruction ae directing them ts find both 
defendants guilty if the evidence showed that enly one was guilty 

Yor the reasons indiceted the tudgment of the trial 
court ic offirmed. 


APYIRMED . 


Katehnett, ©. J., and Zelurely, J., concur. 
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CHARLES TIRRALL and ROBERT ERICKSON, 

Poing Businese under the Fane and 

Style of GARDEN SeRVICR BUREAU, ) 
Appeliant, APPEAL PROM MURICIPAL 

ves. COURT OF CHICAGO, 


ADUIRAL HOTEL COMPANY, a Corporation, 
Aggollea, 


BR, JUSTICE JONRETON CELIVERED TRE OPLEIOR oF THE COURT, 


This is an sxetion in the Runicipal court of Chicage, 
breught by Charles Tirrell and Aebert Krickeon, doing business 
wmder the name ef Garden Service Bureau, the plaintirs, against 
the Admiral Fotel Carmpany, a corseration, the defenitant, to ree 
cover a balance of $992.51, allege? te be due te the plaintiffs 
for lan4seape vork fone by the plaintiffa vor the defendant. 

It is the santention ef the defendant that the 
Plsintiffe have been paid in full. 

The ease was tried before the court without a Jury. 
The court found in fever of the defendant and entered Jucgement on 
the fin¢ing. Frew the judgment the plaintiffs have proseouted 
thie appeal, 

The plaintiffs, whe were landscape erehiteets, en- 
tered into 4 contract with the defendant, who was represented by 
Jenn Byden, ite arehitect, to 4o certain Landacape work fer the 
defendant. The contract vontaine’ the fellewing provision: 

"It is undereteod that the general contractor wihl 4e 
all reugh grading to the proper depth blew the finished grade 
to sllow for apecified Aepth ef black sell, The sbeve estimate 
includes all laber and materials to Be a first-clase job in 
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The werk of the plaintiffs was den¢ wider the diree- 
tien of Erickson, While work was being done on the lawn erea east 
of the hotel, Byden stepped the work anit teld Eriekson thet the werk 
Yas not being done right; that the grades were te be gia inches 
Lewer in the eenter and higher at the ants, so that the area cewld 
be fleoted for skating in the winter, Urickson testified that he 
wae “pretty sare” that he mentioned? te Nyden that this werk would 
be ehacged for as extras, But Sricksen did mot testify that Ayden 
agreed that this vork shewl4 be charged for am extrag, or that 
By4on sais anything whatever in that reapeet. And the evidence 
does not shevr that Byden guide any seach sgreement, either «ith 
Brickeen er Tirrell., On the contramy Erickson testified that bye 
gen eaid that this werk wae part of the contract. Erioteen ¢id4 the 
work im question in accordance with the directions of Nyden. ‘the 
evidenee shows that the cost of this werk wags $592.51, the ameunt 
in eontreveray, Bothing further wae said by any of the parties in 
Fegard to this werk umtil the slaintiffe sant to the defendant a 
Statement of the smewnt alleges te be ¢ux te the plaintiffe for the 
tetel work ‘done, after a payment that the defentant bead made en ace 
count had been dedveted, The giatement imeluted items of coat for 
the work in controversy amowiing to $59°,51, Erickson went to aee 
Ny4eon to awk for payment, Bricksen tentified that Hyten orosne? of f 
the items composing the 9897.51, ant aait that he reul4d net pay them 
ae that vork same within the contract. Uricksen further testified: 
"I lat Kim cross it owt «= I figured that it wae an extra and 
Wouldn't go im with the waiver of lien,* After oressing out the 
iteme in question Nyden gave Zrickson a cheek for $3497.78. Brick- 
som delivered the cheek to Tirrell whe cushed it at Gresnebaum Sone 
Bank and Truet Coupany on September 11, 1923, at the time the cheek 
Wae cashed Tirrell signed « waiver ef lien and alse the fellewing 


document: 
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*Heeelved of Greenobaum Sone Inveatment Conupany, the amount 
of the within order, and in coneiderstion of said payment, the 
undersigned, whe is the contraeter for all Landseape Work, ma« 
terial sm’ Ilsber en the billing mentioned in said order, hereby 
atates that the sactual smount ef the contract for aaid material 
and labor is $9197.74, without rebate to anyone, ont the under- 
signed agrees promptly to somplete sald sentract according te 
plans and speelfications subaltted to Greenocbaum Sons Investment 
Company, and waiveea al] right ef lien on aaid building and premie 
seo for all material and labor furnished on and’ prior te this 
date, ond agrees that ae soon ag the further eum ef § hene is 
tendered, to release and ~aive all right ef lien which masy here- 
efter accrue against said building and presieses and to furnish 
waivers in full fer ali labor and material Furnished during the 
construction of said building under said contract. ”* 


On September 12, 1923, the plaintifls wrote the dee 
fendant the follewing Latter: 

"A careful ingseeation of the nursery steck which we planted 

on your wreperty has been made, sf we find that there are 3S 
shrubs, 2? Tysea and 1 Vine doad or wiestiefsctorg to ms. A 
Fepleee erder hae been made and im accordanee with our guarantee, 
theges plants will be put im during the coming slanting season. 
If you wish te anke an additions] erder for Trees, Shrubs, 
Vines or FParennials, or haye any other Landscaps work done, we 
ahsll be slsd te eni2 at ones and make on estimate, Fe wish to 
thank yeu fer the werk you bere given ue and trust that we may 
renew our eleasant bualness relationa, * 

Subsecuertiy (the date le net shown) the plaintiffs 
gent a bill te the defendent for the 359°.51 and recuested payment. 
Om Seeeuber 1, 1923, the defendent wrote the plaintiffs in reply as 
follows: 

"Se selmewleige receipt of your bili For $892.51. The item 
af rough grading was included undey the contract whieh has been 
pela in fall. Please sorrest your books accordingiy,* 

Counsel fer the plaintiffs contend that the defendent 
hag not proved payment; that "the evidence introduwoed by the 4efende 
ant wae in suppert of an alleged accord anid satiafsetion;” that the 
4efense ef aceor4t and eatisfaction cannot be relied on by the dee 
Tendant, as that defense wae net sleaded by the dafendant; and that 
furthermmre the evidence loca not show an sceor4t aid entisfaetion. 

Althqush eeunsel fer the sinintiffs sentend that the 
@efeniant io relying en the defense of necord and aatiafaection, 
Geowieel fer the defendant do net diseues the question ef aceorg and 


Satisfaction in their brief, but maintain that “all ef the evidence 
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intreduced by the dosSeniant wae adwieaible under tts affidavit of 
merits as tending to establish payment," 

We are of the opinion that the evidence clearly shoves 
that the plaintiffs accepted the defendant's cheeks for $347.78 
aa the fine) amount due to the plaintiffs on the account between 
the plisintiffs and the defenciant, 

In onr view the quaetion of ageerd and satiafaction 
does mot arise on the evidenos as we do not think the payment of 
the $347.78 was msde in settiewent ef a dispute between the pliaine 
tiffs ond the defendant in regard te the ssount das to the elaine 
tiffe, Hrickson acespted the cheoa frau dyden for $347.75 wlthe 
out any protest whatever after syden had eresged av the itoms 
‘4m the b111 relating te the work in question, fhe check vas 
csaehed and reeceipted for by Tirreli wltreut any esaplseint., There- 
after a letter wan written by the plaintiffe to the defendant lao} 
dicating ty its friendly tone apparentiy that the phatntiffs were 
gatietied with the ameunt ef the eheok, Aa far as the reeord 
shewa the firet intimation thet the defeadunt had thet the check 
Rad net been accepted by the plaintiffa as fine) paymest wae when 
the bill of the plaintiffs for $902.51 vas went to the Jefencant. 

Furthermore, we do net think that the plaintiffa vore 
im a positien te claim payzent fer the work im cusetion, The work 
was fone by Erickenn accerding to Hyden'e Airestions after Nytien 
had told Erickson that the werk wae incladed in ths contract. it 
ie true that Erickson testified that he was “gretty sure” that he 
told Hyden that the esat of the work wowld be charged ae extras; 
but even if he told Zyden that, nevertheless Erigsksom 414 the rork 
knowing that Byden kad not agreed that the cest ef the work ehewla 
be charged for as extras, Consequently the Plaintiffs, through 
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the act of ¥rickson, walved the right, Lf any, uncer the contract 
to sluis that the work was extra werk not covered by ths contract. 
Yer the reasons atatel the Judgment tw affiraed, 


AFP IREEP, 


Matehett, 7. 7., and Seturely, 7., canour. 
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PROPLE OF THE STATS OF ILLINOTS } 
ex rel, TILLIAK BL FRAKESNOTEIN, ) 
) APPRAL FROK SUPERIOR 
VR. ) 
) COURT OF COOR Coumry, 
CITY OF CHICAGO, s Bunicipal 
Gerporation, end FRANK BE, DOHERTY, ) 
Cemmiactoner of Buildings of the 
City ef Chicage, 
> 1. 4 Boe 
Appellees, PALIT A. 618 


ER, JUSTICE JOHRSTON NELIVARED THR OPINICW OF THE Govt, 


fnie is en action of sandasaus, brought by Vilifam 3%, 
Frankenstein, the petitioner, against the City of Chicege and 
Vrank B. Doherty, Vowzlselaner of Bulidinge of the Oity of 
Chicago, the 4efendanta, to compel the deFandante te ¥ithdraw 
the revocation of a buliding parmit gracted te the potitioner 
te erect a garage, wit to iegaue @ new pervit allowing the petie 
tioner to @rest the garage. 

The cause was heard by the esurt without « jury on 
a stipulation of fsaets. The ceurt denied the prayer of the pe- 
titioner, and from the order of the eeurt the petitioner hae 
Sresecute?d this appeal, 

The stipulation of fuete ie ag follows: 


"It waa stipvlated by counsel fer beth partias that the 
following facts be considered am evidence appearing en the 
trial of the above entitied cause, as follows: That the plat 
herete attached, marked Exhibit 1, correetly sete forth the 
Aecation of the proposed garage at 3401-5411, both inclusive, 
Cottage Grove avernuc, Chisago, Tilineis, an¢ the surrounding 
territory, particularly beth sidee of Cottage Grove avenue, 
from G4th streat te 35tk street; that the plat herete attsehed 
marked Axhibit 2 correctly sets ferth that gertion known as 
Weotland Purk' of the subdivision in whieh the orenmises in 
queetion fali; that exclusive of the buildings fronting en 
beth sides ef Foodland Park, marked ‘Woodland Park Private’ 
on Bunivit 1, there are six buildings om the weat site of 
Cottage Grove avenue from 44th strest te 85th street mone of 
which are used excluaively for reeijence gurpeses; that there 
are three bulidinge on the enat side of Cettage Grove avenue 
betwean the premices af the petitioner end 35th street, mone 
of which are weed exclusively fer residence purposes; that 
there are trentyesix buildings in the territory ehewn as Woods 
land Park Private on Bxhibit 1, all of which sre used exelusively 
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for residence eurmoser; that there sre three bulldinge on the 
enact «ida ef Cottass Grave avenue between Zird street and the 
premises of the petitioner, mene of whieh sre need oxs.usively 
far reettenes surpeses; that there are aigst bulldings om the 
weet ride cf Caottace Greve ovange between Stxrd etreet and Gord 
place, mone of sehish are used axsluelvely fer resijange pure 
poses; thet there are mo bulliings en the weet side of Cattage 
Grove avenne betraen 32rd place and Mth street; that 36rd 
street rome in on tapterly and westerly ¢lrection and intere 
sects Cottage Grove avenue; that Bird place runs in an sasterly 
and wenterly direction between Rhodes avenue on the west and 
Cottage Greve avenue on the east ent joom net intersect Cot~ 
tage Oreve avenue; that 54th street rans in an easterly and 
westerhy direction, commencing at Cottage Srove avenue and 

rune theviee weet and doee not intersset Cottage Greve avenues 
that 34th plisee rune ip am ensterly and vweeterly direction come 
mencing at Cottacs Grove avenue ani ruoniin, thenies wast, aad 
4908 not interseet Cottage Grove avenue; that J5th etreet runs 
im an easterly and westerly tireetion and interseots Coitage 
Grove avenue; that the presises ef tha petitioner, cemmonly 
knewn as 3B401«3411, beth lielueive, Gettage Grove avenue, Frent 
on Cottage Greve svenug; that cottage Grove avenue is a sireet 
runcing im a nerthvesteriy anc seutheseterly directicn und has 
two etrest esr treaeks; that the defeniacts contend that Wood- 
and Perk, markea "“feodiand Park Private on Kuhibit i, ia a 
atreet is «hich tre-thirda ef the buildings om beth sides of 
the street sre used exelusively for residence purpeese and 

that the preulses of the petitioner are within 160 feet ef such 
etrest, within the meaning of Seation 246, artiele 2, Chapter 
Ll, af the ordinanee pasued by the City Coumell of the City of 
Shicers, an? that by reagon thereey the bullding peradt and ree 
newsi theresaf set forth in the seended vetition herein were re- 
weked as get ferth end alleged im said amended petiiian; that 
gaiA Seetion 246 ef the ordinance wae om Ootoher %, 1925, in 
full foree and effect ond hos been frem that day witil the 
praesent time a valid erdinsanee of the eity,* 


Axticle 2, Sectian 246, Chapter 11, of the ordinances 
the City of Chicago, ia an faliewn; 


“Lagation and Frontage Consents. Ko person, firm er aor 
perution shall igeate, build, econetrest or maintain any public 
garege vyithin twe hundred Peet of any building used as ane for 
a beaphtal, chureh or publie or wareahlal serecl er the growids 
thereof, acF shell suy persen, firm or ecerperation locate, 
bull’, censtrect or maintain any public garege in the eity en 
efy let im uiy blegk in ehich tweethirdes of the buildings en 
both sides of the strast are used exclusively for residenae 
purposes, or Fitbin one hundred Soet of any such street in any 
@ueh bleek, *itheut the written ecensent of a majority ef the 
proverty cerere accurding to frenmtage en beth sides ef the 
atreet; previded, thet all lote which abut emly on a publie 
alley or court shall be considered as fronting on the street 
to whieh such alley or court leads. Such written consents 
shall be obtained and filed with the Cosmuiseiener of Buildings 
before a pereit is lagued Sor the construction of any such 
tailfing or before « License is issued iox the operation of any 
publie garage in any exioating wullding; provided, that in dee 
termining ehether tro-thirds of the buildinge om beth sides of 
fuck etreet are used exelusively for residence nurnoses anv 
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pnilding fronting on another etreet and loeated upon a core 

ner lot shall mot be consicered, and provided, further that 

the werd ‘blieek' ss used in this section, shall net be held 

to mean a Square, but shall be held to embrace only that part 

ef the atreet in question which lies between the tre nearest 

interseeting streets," 

it is atedtted by the defendants that the preposed 

garege Willi net be located within 200 fest of a howpital, churek, 
or sehool; and itt is admitted by the petitiener thet he 444 not 
preeure the written consent of a majority of tha oroperty orneres 
according to the frontage on both sides ef the street. 

The only questione to be determined, therefore, ore 
whether the petitioner hae preved that the Lot on which the gare 
age is to be bulit ie net located’ in a blisek in which two-thirds 
oF the Wuildings en beth sldes ef the street are yoed exclusively 
for residence purpetes, and ia net within loo feet of xny sueh 
atreei. 

in our opinion the petitioner has failed te make such 
proof, The stipulstion of foats, when considered in conneetion 
with Sxhibit 1, showe that Thirty-fourth street ie the neareat 
street on the south te the petitioner's lot, but the stigulation 
ef feete and Exhibit 1 4o net aber wheat street is the nearest 
etreet on the north te the petitioner's let, Im the absense of 
euch preef the bieex, as defined in the orAineuice, hae net bean 
fixed; sand we are wnable, therefore, to detersine whether less 
than tweethirds of the bulidings om beth sites ef Gattage Greve 
avenue in the BDieck im whieh the petitioner's let is located, are 
weed exelusively fer reeitenece purposes, 

Counsel fer the petitioner cestends that the etipula 
tion of facte ehews that Thirtyethird etrest ia the nerth boundary 
oY the bleck, Wa do not think that thie contention 1# correct. 
Purthaermere, Thirty-third atreet ie not indicated on Zxhibit 1. 


We further are ef the opginien that it appears from 
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the atipulation of fsete and Exhibit 1 that the lot on whieh the 
Proponed garage is to be lovated fe within 66 feet of Thirty- 
fourth etreet,. . 
in the view we have takon of the ense it ia net 
necrssery to decide the guestion whether the bulidinage facing on 
Woodland Fark shovld be considered as fronting on Cottage Grove 
avenue, 
Counsel fer the petitioner gemtent’e that the City 
ef Chisage fa esteppet frem revoking the bullding permit whieh 1% 
had granted te the petitioner, 
in Kis petition the petitioner alleged that, relying 
on the aperoval ef plans (or tha garage by the Bullding Gomela« 
sioner an¢ the iseuance af the building perwit, the petitiener 
entered inte varlows coutracts by which he ineuwrred an expense te 
his damage of $8,006, The 4efeucants in their plea averrsed that 
the bullding peralt was revoked “becauge the garage belng erected 
upon the preuises knows and deseribed a8 340163411, inclusive, 
Cottage Greve avenue, in the City of Ghivage, was being erected 
on a lst in ao bleosk im ehick twrethirds of the buildings on both 
sides of the strect ore need axclueively fer resident purposes ond 
within 160 feat ef such a street tn such #« Bloek without the write 
ten consent of a majerity of the preperty eomers accerding ta 
frontage on beth aides of tha atreat,” The defonteante further 
alleged trat Seatien 444 of the general ortinanete of the City of 
Chienage provides as foliowat 
"If the work in, ween or sabeut any building er etructure 
Sheli be conducted im vddlution ef any of the previvions of 
this chapter, i¢ shali be the duty of the conmiesioner of 
buildinge to revoke the permit fer the building or wrecving 
operstions in commection with whieh auch viclation shall have 
taken place. It shall be unlawful, after the revocation ef 
Such perzit, to proceed with sueh buiiding or vreeking opera. 
tiene wmleee such permit shell firet have been reinetated ar 


Peiesued by the eemmiadioner of buildings. Before a permit so 
Tevoked may be lewfully releeued or reinstated, the entire 

























bow 02 si ome ont fr y eared rr ee way’ ite at a 
a agin siphiveas: ae content rebtetiie beak Susan on 


ib arth shit nat: snvett ito a ~ £ by 
th dw dite thanioic gathited ott aetoren abe howgntue ah 


Ti gatyton iad iiaette tonad? De bad: dabiiten wie at ; 
epee gallttwtt Wald yi Sabtey OME Ho Waite, ‘Te kavioedqn 
 eaiebeieke ase ipiode seen chi’ pee hull “ig wt - sh et ‘ 

gs sete iper ae bette v ae 
ea tontera ele clad? ad wihiesisng th ont pa te mn 
“ergHtO yated onenay ed? Heneded™ Kexbrad: ibe! ea ’ 
yer tiatoal Eboakede we Redhaaias bike aiedat eonkae “7 
Katente gated an® ,wdeeldd ty: — wah PF dee sues overt 
‘ates ae ston od “to aberitaeed are se pel och 











: | Ts eben penes: yetegeieg oar “to ene 
ahaa wAinbien NO Get mn, sreoate ae % wheainat iad 





es arpPoceie vr wks (heey ead tet ie 
Sy tea dvere oat te ‘to weben ta 
rea Sa ne - bom jal 


yustlalely Bees Apt 
ork cin Foon ois meats hs 





waliding and building site shall fire: be put into condition 
corretgonding with the requirexmts of thie chapter, and any 
werk or material apeylied to the same in vislation of any of 
the previsions ef thin chapter shali be first removed from 
such building, * 

On the regord in the ease st bar we are of the opine 
den that the building permit dosued to the petliloner wae ine 
valid; that the defendants hat a lawful right te revoke it; and 
that the defendants are not estopped te deny the validity of the 
permit. Berter: vy. Gity ef Chicago, 836 FL. 39%, BOL; Kise vw. 

c f Shien tthe» 233 £21, Apo. 218, 220, 

For the reasons ztatet the exrder of the trisi court 

is affirmed, 


AFPURRES 


Hatehett, FP. J., and MeSurely, J., concur, 
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RICHARD C. MAZER, ) 
Plaintiff in Error, ) 
) BRROR TO CIReVIT courT oF 
VS. ) 
) GOCK COUNTY, 
PETER DOK, 


Defendant in Error, 


@411.A. 618 


KR. JUSTICE JOHNSTON DELIVERED THE GPINION GF THE COURT, 


Thies is an appeal by Richard ©. Lazer, the plaintiff, 
from a judgment on a verdiet which the eourt directed the fury 
to find in favor ef the defendant, Peter Dem, The action was 
brought by the plaintiff to recover dasagen Yor injuries slieged 
to have been received by the glaintify through the negliieenee of 
the defenftant in a collision between the autemebilscr of the 
plaintiff and the defendant. 

The only queation to be detersined fa whether the court 
committed reversible errer in perempterily tnuotructing the jury to 
find for the defendant. 

According to the well establisned rule, such an instruee 
tion should be given only when there la no evicenee which fairly tende 
to prove all of the material allegations in the deolaration. Libby, 

Moheill « Liuby v. Cook, 222 Ill. 206, 213, If there iv any evidence 
‘from which, if (t stood salone, the jury reasonably could find that 
wl or the material avermente of the deciaration have been proved, 
then the cause should be submitted to the jury. Libby, Melleil} & 

; bby v. Geck, supra, (p. 21°); Kelly v. Chicago City Hy. Coupany, 
“83 T11,, 640, 642, 








In the case at bar the prinetpal contentians of counsel 
for the 4efencant are that there ia na evidenes which fairly tends 
Supvert the allegation in the deelaration that the nlaintiff was 


in the exercise of tue care and caution for his own safety; that on 
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the contrary the evidence shows, as a matter of law, that the plain 
tiff was guilty of contributory negligence. Counsel jor the defencw 
ant alse contend that the evidence doss not shew that the defendant 
was guilty of negligence; But this contention is net argued at any 
length, and we are clearly of the opinion that the evidence does not 
show, as a matter of law, that the defendant was not gulity of 
negligence, 

In axamining the evidence to dctermine the suestion 
whether, as a matter of law, the pisintiff was guilty of contribue 
tery neglizence, since the question arisas on a motion to direet a 
verdict for the defendant, the moet favorable evidence for the 
plaintiff must be accepted an trues, Wallaren Exprese Company ». 
Eing, 291 I11., 472, 475, A motion to ‘ireet a verdict is in the 
nature of a decurrer to the evidence, MoCune v. Heynolds, 288 Ili. 
283, 190. <All contradictory evidence must be rejected. Yess v. 
Yeas, 255 T11., 414, 415. 

in considering the proposition when centributery neg- 
ligence is a question of fact and when it is a question of law, the 
Supreme court said in the cape of Kelly v. Chisage Glty Ky. Jompany, 
283 Til. 640 (p. 645); 

*The question of contributery negligence is one of fact for 
the jury under ali the feeta and cireusstances shewn by the evi-e 
dence, (Bale v. Chicage Junction Ay, Com » 28 Til. 476), 
but cases eccasionaliy arise in which a nerscn is so careless 
or his contuet ao violative of a11 rational stardarde of eone 
4uct applicable to persons in a like situation, that the scurt 
cen say, 28 a matter of law, that no rational rnersen woul have 
seted se he 414, and render Judmment fer the defendant.* 

In the ense at bar wae the plaintiff "se eareleass or hbe 
foniuet so violative of all rational standards of conduct applicable 
to persons in a like situation, that the court could say, asa 
matter of law, that no rational vargon would have aated” as the 


Plaintirr 41a? 


The pertinent facts are as f-llewa: The aecident oe 
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curred at the intersestion af Sheridan oad and Thorndale avenue, 
thorcughfares in the city of Chicago, in the morning between five 
and five thirty o'clock, It was dark «tt&¥at hour. Usylight was 
just beginning to break, Sheridan Koad mune north and south and 
Thornfale avenue east ant west. The plaintiff was driving north 


o 


en Sbheridan Road and the defendant was driving south on Sheridan 
Read. When the plaintiff reached the intorraection of Sheridan 

Road and Trerndale avenue he saw an automobile on Sheridan Roud 

about half way up the block, coming seuth on Sheridan Read, This 
automobile was not the one that struck the plaintiff's sutccebile. 
When the plaintiff saw this automobile he turned his autonebile 

Just enough to indicate that he vas «ging to turn vest into 

Thermdale avenue. The plaintifY stopoed, blew bis hern and 

listened. The other automobile atopoed right up in rromnt of the 
Plaintiff's automebile. When the other autemobile stopped the 
‘plaintiff started to turn weat into Thorndale avenue, going at the 
rate of three or four miles an hour; ani the other automobile started 
back of the plaintiff te the plaintiff's right, the plaintiff passing 
im front ef the other automobile te the Left af it. Thie other auto. 
Mobile at the time of the enllision of the automobiles of the pliaine 
tiff an’ the defendant was north of the plaintiff's automobile, When 
the plaintiff reached the sitewalk line where Sheridan Resd and Thorn. 
fale avenue intersect, the defendant's automebile came along “like a 
Tiash" and struck the plaintiff's wutomobile on the front seat on 
the right-hand side, knocking the plaintiff's autemevile from abcut 
the uiddle of Therndale avenue over to the south curb of Thorndale 
avenue, approximately ten or twelve feet, After the collision the 
Plaintiff's automebile was on Thorndale avenue about Yifteen or 
twentyefive feet from the intersection ef Therndale avenues and 
Sheridan Road on the south side of the curb of Therndale avenue, 


The plaintiff's autometile wae "all broke" and had to be repaired, 
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The plaintiff did not see the defendant'a automobile until it struck 
Ylaintiff's automobile, Thormdale avenue ia about 24 feet wide and 
Sheridan Road is wide encugh for three automobiles to he driven 
abreast of each other “on each side of Sheridan Road." The lecality 
is a residence district. It is a clesely bullt up residence dir- 
trict "on the west side;” on the east side of Thorndale avenue 

there were no houses. When the collision occurred the defendant was 
driving at the rate of twenty te twenty-five miles an hour. The 
lights on beth the defendant's autewobile and the plaintiff's aue 
temebile were lighted. The defendant first saw the plaintiff's aue 
tomeblle when it was about a baif a block away. The defendant saw 
the plaintiff turning his sutowoblle when Lt was sbout twenty-five 
feet from the defendant's sutomobile. 

We are clearly of the spin on that on the evicenee 
which we have atated ahove, it cansot be anid, ac a matter of lar, 
that the plaintiff was cuilty of contributory negiivence, Or exe 
pressing cur conciusion in the languaye of the court im the ensee of 
Keliy v. Ci i Chicago, supra, we do mot think that the evidence 
shows that the plaintiff was go careless or hie conduct se violative 
ef all rational standards ef conduct apelicatle to persons in a like 
Bituation, that we con aay, «@ @ minutter of law, that no rations} 
person would have acted az the plalnutislr cid. 

Counsel for the defendant contend that under the Moter 
Vericle act (presusably section 35 of that act) the defendant had 
the right-of-way; that it was the duty of the plaintiff te observe 
the approaching sutomobile of the defeniant or to use reasenable 
@are to ace it; that the plaintiff in the exercise ef due care 
Would or should have seen that unless he yielted the right-of-way, 
the defensant's automobile weul’ hit his automobile; that the evie 
denee fails to show where the defendant's automebile was when the 


_ ~Plaintifr attempted to turn, an’ that consequently it cannet be 
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determined whether or not in the circumstances the plaintir? had a 
right to proceed. In support o/ their contention in regard to the 
right-of-way counse! for the defendant cite the cases of Melarthy v. 
Fadin, lst Dietriet Appslixte Court, bo. 29555, not yet reported, 
and Partridge v. Sberatein, 225 Zll. App. 209, both of which cases 
conetrue section 33 ef the Moter Vehicle act. 

In our opinion the question of the right-of-way 
under section 33 of the Kotor Vehicle act doer not sriae in the 
case at bar, for the reason that the defendant's automobile and 
the plaintiff's antomotike ware sporose:ing eaeh other on Sheridan 
Read, and section 33 provides that “ALL vericles traveling uvon 


public highways ehall give the rightesol-eay to other vehicles ape 





preaching. along intergeoting vighraya from the right, and shall 
have the righteol-way over these apereaching Trem the Loft." In 
the cage of KoGarthy v. #adin, supra, the accident occurred at the 
‘intersection of Balewral avenue and Glenwoe 4 avenue, LBalmeral avenue 
being an east and weat street and Glenwood avenue being w nerth and 
seuth street. The plaintiffs was driving west on Balworal avenue and 
the defendant was driving nerth en Glenrood avenue. in the ease of 
Partridge v. Eberstein, gupra, the asciven! occurred at the inter~ 
section of Luella avenue, « north and south atreet, and 76th street, 
@n east and west street. The plaintiff wae driving went on 76th | 
street, and the defendant was driving south on Luelia avenue. 

We Aisacree with the contention of ecunsel fer the 
Aefendant that the plaintiff wae required, as a contition precedent 
to his right to recover, that he should show by the evisence where 
the 4efeniant's sutorebile was when he, the sleintiff, attempted te 
turn inte Therndale avenue, According to the evidence, the plaine 
tiff did not eee the defendant's aytometile before it struek the 


Plaintiff's automobile, In this state of the evidence the question 
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wae whether in the oclreumstances the plaintify exercived reasonable 
eare to see the defendant's sutomebile, On that question we de not 
think that it cam be waid, ss a4 matter oy law, that the plaintilir 
fatled to exercize reasonable care to see the defendant's automebile. 
Goum#el vor the defendant further argue ae loliowa;: 
If the plaintiff "had not aafficimmt space to look after bis view 
was obstructed, he should have waited until the car obstructing his 
view had moved, and in any event he wes not in the exercise of 
erdinary care, vhen without knewing what he might be approaching 
he drove into the pathway of the defendant's car withent having 
any reneon to praaume snd no fact om whieh to presume that ne car 
Was aprroaching from the nerth,* 

In our view the argument ef seungeel for the defendant 
presents queetiongs of fact for the jury and sot sueetions ef law 
fer the court. The rule by whieh a question of Pact may ba dine 
tinguished fren a question ef law, is that if the facts sre coneeded 
or if there is no dispute as to the facta and 214 reasenable persona 
wiil agree fron the evidence on the Legitimate conclusions to be 


arawn from the evidenos, then the question becomes one of law and 





not of Fact. Sturm v. Co pany, 2468 [h1.,20, 28. 
if there way be a difference of opinion about the conclualane to be 
drawn from the evidesas ao that reasonable winde will arrive at aii- 
feremt sonclusir:«:, then it ie o question of fact fer the jury. 
Heidenreich ¥. Jremner, 260 Tl1., 459, 452. In the ease at bar we 
think that ressemable mings may differ on the question whether the 
Pisintirf was guilty of contributery Bagligence, 

Cewriael for the slaimtlif centend thet the court erred 
in sliewing the trial atterney for the defendant te eroes examine 
the defendant abeut matters not covered on the direct examination of 


the defendant, She defeninnt wae galled ag a vitnese on behalf ef 


the plaintiff and questioned only as to the rate ef apeed at which 


he Was driving. ‘The trial atterney for tha defendant on Srogse 
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was whether in the olrcwnatarnces the plaintiff exercised reasonable 
eare to see the dafendant's sautometile, On that question we do not 
think that it oan be aaid, as a matter of law, that the plaintirr 

failed to exercisze r€asonable care to see the derendant's autombile, 

Counsel for the defersant further argue as follows: 

If the plaintiff "had not sufficient syace to Lock ofter his view 
was obstructed his view had movet, an? in any event he was net in 
the exerciae of ordinary care, when «ithout know!ing What he might 
be approaching he drove inte the pathway of the 4efendant'w car 
witout having any reason te presume and no fact en which to pree 
sume that no car/approaehing fron the north, * 

in aur view the argument of counsel for the defendant 
presents questions ef fact for the jury san¢ not questions ef law 
for the court. The rule by which « question of fact may be dite 
tinguished from a question of law, is that if the facts are conceded 
er if there ie no dispute as to the fuets ani all reasonable persons 
will agree from the evidenee on the legitimate conclusions te be 
dram from the evidence, thon the question becomes one of law and 
mot of fact, Sturm v. Consoliiated Coal Company, 248 Li1., 20, 28. 
If there may be a difference of opinion about the eonclusiens te be 
drawn from the evidence so that reasonable minds will arrive at 4if- 
ferent conclusions, then it is a question of fact for the Jury. 
Heltenreich v. Brevher, 260 111., 439, 452. In the case at bar we 
think that reasonable mints may differ on the auestion whether the 
Plaintiff was cullty of contributory neglience, 

Counsel fer the plaintiff contend that the court erred 
in @llowing the trial attorney for the defendant to cress exanine 
the defendant about matters net covered on the direct examination of 
the defendant. “he defendant was called os a witness on behalr of 
the plaintiff and questioned only as to the rate of speed ut which 


he was driving, ‘the trial attorney fer the derentant en crosse 
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examination, over the plaintiff's objection wae allowed by the court 
to examine the defendant at length concerning the acoident, The 
trial attorney for the plaintiff was then pormitted to cross exazine 
the defentant., ie witnesees vere cgallet on behalf of the 4efentant, 
The trial attorney for the defendant conceded on the trial that his 
examination of the defendant was not propor croeseexnnination; that 
in exanining the defendant as he did, he intended only “to sasve 
time.” In this state of the record the defendant should be cone 
sidered as having teetified in hia own behalf; and the motion ef 
the defendant te direet the verdict im faver of the defendant 
sheuld be coneidered as having been made at the clove of all of 
the evidence and not at the close of the plaintiff's evidence. But 
gince the sme rule applies to a motion to direct a verdict at the 
clese of the plaintdir's evidence, aa to a motion te direct a ver- 
@iot at the close of all the evidence (Libby, iebeill & Libby v. 
Cook, BUDTA, Y- 212), the obfeetion of eounsel fer the plaintiff is 
immaterial. 

For the reasona indicated the fudgmont af the trial 
Gourt te reversed and the cause remanded, 


REVERSED ANT) RSMARDED, 


Katchett, >. J., md MoSurely, J., ogneur. 
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THE HARSHAW, FILLER & GOONVIN CORP ARY, 
a Corroration, 

Appellee, 
APPSAL FROM MORICIPAL 
VaR, 


LOWIS G, BEIMAH and ELIAS WERMAR, Uo- 
partners, “oing Ruciness under the 


name ef KELAAN BROTHERS, <r R @ 4 Q 
Agoelilonts. : AY i} ere WAM 


COVAT OF CHICAGC. 


nce 


WR, JURTICN JOHESTAN RALIVERED THR OPINION OF THE COURT, 


This ig an appeal by Lowis G. Neiman and Sites Kelman, 
partners, Joing business wider the mane of helwan Brethere, the 
Aefendantes, from a Juctgeent on a verdict fer 2860.08 which the 
court aireeted the jury te find in favor of the plaintiff, The 
Harshaw, Fuller & Goodwin Company, a corporation. fhe piainsiff 
brevght an action against the defenimits to recover $312.40 ale 
leged te be due om a contract betwean the plaintif?’ amd the deo 
fendéante. The contract ie as Tollewrs; 


“Sela te Neiman Broa, SLOO Pelk St,, Chicago, Thi, 
article Prime Outch Caraway seed 
Buyer's consumptive requirements not to exeeed by Mutusi don 
nent, 100 bage, containing approximately 2107 each. 

ith protection against decline on undelivered perticen; 
thet is, if during the life of this contract & lover price is 
named by competitors, seller ls either So mest that price or 
allow buyer te purchase elsewhere while sugh reduction is in 
foree; quantity se purchared to be written off the contract. 

Price Be ver Ib. G.FN., exewnrehouse Chicage. 

Terme +° 7 days. 

Delivery to he taken out as Follows: 

25 bage Mareh 1, 1023, #8 Bage Mey 1, 1955, 
oF Aprii 7, 1923, a5 June 1, 1925, 

Payable at Cleveland in current funds. if net otherwise 
sorelfied, buyer is to furnish seller #lth shivoing enecifica- 
tions esvering substantially eqval monthiy guantities, Buyer's 
failure to furnish enectfications as sforeseid may, at seller's 
option, witheut vetice te buyer, be treated an‘ cenesidered as a 
waiver on the part of the buyer, ef sll rights te demand subact= 
quent delivery of the unspecified portion of the goeds. Sach 
Aslivery tc stend ae a separate sale; but if buyer fails te 
fulfill terme ef payment whier this or other contracts, eeliler 
way defer further shipments until payment is made, or may eancel 
this and other ecentracts, at his option. Delivery subject te 
all contingencies beyond the seller's contrel, whether secure 
ring from matters effecting the selier's power to sanufseture 
er deliver, or the receipt by him Tro: those with whem seller 
hae eortracted for the delivery of material, from whieh the mae 
tawial tn ha furnished hereunfer is te be supplied.* 
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The claim of plaintify is that on Kareh 1, 19°35, 
the plaintiff delivered’ to the defendants the 25 bags of caraway 
seed nrovided for in the contract, and that according to the 
terme of the contract the amount due for the caraway seed so 
delivered was $812.40; that the defendants refused to pay for 
the caraway seed, 

The defendants filed an affidavit of merits and a 
separate plea of seteort!. In their affidavit of werite the dee 
fendents allege that “the defendants on February 27, 1923, noti- 
fied the plaintiff that the price of caraway seed had alien and 
that defendants were offered by plaintifr's competitors caraway 
seed at 27¢ per lb. ant demandes to knew If plaintifl would meat 
that price; that plaintiff advised defendants that it would meet 
the competitive price of 27¢ per lb., and wewld deliver the 
Mareh shipment of 26 bags, with protection sgainst decline on 
undelivered portion; that ia, if during the life oF this contract 
& lower price ia nemed by competitora, seller is either to meet 
that price or sallow buyer to purchsse eleewhere while much reduee 
tion is in feroe; quantity ao purchased to be written off the 
eontract.* The defendants further allege that the plaintiff ree 
fused to deliver the caraway seed provided vor in the contraet on 
April 2, 1923, May 1, 1925, and June 1, 1923; that thereupen the 
defendants bought the caraway seed in the open market; that the 
market price of caraway seed had advanced is price and that the 
defendants suffered a loss of $460.36, whieh they were entitled te 
recoup from the plaintiff, In their set-off the defendants allege 
in substance that by reason of the fact that they were compelled 
to buy caraway seed in the open market at an advanced price, there 
fe due the defendants the eum of $382.87 after allowing the plain- 
iy tiff credit for the sum of $727.41, the amount which the defendants 


eee waa due tor the earaway seed delivered on Mareh 1, 1923, 





















80k ,f doce wo sand of Thitaltaly ‘io tid Lo aft 
qarecns to ayad 8 art egnabus top ant of faxey tied, trtiate fq eae 
amt of Balbroges tad? hoe ptoettnags ost mh vot. bob tvoxe hoon i 
of basa yawateo ef? vet owb Pavoma ond torrtnoo es te earat 
tot qoq of Deauter adadhnn teh wd tase pOn KEKE oar ein 
| i. ae . ss ares ‘been yewerad 9 ite 
# boa etives te sivabltie ita bettt atanh .0@ bet enft 





~#h ans etiuea te divebit'ta tie dd al »Viosdea to seg pena ; 
hen goRes FS eravxdet ne sénabaetes oat? sade teetia ataohaet | 
ees aetiat Bet beve yvewoise te vsobig wat ade VLtatetg gad batt 
yews @tod Etaqmoe e* Wana | ed bate tte ‘oto Agana teh ‘tans 
doom biuow Tritt abate 22 weil of a fia” ek tea ce) boo8, 
doom blwow tk sarlt edoshiae'teh bowtvba: vinatate sake” sooreg’ tant 
edt? veyhiob Binew Sua , sdf weq ye? To noize avid besends one 

ae antfogh Yedlage woitootote Atte’ jegad ot “te Soong ie erteM 
foarte abdy to @tte ont gators th’ ,dk Yad ‘paottczed: sexowdtedan 
tenis ot wots be at tollon ated towers ~ shuns aah Foote ovo . 


amt taints fate. len bei: i! bekniitie bat hows 1 yonatan: te esta sia 
oF bet trae wiew yous cokew 08.0088 to eno a porwrtsa i 
wae L La atanban'teb ond Reason chew ax sretaatare one wo ot 

dial haa oxew "t tans bagels ast be noanex bad cunt phasis " a : 


eS shal a, 


The plaintiff denied the allegations of the déerendaits 
and alleged that on March 24, 19235, the plaintiff cancelled the 
contract because of the refusal of the defendants “to make payments 
in accordance with the terms’ of the sontract for the caraway seed 
deliveres to the 4efentants March 1, 1925. 

Counsek for the plaintiff contend that the defendantea' 
"alleged new agreement or oral modification of the original cone 
tract was within the statute of frauds ant not snfercible,” and 
that the dansges claimed by the defendants in their seteolf were 
unliquidated and did not arise out of the transaction on ehich the 
sult was brought, and therafare were not a proper matter of set-off. 

In the view we take of the case it ie not necessary to 
decide the questions raised by counsel for the pluintiff beeause of 
the fact that the evidence does not show that a “lower price” was 
"named by competitors" of the plaintiff before the delivery of the 
earaway seed on Mareh 1, 1923, That being so, the plaintilY was 
entitled to be neaid at the rate of thirty cents 2 pound and net 
twenty-seven cents a neund, as contended by the defendants; and the 
Plaintiff wae justified by the terma of the contract in cancelling, 
ae it did, the contract of Farch 24, 1925. 

According to the eontract the plaintiff wae recuired to 
meet a lover price named by competitore: and if the plaintiff failed 
to 40 so the defendants could “purchase clsewhere while much reduce 
tion” was “in foree." 

The only evidence relating to the question whether a 
lower price was named prior to the delivery of the caraway seed on 
Harch 1, 1923, is that of Louis G. Neiman, one of the defendants, and 
@ ietter to the plaintiff signed "Kelman Bros,* The testimony of 
Louis G, Neiman in this respect, as shewn by the transcript of the 


testimony, is as follows: 
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"2. After thia contract waa simmed, 214 you call or have 
any conversation over the telephone with Br. Tager’ (the 
manager of the Chicago affice of the plaintiff). 

“,, Yes, on the 27th day of FPavruary. (1923). 

Wo. Just tell ehat var said by eitrer one of you. 

WA, I called up Kr. Eager unit told him that the market 
OR caraway seed came dom to trenty-seven centa and under the 
contract I was entitled to the market price prevalling at the 
time. Ne said, ‘I will eall you back,' Ne called me back and 
said, ‘All right, we will meet that price,‘ 

It #111 be observed that only the warket orice was 
referred to, uni not the price of a competitor of tha plaintirr; 
that no competitor of the plaingiff was montioned, The plaintift, 
however, was not required by the contract to meet the market orice, 
but only te meet a lowar price of a competiter. The price of 
thirty cents a pound was fixed by the contract an“ there is nothing 
in the contract from which reasonably it could be tnferred that the 
price was to be lowered te meet a decreas@# of oriee in the market. 

The testimony of Loula G. Reitwan wae denied’ by Zager, 
whe testified that he aid bare a conversation with Leuie G,. Neiman 
but that it was on Hareh 14, 1925, whieh was after the delivery of 
the first shipment of caraway secd, navely, Vareh 1, 1923; thet in 
this converesation Kelman stated that Sekol and Coupany bad given 
him a price of twenty-seven cents on February 27, 1993, ‘Te are not 
considering the denial of Eager, however, as it woul’ not be peraise 
sible to do so in reviewing the trial eourt's aetion in directing a 
verdict for the plaintisr,. 

the letter signed "Neiman Bros.* which we hove refrerrel 
to as relating te the evidence in question, containe( this states 
ment; “On Peb. 25 we were offered the caravay seed at 272 per Lb. 
and we immediately eslied up Mr. Eager at Chicage and he said he 
Would meet the price of 27¢." It Jcenm not appear, hevever, whe 
made the offer, 

Ineludea in the verdict is interest to the amount of 


$47.62 which the court allowed, We do not think that interest 
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should have been allowed, di within ten daye from the tiling of 
q this opinion the platntir? will remit the amount of the interest, 
4 we will affirm the juigment; otherwise the Jutement will be ree 
| versed and the cause remanied, 

) APST RAND TRON RREITTUTUR; 

OTVERVICN PEVERGEN ANT REMANDED, 
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MICHASL DEADSIASAL, 
Anpealleer, 

APPGal FROM RUNLTOIP AL COURT 

v5. 


WASSILY LEWORSHA and 
PAULIBA LAPOSSHA, 
Appellants. 
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wa, JUSTICE JORNSTON SCKLIVERED THA GPISION OF THE COMAT, 


frie le an apres] by Yarstivy Lerwenens ond Pouline 
Sevenens, husband and wife, the defendants, from a Jutoment en a 
verdict which the trial eeurt directed the Jary to find in favor 
ef Bichaecl Derdzinski, the plaintiff, 

The action wae brought in the Hunieinsal court of 
Chicago by the plaintiff on a proctlesery note for G108C, exeeuted 
by the defendants and payable te Boman Grebielski, from whem the 
Plaintiff sileges he bought the uete. Grebleleki obtained the 
mete from the 4efendante in payment ef commissions «hich he elaime 
to have earned by having sroecured as purchager fer property evened 
ty the defendants, 

The primeipal question im the easé is whether the 
@ourt wan fustifiest in dirasting a verdiet Por the wlaintiff. 
Cewneel fer the plaintiff eenten? that the 4efendanta are nat 
@ntitie? te a review of the eane for the reason that the aszigne 
mente of errer of the 4defen‘ante are tee general and indefinite. 
There te no merit in the eontention, Fhe assignsent ef errors 
alleges that the court erred in overervling the action for a new 


trial; and erred in inetructing the jury te return a verdict for 
the plnintifr. 


The facta are substantially es follews: Grrbielskt, 
M@ tetel atranger te the defeniante, enlled at their home ene O¥ Ore 
fing sbeut 9:30 and told the defendants that he had a purchaser vhs 


- Wanted to buy certain property e=ned by the deferndantea, The feo 
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ferdant Yaselly Lewopena, vio was a mechanic, coul4’ not read or 
write Baglish, sii hie wife, the defendant Paulina Lewenena, could 
not read or write any language. The negotiationa with Grebielsehi 
were condusted partiy in the Polish language oni partly in Snelish. 
Grabieleki ssi that he had *people*® who wanted te buy the preperty 
and he asked the d4ereniantes what price they would sell the property 
for, The defendante offered to seil the property for 319,700, 
Grabieleki said he was geing “te shew the seoplhe that thie cone 
treet eoat 315,780.% The 4efendante agree¢ te give Orsblelski the 
4ifference between $12,700 ant $13,795, nawely S1680, fer his come 
@icstons, Grebieleki asket the defendants to salen the sontract 

fer the aale of the property, an’ alee to sign, secording to Faseily 
Levenena, a “paper* that the defendants were “peeing to cive* Grabielekt 
& gomeisaion. Wassily Lewenena eeid that ne was Yadraid te eign’ 
bis name; that he teld Grsbieleki that they had better go te the 
Betropolitan State Hank and make the contract. fireblelski reolied 
that it was late; that he weukd give the defendants $100 that 
Right and bring mere woney Saturday, and at that time they would go 
te the bank, Grzbleiski gave the defenianta $100 and they signed 
& eontract for the sale of the property fer 915,750, and alee 
signed a Juicment mote for $1050, payable te Grebiciski on femena, 
Te the contract Grebielakxi himself vas naned as the purshacer of 
the preoerty. Paulina Bewenena signe? both the contract and the 
sote by making her mark. The wan eske4 during her exexctmation on 
the trial if she inonired of Grabielski “what the poner meant « 
what the centents were." Ghe reolied, "I 4ian't know nething to 
auk, Iwas from the old country, ant he jurt teh4 me, He aai4 he 
wiki sell the house aid i wili eign this te pay comuiesion,* 
Greblelek& failed to seli the wroperty under the contract, About 
three reeks later he produced a prospective purchaser by the nane 


of Sdward Joszenezka, and a new contract wae ontored inte between 
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Jeesenzka an’? the defendants for the purchase ef the praperty at 
the price of $15,800, Joeszenska pai’ the defendants $400, The 
eontract was executed at the Ketrepolitan State Bank in the prese 
enee of an official ef the bomk who had drafted the eontract. 
Joazeneaka subsequently Failed te perforw the contract, 

the evidences relating to the manner in whieh the plaine 
titf, Bichael Derdzinski, obtained the note thut Le sued on is as 
follows: He firet exw the note at the offlee of his brother frank, 
whe was o lewyer ond ales in the real estate busineea, and whe was 
Grablielski's sitormmey and also the attorney fer Joszenexze. 
Bickael Derdzinski bad known Srcbieleki for fifteen years and they 
had been doing business together for alne or ter yeare. At 
Grableleki's request Miehack Derdsinski purchased the note from 
Grebleleki for $800. Bichsel Derdsinskd teatified that when he 
purchased the note be 414A not knoe what the note waa given fer, 
41¢ not know anythine abeut the Aefenctantis, wid had never seen 
the defendants; thet Grableiaki sai* that he had "been doing 
business with them fer yeare;" that he, Derdsineki, 419 net rind 
out what the note was given for until sheut three or four monthe 
after he purchased the note; that abeut that time he needed some 
meney and asked Srebielaki te eelicet the note fer him; that 
Grebleiski was unable te 4 60; that he, Derdrinskil, believes that 
Grableleki retained atiorneys to collest the note through his, 
Berdsineki‘tsa, brother Frank. 

Neither Grablelski, Jessenezka,nor Frank Derdcencki 
testified on the trisi. 

There la no evidenes tint Grebielexi agreed te pre- 
(eure a purchaser reaty, able and wiliing to buy the property of 
the defendants, There iz af sllegation in the oleintiff's atstee 
went of claim that Grebielski "secured a purchaser ready and wille 


ing to purchase the property of the defensants," But there is ne 
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evidence te suppert the sllegaticn. Re plaintiff does not 

deny thin, but contends that the sllegation may be treated ap 
gurpluasge. We agree with thie coptentien, S1 Cye, Bp. 65. 

Bat when the aliegation le trested as surpiusage, the banle of tia 
plaintiff's claim is sersly the prominsery mete that is sued en, 
withent any sllegation#s in the satuiement of claim as te the pure 
poue for which the note was <iven, The only evidenae in regard 
to the parpese for shieh the sete was given ix the tevtiaony of 
Wassily Lewenena, Ele testisony, which ie rabher indefinite, 
Yeasonubly may admit of the Inference that Crablieleki «as net to 
be paid any cesmisciona unless and until the tefendants received 
$12,706 frem a purchaser that Grzbielski weul< precure. It must 
be berse in mind im considering the ewlsSenee in respect of the 
agresnuent between the defendants and Orebielekd, thet the eluim 
of the piaintiif ie en the preedssory note, ey agreement 
beteem Grebielseki aid the dafonadanta that Crabiciski revul$ pre- 
eure & purchaser reniy, aeie and wliiimg te buy the groparty ef 
the éefendants. Thies is an impertant dietineiion whicgh muet net 
be overlocked in deciding the question whether the pleintiff's 
elisim te based on a frauidlent traugedstion. 

Im vegerd io the question whether Grebvieleaki had 
performed his agreement and had earned bis gosmiationa “iw the 
4efenients end Joerenezka sutered inte the gomtraet concerning 
the property, thera may be renecnably debatesble conalusionsa. 14 
may be inferred from the evijence that Grebielaki “as required te 
do something further, nancly, te procure a purchaser che would 
astualiy perfora hic couiraet a6 thet the defendants would rae 
gaive $12,700. Josuenanka, howaver, Jefauited on the contract. 
So fer in our diseuesion of the evidence we howe ageuaed for the 
sake of arguaent that the nete was free from fraud, But ve think 


thst on the evidsnee the question of fraud ia an ieeue, 
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We are of the opinion that the trial court comndtted 
reversible errer in inetruoting tre jury poremptorilly to return a 
verdict im faver of the plaintiff, 

The rule ie that it isa only proper te give a peresptery 
imetruction to find fer the plaintiff whea there ie ne evidence 
tending to supsert amy defonse, Bywgn v. Mauufacturera an’ Mere 

on, 262 ILL. B60, WS; Union Surety Company 
v. Tenney, 206 Ili. 349, 354. If the fasts are conceded, or if 





there is mo dispute with raference to the fuets, and sll reasone 
able men will agree from the evidence on the legitimate coneclue 
siens to be drawn frem the evidence, then the question becomes 
ene of law and net of fact. Sturm v. Conscilisated Coal Uompuny, 
248 Thi, 2, 28. It is the rule that *the party against whem the 
totion is direeted ia entitled te the benefit ef all the evidence 
in his faver in ite anet favorshle aepecta to him, and ef all pree 
sumptions that may be reasonably drawn frem auch evidence," Yess 
vw. Yess, 285 12., 414, 424, All sontratictory: evidence or ex- 
planatory ciremetsances must be rejected. ese v, Yess, supre, 


(p. 418); Basten Farmer's ¥ Vv. Fernandes Grain ve., 
229 fil. App., 1O2, 107, 





in our view there were at least four waterial Laanes 
ef fset which should have been submitted to the Jury: iret, 
whether the plaintiff ras an innocent purchaser of the cote; 
second, whether the note was obtained by Grabielski through fraud; 
third, independebtly ef the suestion of fraud, whether it wae the 
intention of the fefentsnts end the plaintiff that the smount of 
the plaintiff's cemeiesion, «2 agreed en in regari te the firet 
eontract in which the purchase grice of the preperty was 315,750, 
eheuld te alee the amewit ef the plaintiff's comminaion as te the 
‘¢eon4 contract, in whior the purchase pries of the property was 


$13,800; fourth, aasueing that the note was valid, was it given on 


an agreement that it was net te be paid waless ond until the dee 
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fendante received $12,760 from a purchaser Grebdielski would 
procure? 

Cownse] fer the plaintiff contend that on the evi- 
dence it may be salt ne a matter of low, that although the note 
was 2 demand nete if was not purchase? an umreasonable time 
after ite execution by the olaintiff, and that therefore the 
plaintiff rae an inncsent purchaser of the note, 

¥e 4a net think that 1{ wny be acid, a9 o matter of 
law, that the plaintiff was an innosmt ourchaser, The daternina» 
tion of that suestion “ose net depend eolely om the suaetion 
whether there was an unreasenabh)s delay in the necotiation of the 
note by Grableivski, sitheugh in some ciremiatances the question 
of unreasonable delay in negotiating a deuand note may be a aixed 
question ef fact and law whieh shoul be eubmitted to a jury. In 
re Znteate of Philsett, 169 Iowa, 863, S47, 853. In the cane at 
bar the question whether there vas an unresasenable delay in nego+ 
tiating the note shewld be considered in connection with ali of 
the other evidence in the cane, 

Facts which are relevant on the question whether the 
Plaintiff vas an innocent vurchaser are an follewss The date of 
the nete vas June 7, 1995, and it wae payable on desand., ‘The 
Plaintiff purchased the note about Kevenber 16, 1993, The pisine 
tiff learned what the nete was civen for about three or four 
monthea sfter he purchased it, end sbeyt that times he asked 
Grabvieleki te collect it fer him. The avtion en the note was 
begum July £2, 1924. Through bie brether, Frank Derdeinski, whe 
Was Ursbieiszi'ts and Josszenezka's attorney, the plaintiff retained 
attorneys te bring the action on the note, 

Couneces fer the plaintiff contend that there is ne 
evidence that Grabielski was guilty of fraud in obtaining the nete, 


ané that therefore there was no question of fact te eubmit to the 


ery, 
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jury in thie respect. 

In eur epinien the evidence is of such sharacter that 
Teasonable men might differ on the question us to whether Grzebiel-e 
eki wae guilty of fraud. There are fusts and clroewmsatanees from 
which reasonably it miykt be inferred that Greblelski's principal 
object in caliing at the home of the defendants was to obtain 
fraudulently the note in question frem the dewenianta. Tie undies 
puted evidence shows that Grabielski {{4 net azplhmin to the defend 
ante, who apparently were mot well versed in busines matture, that 
they were signing a judgment ucte payable on dewxand; that Orgbielekt 
unnecessarily pereuaded the defencanta to sign the note eat night 
without waiting until the next day te ge to the bank; that Grebiel- 
exi told the defendants thet he had a purchaner for their vreperty 
before the defendants had stated the price ef the property; that 
eltheugh Grabieleki aaid he had ms purchaser, he inserted hia orn 
name in the first contract as purchaser; that Grabielakd «id act 
produce a purchaser until sbewt three weeka oftor the note vas 
signed, ani that purchaser was not able te perferm the sontract. 

Fer the reasona steted the Judgment ef the trisl seurt 
ie reversed and the aause remanded, 


RSVERGEG ADD BESAROBD, 


Ratebett, P. a, ’ and eeSurely, Te s SOnGUI. 
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R. &. LUVYIG, Doing Businesses 
oslles 
* : APPT AL FROCK HBIWIXCIPAL COURT 
va, 


OF CRICAGS, 
VALSNTINE OSIAEN, 


Appellant. 9411.A. 6 19 


BA, TUSTICE JONNSTON OYLIVERAD THE GPINTIOE OF TRE GOURT. 


Thie is a action in the Kunicipal court of Chicage, 
breught by i. G. Ludwig, doing business as A. G, Ludwig & Company, 
the plaintiff, against Valentine Geleen, the defencunt, te reeover 
$910 alleget to be tue te the pisintiff aa ceommiveicns for the sale 
ef property orned by the defendant. 

There have been tvo trislhe of the gage, exch trial bee 
Tere a sury. ©n the first trial the Jury found in favor of the cee 
Tengant. Om motion of the plaintiff the eourt grante? a now trial, 
Gn the eeoond trial the Jury foun? tn faror of the plaintirf ana 
assessed the damages at $910, “ho court entered Jutoment en the 
finding. VYrom this Jutgment the defendant has preesente this apreal. 

Briefly stated the pertinent fusts are as feliews: The 
Plaintiff wee a real extate broker with offices tm the city of whi oage 
The ¢efendant exned preperty whieh he desired to eehl. “re siatntirr 
and the defendant entered inte a written contract on March 17, 1993, 
in which the defendant gave the plaintiff the exelusive ripht te geld 
his property within ninaty Jaye frem the date ef the contract. Ag~ 
@ording te the terss of the contract the price ef the property was 
$27,000, und the commiarions of the olaintilf were to be extimatea 
on the customary rate fixed by the Ghicage Real Estate Beart, The 

‘Pate wee three ner sent, of the selifug orice, The plaintir¢ proe 


eured a purchaser within ninety taye whe wan res¢ty, willing ona able 


te buy the property ef the defendant. In 4rafting the contract giving 
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the plaintiff the exclusive right to seli the property of the 
Aefendant a printed form was used, In thie form blank spaces 
are left for the amoumte of the eaeh payment ant the seliing 
price to be inserted in writing. Im the contragt in evidence 
beth of the blank ssaces Have been Phlled eut iu ink, the emount 
ev the cash payment which the defendant was te reesive being 
$16,000, ant the mieunt of the selling price being $27,000, 

The principal cuestion in the ease, weiss is ene of 
fact only, 6 whether the amgunt of the task payment which the 
defendant was to receive was ineorted iy the bPlamk apace ic the 
printed fore ef the contract at the time the eentract was exe 
uted, or whether the space wae Left blank at the time ef the 
execution of the contract, On thia question the evidence iz 
eonvilieting,. the defendant testified that befrere the sorntract 
Waa signed he viated thet he “must have ali of his cash eal, 
$13,800;" ond that the monee in the contract ver the smount ef 
the eash payment was laft blank whan he signet the contract, dn 
employee af the plisiniisf tenti vied that he prepearst the cone 
tract, end that $10,000, the acount af the gash payment, was 
imeerted in the contrset by tin in imk before the ¢efendent 
eigned the gentrect. Another sepleyes of the plainasiff testifies 
that he was present when the contract wan signed by the dof engané, 
and that the amount 910,006 was im the contract whan the Jefendoast 
®igned the contract. 

The jury were lnsatracte’ by tho court svecifisally 
that 47 they believed from a preponderance of the avidence that 
the defendant refused to accept the offer of a 810,000 wash pay- 
Ment, but agreed te #e1i for « cash payment of $13,560, then the 
dary must find for the defendant. The Jury were alee Inatructed 
by the court teeeiiically that if they believed from a Prenendete 


 Bmee of the evidence that at the time ef the sicning ef the scone 
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tract the sosce in whieh the 816,000 waa written vue let blank and 
there vag e@ verbal apreement hetvern the parities that the cash 
payment should be $35,500, then the fury maei find for the dee 
fanstent, 

¥e 4o not think that the verdict of the jury should 
be dieturbed, The rule ie a familiar one that it is the aneefald 
provinces af the fury te determine the oredibility of the witnesses, 
aad the grebability er improbeDMilty of their testimeny; ond that 
S eourt ef review will sot fntarfere vith the verdict umleas it 
Ss uanifestiy againet the welghi «° the evidenues. oshe Blevater 
Cemseny v. Hulg, “OR TLi., iti, 14d. 

for the xeasune ciated tne judguent ds alfirned, 


APHT RWED, 


Bntgpatt, 2. &., and Keburely, J., conoar. 
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LAFRESCE M, HARGIS, (Plaintirr), 
Anveliant, 


241 T.A. 619 
} 
} 


S°PLAL PROM MIT CTP AL 
we, 
COURT OF CHICAGO, 
GARUEL MeUVALLER and CHARLES B, HALE, 
Doing Business ag Mechanical 
Bpecialttes kfg. Go., (Defendants), 
Apooilees, 


BE, SUSGTICR JOHNSTON DELIVERED THR OPISIOB oF TEN Com, 


This Le an aetion in the Kunielpal court of Uhicage 
brought by Lawrence &, Hargis, the slisintirr, agsinet Gomael Ka- 
Callen and Charles B, Rale, deing tualneas as Bechaniocal “Peelale 
ties Mamufacturing Cesipany, ween two cheake, each for the sum ef 
$500. The statement of claim allegra that 250 wae paid on secount 
of the notes bat dose pot sllege the fate of the payment. Ne sere 
vice of mycwene was hed upon the defendant Hale, Tre defendant Bee 
Calien Siled an affidavit of morite in whieh, amene ather pleas, the 
statute of Limitations wae plended, The esuse wan heard before the 
court eltheut a Jury. 

Qn motion of the plaintiff the court struck the dam 
fendent SeCslien's affidavit of merite from the flies, Kefellen 
@leates te stand by the affidavit. Om April 4, 1925, the court ene 
tered judcment against NeCallen as ef aefoult for $960 and soats, 
BeCallen wee granted an sepeal from the Judgment, nm Aprid BO, 
2925, within 30 daye after the entry of the Jucament, the plaintiff 
made a motion that the judgment be set aside, and thet leawe be 
@ranted tc the plaintiff te amand hie atatement of claim #e thet it 
Weuld show the date om which the payment of $56 wae made, The court 
@enied the motion, Gn May ©, 1995, within 3¢ days after the entry 
of the Jutmmert, the plaintiff mate « mption to set aside the Judge 
ment ent to ¢lenien the cause without prejudice, The court denied 


the motion, From thie order of the court the plaintiff tae prosecuted 
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this agneal. 

Ve are of the opiaien that in furthersnce of justice 
the eourt should have sliowed the plaintiff's motion to vacate the 
gucgment and dinaios the esuse. Geedwillie v. Schayh, $5 111. App. 
Bli, 312; Srteger v. Erisger, 221 TLi,, 479, 464, 

The order of the trial court is reversed ani the cause 
remanied, 

REYERRSSD AND REWARDED, 


Matchett, ©. %., ard Eelurely, 7., conour. 
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CENTRAL REALTY & INVESTHERT TRP ANY, cy A : ¥ A ~< 
a Corporation, fe KL Le 6 i 


Appellant, 

AMPPRAL FROM CIRCvLT COURT 

va. 

i COUNTY, 

PATRICK W, BARABTT, TIROTHY a. 

BARRETT, THOKAS FP. SARRETT and 
JAuSS J. BARRETT, 


Pact cc ene ae mca al Can gee” aie 
& 
= 
Po 
o 
G 


Appallees, 


ER. JUSTICR JOHNSTON USLIVERZD YRS OPINION OF THN COURT, 


Thie is an action by the Central Realty & Investment 
Company, a corporation, the plaintiff, against Patrick ¥, Barrett, 
Timethy A. Barrett, Thomas F, Earrett and Janes 7, Barrett, the 
defendants, to recover comsiersiona as agent for the defendanta in 
@ Matter concerning an alleged exchange af ororetticn between the 
Denaldsonville and Ashburn C11 Milie snd the defendante, 

The ease wae tried belere the court without a jury. 
The court feund in favor of the defentanta an@ entered Judement 
on the finting. From the Jutement the plaintiif hae proseented 
thie appeal. 

The testimony is somewhat lengthy, but in the view we 
take of the cass it will be necessary to state only the rollewing 
fuete: The defendants were the ownere of property im Ch deago knewn 
the Derchester Apartment hotel, and the plaintiffs were ibe esners 

ef preperty in the state of Georgia known as the Red Pebble farm. 
Through the efforte of an employee of the plaintiff, Fred Bliiett, 
there Parties antered inte negotiations with #ach other in regard 
te the exchange cf their oroperties, Om the trial it was agreed 
i Detween the plaintirr ant the defendants that if the plaintifr was 






entities to recover, plaintiff's comelssion should be eetimated at 
$13,000, For a time tha negotiations between the plaintiff end the 


Bonaldsonvilie and Ashburn O14) Filla were eondnoted by correspondence. 
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The important fact that should be emphasized ‘uring this period of 
the negotiations is that the defencante were not willing to pake 

an exchange of properties uslers they could obtain 9100,00C eash 

in the transaction. When Elliott firs? mentioned the matter of the 
exchange to the defendants, Patrick ¥. Barrett, aneaking for the 
defendarite, asked Elliett if the farm of the Donaldeciville an4 
Ashburn O11 Hills had “any lean value.” Ziliifott replied that he 
thought it had, but dia net know how much; that he eculd rind out. 
Barrett eaild, “I wish you would find out beesanse if lt has met any 
losn value ve would not be interested." After failing te agree on 
the terms of the exchange during the negetiations by correspondence, 
Patrick ¥, Barrett, James J. Barrett and Silictt went to Georgia to 
negotiate further. befere they left Chicago, Patriax ®., herrett 
refused te go te Georgba until he had some definite proposition in 
Fegard to the terme of the proposed exchange, Lillistt then wrete a 
Letter addressed te the derendants, in which he agreed, on banalr 
of the plaintiff, to pay the expenses of the two defendants to 
Georgia, and in which he made the following etatenenta: 

“The owners sf the Red Pebble ?arm are to be able, roady 
and willing to pay you $160,000 in money an‘ # portion ef the 
Red Pebble clear of ene:mbrance, or a larger portion of tha 
Red Pebble farm, subfjent to $100,050 mertcnge. The above of 
fer ia made te guarantee you against making a usmless trin te 
Georgia, ané is in lieu of a signe’ contract because we hem» 
lieve that you cam make a better deal by being able to openly 
negotiate with them after inspecting thelr proverty, * 

In the negotiations im Georgia the tefendents atill 
insiated en terms which would give thom 3100,00D eash, The of- 
ficials of the Donaidsenville an‘ Ashburn O11 Mills were ywne 
Willing to mortgage the Farm te raise the $100,000, as the Farm 
Was already heavily encumbered; but they suggested that the dee 
fendants could obtain the $100,000 through a loan from the 
Citizens and Southern Bank of Atlonta, “as the Bank and the Kilis 

i were the same people," The negotiations Finally resuited in the 
; 
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signings of a written contract by the 4efendants an‘ the Donaldson- 
ville an? Ashburn 011 Kills for the exchange of their properties, 
At the time that the contract was signed ao written coummication 
Wasa adiressed to the defendants by 7. 7%. Banks, a stockholder and 
director in the Donaldsonville aid Ashburn Oil Millie, and alse 
viceepresident and executive manager of the Citizens and Southern 
Bank of Atlanta, in which Banks stated that the Citigene ané 
Southern bank of atlanta “will see that you are made 3 lean of 
One Hundred Thousand Dollarea ($160,006) on the land te be conveyed 
to vou by said O11 Milis.” The contract, which was prepared by 
Arthur S. Bussey, the president of the Donaldsenvilie and Ashburn 
O41 Mills, and also the attorney for the Kilis, sets forth in de- 
tail and et length the terns of the propored exchange of propere 
ties, The contract, containes ne provision, however, in regard to 
the $100,000 that the defendanta desired te ebtain. Felore the 
eentrect vas sigmed by the defendentes Patrick ¥, Barrett asid te 
Bussey that the defenitante would net sign the contract wmilese a 
Clause was inserted in the centract that the contract would not be 
binding upon the defendants until it was anproved by John JT. Pitze 
Gerald, ai attermey for the defendants in Shicago, Busasy etated 
that he had no objection to the attorney for the defendante “pute 
ting the terns of the contraet, as agreed weon, in any form that 
he might desire,” but that he, Buseey, “wished to know whether or 
not*® the Donaldsonville and Ashburn Mille "had a definite and 
Satinfactory contract" with the defendants "as to terms;* that 
Patrick ¥. Harrett asid that "the terss of the contract were agree. 
able and satisfsetory to” the dafendante, 

The following paragraph, *bhieh was drafted by Bussey, 
was then adfed te the eontract: j 


"The Barretts have executed this contract subject to the 
approval thereef by Mr. Jehn ‘, Fitzgerald, Attorney at Law, 
Chieago, Ili., as to ite legality and form, an4 their right te 
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have a more definite ani binding contract executed between -the 
parties t uching the matter above referred to, in the event he 
determines that protection of their interest so requires.” 


lt is woon the sonstruection of this paragraph that. 
the question whether the contract was Vinal and oonmlete depondea, 

Before the contract was signed, and while the nego- 
tietions were in such a state of wicertainty that it lesked as if 
the parties would not agree on the terse of the contract, Patriek 
¥. Barrett and Hiliett had a discuasion in vogard ta the pnlaine 
tiff's commissions, the substance of the discussion being ambodiad 
in a written form as follows? 


“Central Realty Agency and lew Go., 
Chicage, b ae ie a 

Mr. Fred ®llistt 

Dear Sirs 


thie 4s te @artity that if a deal is consummated 
between us and the Citizens and Southern Bank ef Ationta, 
Georgia, os: i axohange of our budi ding knosn as the 
Dershester Avartment Hetel and 5000 ucres (cre or iass) 
of iauda in Purser and Wileox Counties, Georgia. That 
you are the eniy braker representing us and that we sre 
te pay you for your services the gam of Tan Thovsana 
(#16,002) Dallara sash and aosie land equities which will 
be decided on at a later date. 

Yours truly, 
Barrett Brov. 
BY... 
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This serewment was net eigred but the absence ef 
signatures ig mat 2 gusstion in anntraversy, Patrick *. Barrett 
and James J, Barrett returned te Shisage, When the contract was 
submitted te Flingeraid, the iefendante’ attorney, Fitacerald, 
refuend to appreve the contraet and wrote a letter te %. *. 
Banks, im whieh he stated fully his reasens fer his refusal, 

Subsequent to Fitzgerald's letter unavecessful ef 
forts were made by the parties ts come to an agreement; and the 
Densldsenville uid Ashburn GL) €llla erete a letter te Fitsgerald 
in which they stated that "the breach of the contract" by the 


defendants “is now accepted by ua as a reseiesion of the contract." 
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It is contended by counsel for the deferdants that the 
Plaintiff is not entitled to recover for the reason that, accord- 
ing te the terms of the sereemont between the plaintiff and the de- 
fendants, the plaintiff vas te receive commissions only “if so eal 
is consummated between" the deferjiants "and the Citisens and 
Seuthern Bank of Atlanta;* and that the deal was never conmmanated. 

If the agreement alone shoul? be considered, sinus the 
eeanae of preperties between the defendente anid the Tenaldgone 
ville and ashburn O11 Hills was never effected and therefore the 
é¢@al was not in fect censunmated, it may be thet the olaintiffr 
would not be a@ntitied to recever any commlasions. Kut when the 
.clreumstanoes in which the agreement was unde sre conzidered, we 
think that on s Pair opnatruction of the agreement, the plaintiff 
and the defendants used the phrase “if the deal is consummated" 
in refersnce te the axesution of a vaild, binding contract setween 
the defendants and the Sonaldsonville snd Ashburn O11 Hills, 

the principal question im the eaes ie whether the con- 
tract between the 4efecdante and tha Benaldeonville an’? Aehburn G41 
Hilis vas accented by the sdefaniants sa a snapleted contract. Other 
questions are discussed in the briefe of counsel, but in the view 
we take of the principal queetion, ff e{11l nat be secesnary to 
coneaider the other qusatiena, 

Gounsei Ser the dafsntants maintain that the eontraet 
Wes not % compicter cuntract: that it was a somAisional coontraet 
which Was not to be final unless it was approved by Pitserrald, the 
Bttamey fer the defendants, 

Cowisel tor the plaintiff contends that the contract wa 
& valid, binding eovtract; that the peragraph in respoet of Fitse 
S@rald'’s approval “Limite! the scone of Vr, Mtagerald's approval 
to ‘form and legality' and to the matters embraced within the eon- 


tract;" that Fitsgeral’ was sutherized to change the form of the 
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contract, but ~as not autherized to chance or rejfeot the terms 
specified in the contract; that Fitzgersld did not disavprove of 
the form or the legality of the contraet but obfected mainly te 
the contract because it dij not contain a provision by which the 
defendants would ebtain $106,000 on the exchange of the vreperties. 
In eupoort ef thelr contentions, counsel Yor the plaintilr eites 
the follewing authorities: Sanders vy. Pottlitzer, 114 bh. Y. 309; 
Reasiteur v. Bilicr, 3 Appeal Cases, 1124; Fowle v. ¥reenan, 9 
Nesey 351; Hai v. Hall, 1#5 i111. 95. 

In our opinion the cuntraet was not accepted by the 
Aefendants as a completed contract, Ye think that it wee e condie 
tienal contract, dependent weon the aporeval in <ood faith and in a 
reagonablie time ef the defandante’ attorney, Pitegerald: and that 
ginee “teygerald disarpsraves of the contruct, ait singe neither the 
question of gecd Faith ner tims ie raised by the pleintif?’, the 
eontract di4 not become effective, We have reache! this cenclusion 
from « caneiceration ¢f the contract slone, independently ef the 
beekgrownd of the eentract, In the paragrach which was a‘ded te 
the contract, and which previded for the approval of the contract 
by the defendante! attorney, Sitagerald, the approval ef Fitegerald 
Was sot limited te thea question omly of the Legality ana form of 
the contract. After stating that the contract should be subject 
to the appreval of Yitsgerald as to its “legality and form,” the 
paruagragh gave the defendants the further riesht "to heve « more 


@eYiniste and binding contract executed between the parties touching 


the matter above referred to, in the event he (itegerai a] determines 


i 


and form” in the paragraph never sabenld have been added. If we ime 


that protection of their intereat so requires.” If the eontract wae 
fintended te be eubsitited te Fitagerald for hie appreval as to its 


legality on4 ferm only, the clause which follows the words “Legality 


ty 
ita the intent to the parties te limit Fitzgeral('s apscreval ef 
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the contract to legality an‘ form only, then the insertion of the 
Glause immediately following the words “legality and form" merely 
eerved to obscure and confuse such dntent of the parties; and in 
erder that the clause should have such imputed meaning, the clause 
would have to be construed as expressing in different phraseology 
the same idea as the preeeding clause, namely, that Pitegerald's 
aporoval extended only to the "leenlity ond form’ of the gentract, 
In other words, after the paragraph hed provided in terme in one 
Clause that the eentract vase to be submittes to Siteagerald for hie 
approval as to “legality an? form,* we muet aseume that the para 
graph wnnecersartly repented the enne idea in another clause ime 
mediately fellowing the first clause. But in our apinion the 
Language of the paragraph reasonably will not admit of sueh an 
interpretation, In our view the slause Yollowing the words 
"legality and form” was intended te eonfer substontially different 
and breader powers on Fitzgerald. According to that clause Fitze 
e@rald hei the right to make "a more definite and binding contract” 
in regard to the matter contained in the contract as drafted, in 
the event that he shevwld determine that thie was required in order 
te pretect the interest ef the defendants, The clause “id net nro- 
vide that Witegerald might make only the vartioular contract as 
drafted more definite ant binding, It provided generally that he 
might make "na more 4efinite and binding sontract." The only ree 
atriections on Fitsgersid's nower were that auch a corntraet should 
be limited to the "matter above referred to, * that is, the matter 
ee contract as drafted’, snd should be made if in hie diseration 
Z* datrent Waa necessary for the protection of the interest of the 
@efendants, We do not think that if Fitegerald determined that 
the protection of the interest of the defendants required "a more 


definite and binding contract," he was restricted, im the prepara « 


tien of such contract, merely te changing the form er phraseology 
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of the contract as drafted, In our oninion he wae nuthorized to 
alter materially the contract as irafted, an’ even to rejfoat pro- 
visions of that contract, provided that he was of the optniém in 
goo’ faith that the protection of the interest of the defendants so 
required, If in hia opinion the interest of the defeniants could 
net be protected merely by changing the form and phraseology of the 
eontract as drafted, he had the right to make shunger of substance 
im the contract. 

Sinee he wan the final arbiter, the questions whether 
his decision in regard to the necessity of a more definite and 
binding contract was correct or incorrect, or reasonable or wnreasone 
able, are not involved, provided that in reaching hi@ deciaten he 
was actuated by a honest purpode to protect the interest of the 
defendants. And his honesty of purnese ia not questioned hy the 
Plaintiff, In this situation we do not think that the minds of the 
parties had met in regard to the terms of the contract as drafted, 
In our opinion the contract, as drafted, was a eonditional contract 
only, aubject te material and substantial ehangre which “itsgerald 
might make, anc? which might neceseltate further negotiations by the 
parties before a definite final contract covl4’ be agreed upon. 

In this view it is wonesersary to eoneider the reasons 
that Fitggerald cave for not approving the contract as drafted, 

The controlling question is the one that we have decided, namely, 
that by providing that the contract as drafted shoul be subject to 
Fitzgerald's aneroval, the parties aid not aecept the centract as 
drafted as a final completed contraet. 

It may be etated, however, that Fitsgerald gave other 
Yeasons for not appreving the contract ag drafted, than the reason 
that the contract 414 net contain a provision in regard to the 

— $200,006 whieh the defeniante desired to obtain in the exchange of 
| properties. 
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vo are strengthened in the conclusions we have 
reached in resnect of the conditional nature of the contract ss 
drafted, when that contract is considered in connection with the 
facts leading up to its execution, wid the elroumetancesa in which 
it was signed. 

We do not think that the casea cited by counsel jor 
the plaintiff support his contention that under the paragraph 
which was adde4 to the eontract as trafted, the contract waa sub- 
geet te Vitzgerald's approval only as te “legality an! form.” 
The facts in these cases are materially different from the facte 
in the case at bar, In the eases of Sanders v. Fottiitver, supra, 
and Reasiter v. Miljer, ayuprs, the terme of the aentract had been 
agreed upon fully and 4efinitely by sorreacontence, on? ali that 
was necessary to be jones waa to embody theae terma in a Fernald 


contract, In the case of Fowle v. Fresuan the perties had 





agreed on the terme of a contract in a writite mauorontum, which 
Was sent to the solicitor of cre of the parties for the solicitor 
te prepare a formal contract. In the cuse of Hali v. Holi, aupra, 
the parties, after executing a written contract complete in Liteelf, 
verbally agreed that a more formal contract ahovl< be drawn wp and 
executed. 

Since we are of the cpinion that the dafendante and the 
Demaldsenville and Aehburn O11 Bille 414 not enter into a valid 
binding contract, it follows that the pisintivtr isa net entitled te 
resever commissions. 

Yor the reanone stated the futiment of the trial court 


is affirmed, 
APFTRMS>. 


Batehett, P. J., ad KeSurely, 7,, copeur. 
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WLESTVOCD PRESTOR, } 
Aprellee, ) 
) APPEAL FROK SUPERIOR COURT 
VE 
OF COOK GoUMTY, 
LEGN TAT2, 
éepollant, 


2411.4. 619 


ZR, JUSTICE JONNSTOK GELIVERED THE OPINIGN OF THE COUNT, 


This ds an section brought by Fleetwood Preston, the 
pisintiff, against Lecn Tata, the fefenaant, to resover demeges 
for injuries alleged te have bean cavse? by the negligence of the 
deferfant in not keeping the rtsirwose of a budlsing eyned ty him 
properly Light, 

The ease wor tried berare the court ant oe fury. The 
jary returned 5 verdict im favor of the plaintiff in the sam of 
$2000, and the court entered fuctcment on the wertict. Fram the 
gudgment the defendant hue preseeuted the present aryeal, 

&Li of the assignments of errer of the defendant ree 
late to matters whieh ors not part ef the reenrd uiless orescrved 
by & bill of exeentions; an? an the bill of exesptions has been 
mtrieken fron the recard, the aseigements of arrer cannot be ree 
viewed. 

She Judamont is affirmed, 
ABST Rites, 





Matohett, P. J., md HeSurely, J., eoneur. 
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APPR AT. FROM MINICTPAL COURT 


©. A. JACESCH CO,, a Ucrporation, 
Appellee, 


ve, 
OF CHICAGO, 
BLARORATED RRAVY RGOPIEG COMPASY, 
& Corperation, 


eee el ee em ee a ts tae 


Aomellant. 


BR. JUSTICN JOHRETOR PKLIVRAED THR OPISIGH OY THR ComT, 


This is an agtien in the amicipai ceurt of Chicage, 
brought by *. A. Jagkeon Ct., & cervoration, the plaintifr, sgainet 
the Plaborated Neady Roofing Company, a curperetion, the defendant, 
te recover from the defendant s belanee ef #582.61 slleged to be 
due for labor and material furniched by the plaintifg te the defend. 
ant. The case wae tried belere the sourt witheyt « Jury on an 
agreed statement of facts. fhe sourt found the iseaca egainet the 
defeniant end assessed the plaintirf's daesges at $852.60, From 
the jntoment on tee finfing the defendant haa proseeutet this ape 
peal. 

The faeta briefly stated are as feliews: WY, ¢, Martin, 
@eing business as %, ¢, Kartin anit Company, desired to wake pur~ 
shasee from the plaintiff on aredit, but oring to Martin's unsatis- 
factory rating and finenedal responsibility, the plsintlirf refueed 
to extend credit to Kartin unlees the defendant wewld sign the 
requisitions for the goede whick were to be delivered by the piain- 
Wir te Hartin, The defendant agreed to sign the requisitions, and 
SR agcount fae epened <n the books of the eliaintiff in the name ef 
the defendant, Ali of the payments to the plaintArf were made by 
Martin, but the paynente were credited to the aseount of the de- 
fendant., At no time did the defendant make any payaents te the 
Plaintiff, This practice continued until April 3, 1925, up te 


whieh time Kartin bed made purchases amounting to $1585.97, and 


had mad@ payments aggregating $1000, Gn April 3, 1925, the 
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plaintiff opened am secoumt directly with ®. 6, Kertin and Come 
pany. it will be observed that st thie time there war a balance 
due on the usgeunt of the defendant amounting to $895.97 fer 
goods purchased by Bartin, After the plaintiff syoned the account 
with ©. C, Martin end Company, the plaintiff charged all goeode 
which were erdered by Kartin to that aceount and credited the 
aceount with 211 the paysiente that Martin wade. On Nevenber 7, 
1924, the payments made by Martin after the plaintiff had opened 
the account with ¥, ©, Martin and Company, sggrecated $600 and 
sheved that the aceount wae evernaid ta the amount af 94%, 44, 
The contention ef the dafendant is that all of the 
Payments made by Martin, beth the payments anie before the acenunt 
Was opomed with ¥. (, Zartin and Gompany, anc the paymente made 
after the opening of that agecunt, should have been applied by 
the plaintifY te the aecount of the defendant. In our opinion the 
Payments made to the plaintlif by Martin after the plaintirr 
@pened the aeeomt vith ¥. ¢, Kartin amd Cospany were eredited 
properly to the agecunt of ¥, OG, Kartin and Gempasy. There is no 
@vidence of any agregment between the plaintiff asd the defendant 
that all the paymente made by Kartin should be eredited te the 
aceowit of the defendant, There is no evidence of any col 
iusion between the pleintiff and Martin, Counsel for the defendsat 
Maintain that the plaintiff had no “right te dieregard, arbitrarily, 
@ course of action which it kad itself imetituted om* pursued with 
the knowledge of the defendant, and avsly the paynents sade by 
Martin to any other account than that of the defendant, as if had 
heretofore pureued;* that “when the plaintiff, arbitrarily, without 
the knowledge ef the defendant and witheut notice to the 4afendant 
' opened a hew secount and extended eredit to ¥, ¢. Bertin and accapte 
f @4 payments of more than sufficient te discharge the aefendant frem 
any liability whatever, the rights ef the defendant were wnjustly 
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prejudiced in euch spplication, * 

Ye do not sgree with the cententione of counsel for the 
defendant, Ye de not think that the plaintiff was under a legal 
duty te notify the defendant that the Plaintiff had opened a separate 
account with @. ¢, Hertin oan’ Cempany. Ber are unable to parecive how 
guch a duty could arise in the cirowamtences, In our opinion there 
ie no evidence from which 1t coul’ he inferre4’ that the plaintirf owed 
the fefendant any such duty, Appsrentiy counsel fer the defendant 
aseume that such a duty waa ercuted by reagen of the Pnet that bee 
fore the epening of the sersrate account, the practice ei tha plaine 
tiff had bacn ta apply the payments made by Eartin to the aecuunt of 
the defendant, Sut althowgh such a eractice And existei, 1éi Aoea net 
foliow that plaimtifY was wider « legal auty te notify thea defeniant 
that the plaintiff had opened a aevarate ageagunt with ¥. 0. Suartin and 
Company, There is no wyidence frem whieh it envld be inferred that 
the plaintiff wae precluded from extencing credit direutiy to Sartin, 
Furthermore, the defendant was mot dependent voem the plaintiff slone 
for infersation im regard ta the aetions ef Eurtin, Frow the fact 
that the 4efendant wae in the nature of a gueranter for Aertina, 
Feasonahly it would be pregumed that the deferdant wenld keep ine 
forme? sas to the payments that Mertin wee weking on the defeniant's 
acecunt with the pisintiffr. 

We fail te wderstand why the defendant aposarentiy made 
mc effort te ebtain information in regart te ite account with the 
Plsintiff, particulariy im view of the faet that the seeount was 
kept for the benefit of Hartin, In our view ne legai rights ef the 
defendant have keen unjustly prejudiced ty the aetsa of the plaintiff, 

in support of their contentions counsel for the defendant 
Gite the following cases; The Uhicago Vitle & Trust torpany v. The 
ay, 412 111., 306, 457; Halsted v. Grisfen, 173 
TMi. App. 551, 587. Ye do met think that the eases are applicable 
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te the esse at bur, in the vase of The Uhioage Titis & Fruet 
Sompany v. She Senizal Seust Company, munya, tha court held the 
Aebdter has the right te have hie payment applied ts the sebt ag 
he 4irects; and that if the preet shows that the dobter made no 
euch direction, then the ersditior may apply the ersdit aa he nees 
Tit, im case no third psrty ia unjustly prejudicec, in the ease 
at bar te auch questions ars presente as toere were t¥o ‘abters 


each with a separate ageowst. In the case of Hgts 





AyBTR, it wae held that after s paynent has once heen applied, it 
gannat be changed witheut tbe consent ef ties purities. in that 
eee there wers two sccounte but omiy one debtor, 

for the rensone incigaiai the judgement ia aftizmed, 


AFPIRRED, 


Meterett, 7. 7., an@ PeBurely, 7., oomeur. 
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STELLA V. HEALEY, Adwinistratrixz 
af the Sstate of SDPARD J. MEALEY, 


) 
Deceased N - 9 
: Appellee, ) Dd A 1 i Mae G6 foc! 0) 
APPEAL FROM MUNICIPAL COURT 
v5. 
) OF CRICAGS, 
LEROY F, SULLIVAK, } 
Appellent. ) 


ER, JUSTICN JGRRATOR DELIVERED THE OPINION OF THE COUrT, 


This is an aypeal by Lercy F, Sullivan, the Jefendant, 
from a Judgment in favor of the plaintiffs, Stella V. Healey, ad- 
ministratrix of the estate of Adward J, Healy, deceased, in an 
action in the Mamicipal court of the City ef Chicago, brought 
by the piaintiff emia prowiseery note executed by the defendant 
and payable to Adward J, Hesley, deceased, 

the case was tried before the esurt and a jury. The 
jury returned s verdict in faver of the plaintiff in the own of 
$6423.60. 

The mote, “hier was fated Apriik 28, 1919, was Yor 
$5,000, payable three years after date with interest ot the rate 
of five per cent per annum. Edward 3, Hesly died Ameuet , 1927, 
The defense of the defendant is stated as follows in hie affidavit 
of merits: 


"Defendant saye that during the year 1919 he contemplated 
conetrueting « building to be used sas an antomebile aslesrecm 
te be leaated at the premises comionly Knews as Fo, 4761 Bast 

Washington boulevard, Chicego, [liteasis; thet in order te ace 
quire sufficient money te sonetruet enid beilding it was 
Boeecssary for thia defendant te erseure a bull ding Loan of at 
Least $40,006 on the premises aforesaid; that befers a lean of 
such an amount could be preecured it woul be first necessar 
te Gatisfy the srospective bend oempany about te make aadd Seas 
that the vacant ground upen which anid centemmlhated bull ding 
Was ta be erected had a velue of mot lear than $14,000; that 
thie defendant had, in Jonuary, 1919, entered into a contract 
with the owners of said above deseribed verant pronerty te 
Purchase the same for the mum ef $10,000; that believing the 
Vacant land in question te be of the value of at Least £15,000 
this defendant believed that he had a right te represent that 
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said land was of the value of 915,000 te any bond eompany ine 
terested in making sai? loam above mentioned; that thie dee 
fendant fearing that inguiyics might be made on to hew this 
deieaijant beeme pomsessed of sufficient money to pay Tor 

eaid vasant land aforesaid, conceived the ifea of etating, in 
sese he wags interregated on this point, that he had borrowed the 
sum ef ¢6,000 from one Adward ¢. Healey, now decensed, who was 
am wnele of this defendant, and that he had given said fdward 
3, Kealey his promissery nate Yar said amowmt ae evidenee of 
said iodevtedness; thet in order that sald Bdwerd J, Mealay 
might be in a pevition te exhibit aaid nete te any bend company 
who might investignte said propawsed loan of $40,000 minutely, 
and who might make inquiry of suid ‘dward J, Healey, deceansed, 
and ask to see said note gf $5,000, this defendant executed and 
delivered to asid Sdward J, Healey a premissery note in the 
werda ent fiscures fallervinge, towwit: 


PghOO, OO Chicage, April “Sth, 1919. 
Three Years «efter date I sromine to wav to the order 
of Mdward J, Healey Five Trourend ent po/lL0O Solisra at--<. 


Value reeetved with interest at the rate of 6 wer cent per 
SIUM. 

Lahey ¥, Sullivan, 
BG peeeneesee DUG ADF iL HUGE, 2383, 


Thie defendant further says trat while said aete racites 
that value waa received, the true Fart te that ne money or sny 
consideration of any kind or mature whalesever wae ever given 
by the said Zaward <. di@aley or any other person shomsoever, 
te thie defendant ner 414 thie defendant ever receive any con- 
sideration oi eny kicd ox nature whatsoever from waid Sdward J, 
Sealey, or any other person Yor the sxeeution of sald netes that 
at the time when sald nets was given by this defendant to aaid 
Sdward 3, Bealey, deceaect, it was then and there agreed by sand 
betweer said idward ¢, Kealey an) thin defendnnt that the sald 
Béward J. Healey would surrender wo te this defendant the aeid 
Bete above deseribed at any tize thet he ehould be resuested a6 
te do by this defendant. This defeodant farther cays that in 
2919 he senuired title te anid vacant premises above dosoribed 
and Was evesesetul in procuring a building Lean of 346,090 on 
said preverty and finished the conatruction of an sutcmebile 
sales and @+er room bullding op sald previses turing the year 
2029; that thereafter, beilewing no further neeesslty existed 
for the said Sdward J, Healey te sontinue to held and poasees 
the eatd note hereluabeve 4esoribved this defeniont aporeanched 
the said Hawnrd J, Nealey and Peyuaste’ bin te eurrencder the 
aaid mete ta thia defendant in seoordAsies with hie spreement 
ap hereinskove set forth; that the sald Edear’t 7, Healey then 
amd there repregente’ to thia ¢elendant that he Mad Lone bee 
fare destroyed aaid note, believing that the precuring af the 
$40,600 Duliding loam and the completion of th: conctroctien of 
the tuliding sade the preservation of the note mo longer neees~ 
@ary and that By resHon of hic act in testreving sai4+ nete he 
wae urable to surrender the sane te thie defendant; thet this 
defendant believing said representations wade ty the enia Bawar 
J. Healey to the esfect that oald note had berm 4eatroyed and 
wae no longer in existence te be true and having mo knowletge 
te the contrary made mo further inquiry regarding the same, 
This defendant further says that there never was any considerne 
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tion of any kind or mature whatsesever for the giving of maid 
promissory sete aforesaid ani that he is entitled to have sald 
note deelared mull and void and delivered up and cancelled 

ene nnlled in accordarice with the agreement whieh the 4e. 
fendant had with said deceased. Wherefore thie defendant says 
that he is net indsbted to the pisintirY in any sum whatacever.* 

The prineigal aszsignuente of errer urged by the dew 
fentant are that the verdict ia against the weight of the evicenee; 
and that the court erred im net gravting a new trinl on the crouné 
of newly divecvered evidence, 

The only evidence introduced om bebvalf of the platine 
tiff was the testiseny of the slieirtiff herself, Yer teatimony 
Yelated to the manner in vhieh she ewe inte the poenaseseion of the 
note. Thore sre contradictions in her testicomy. She teetified 
that che saw the note in Nealey's pocketorok severnl weeks before 
be died; thet she found the nete in hie poeketbeok Juet the 4tay 
betere he tied; that Bho found the note in hie peckethock the gay 
after be died; that the firet time thet she saw the note es the 
Bax after bie death, ‘The fact remains, however, that aecsording te 
her testinony Healey wae carrying the note in his socketbook just 
before his death, although the mete hed been given him by the ie- 
fendant three years before, fhe significance of thie fact spycars 
wher it in conrideread in conneetion with the teetioeny of Harry ©. 
Elassen, whe tertified om behalf of the defendant that Healey tele 
him abevt five days before his death that he het a note fer J800C 
which belonget to the defendant, and that he wae ccing over te see 
the defendant. 

The defendant was Jlequalified by etatute frem tematic 
fying as to the trenenetion in reger4 to the nete hatecen Pim and 
Healey. Tut the evidence introduced on behelf ef the defen¢ant 
tends strongly te supoort the ellegationa in hie affidavit ef 
Merits. The follicwing Lotter erhien the defenaent erate to Sealey 


om Bay 34, 1919, was otmitted im evidence: 
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"Near Séwerd: 

The follering Lie on anweeration of the fnete ag TI 
relate? ther to yor over ‘he wire. Lountion of property Southe 
weet corner 47th avenue and Bashington boulevard, cost 712,600.00, 
Amount furni sted by yeu PROTO, OC three years and yon ore willing 
te extené it if necessary, Kane of lean peovle, Gooner A anaes 
ley, either one of whom may call you Up; amount they are fure- 
nishing is 240 ,600,00 for the ersetion of the building, nature 
ef business tc be cenducted an premises - sellinw automobiles. 
Your taking a promiessry mete rather than o judgement mete, ox- 
plain by saying that through your beilef in my ability end your 
knowleige of me sa ga business man YRe has succeeded with his 
purposes in the post, seupled with the relation that yeu hold 
terarde my wife whom yeu sre very fond of, that the question 
eof more substantial secarity eas sesondtary with you. lew, Ed, 
t am 4eperding uoom yes to sequit yourselr with hener if called 
wpen in any way that you ean do it. Time necessitates that I 
ve bricf, Weul’d like to tell you ail abeut it when 1 see you. 
Thanks very much ani beast regards frem me, 

Ray." 

fre ewidenee on behelf af the dafendant showet that 
abeut four days before Healey's death Keeley told Flaesen that the 
ésetar had teld him that he, Fesloy, 414 net heave lang te Live; 
that he, Neeley, tel4 Klassen toat ke, Hesley, bed something he 
eught to take anre of af once; that ke kad 2 note fer $4,000 
made by the defeninnt, but thet the defendant 4414 net ore him any. 
thing; that he intendet te give the note te the deferdant the firet 
time he sar his, or he might mail it te him, The evidenee om bee 
half of the deferdent further showed that Henley hed a pafety de+ 
posit bex in the Firat Hationsl Bank, in “hier he keot bie vale 
ables; thet at the tise of Ais death the note was net there bret 
wae in bin poeeket; that «6 the tine that the note wae executed 
Healey’s bank depeatte averaged omly sbeut $1700; thet at the tire 
ef Bealey's tenth he had on deposit in banks 312,302.01, but thie 
wae three years efter the time then the note was execute4t; thet 
the pleintitr nat dentrayed all of Hesleyta bocks and papere ond 
could met croduee Hereley's bank boeke, oanmenlled cheekn or cheek 
stubs. 

here ig nothing in the evidence te chow that Fealey 


aver paid te the defendant 28000 ty cheek or otharwige, 
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We are of the opinion that the verdict is manifestly 
against the weight of the evicenee, 

In this view it will mot be neeessary to decide the 
question whether the motion for the new trial on the ground of 
newly diecovered eaviderce sheul? hove been grantad. 

Counnel Sor the plaintiff contend that “courte will 
net entertain a 4efenas of this kind;* that “when two parties 
conspire tagether te defrand a third the general rule is that 
courts will not ai’ either of them to reeever umes an agreement 
foun4ted upon fraud, but will leave them where they put theneelves;" 
that “the rule te usually expreasei in the legel maxim ‘in por{ 
delicte melior eat onniitio defendantix. 

The defendant ia not senking to defeat the aetion of 
the plaintiff on the ground treat the transaetion was fraudulent. 
The defence of the defendant is that there wae no consideration 
for the nete, But it is not neceesary to decide the questions 
whether there wae « coneviracy te defraud, an¢ if se the affeet of 
sueh conspiracy in reger? te the defense qi the defencant, as the 
Plaintiff hse not saved these questions for review. The reeord 
fees not show that the plaintiff raised the cueetione in sny manner 
in the trial court, either by the pleadings, ebicotione te the 
evidence er otherwise, He crass errar has bean asaizned by counsel 
for the plaintiff, ana none coul4’ be senigned, an there has heen no 
Fuling of the trial eourt on the sueations. 

The Judgaent is reversed and the cause remanded, 
REVERSED AKD RRMABDRD, 
Matchett, F. J., wi¢ MeSurely, J., concur. 
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AYPRAL FRO SUPPHICK COURT 


Wiiitae J, ZURPHY, 
Appelles, 


¥E. 

OF Gaok. COURTY, 

ana JGHN A, Prida, as Uivil Service 

Commiseloners of the City of Chicago, 
App sllantea. 


Rie i ere ee eee ae ana 


ER, JUSTICR JOHNSTON DELIVERED THE OPISIGK GY THN COUT, 


This is a petition fer a writ ef certiorari brought 
in the Superior court of Cook causty by Sillias v. kurphy against 
Bicholaa A, Finn, 24ward J, Davie asd John A, Pelka, as Civil 
Service Commissioners, te quash the reenrd of the Civil Serwiee 
Gemmiseien in the preceedings wherein the petitioner waa 4ise 
charged {rec the position of patrolman in the devartment ef 
police of the City ef “hicago. 

‘the resnondents Zesurral te the petition, The eourt 
OVerergiea? the dauurrer end Lesuet the wrié af certiornri direate 
jug the respendents te eertivy te the goeurt the record af the 
Progesdings befere the Civil Service Couniesion. On the return 
of the writ with the reeord of the sroceetings the respondents 
Meade @ sotion te qinsh the writ, wid ths petitioner neve te 
quash the procecdings of the Civil Servier Gematiesien. Fre court 
Overeryuie!d the setian of the raspondeata, and granted the motion 
ef the petitioner, Frou the order of the gourt the reapontents 
have preseeuted thie snesal. The return of the reasendente ia as 
falioes: 

 SPiret: Thet on Hay 12, 199%, charges agelnet the peti- 
tloner, Willian J. Murvhy, were preferred by Charles 0, Fatze 
Merrie, a9 Sunsrintentent of Pelies of the Clty of Chicage, 
tegether with syvetfications ef particular sete and contact 
gonetituting the respective viclstionsa charged, which eharges 
and epegifications are hereinafter fully set owt am part of the 


Fegeré and returr im this cause, and zal+ aharges ans epeqificm. 


thems were filed with the reepontent, Civil Service Ceomisaton 


amp Ake : 
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2 Ts Seeond: That the respondent eavaed to be ieaued 
ar Catt Seauans ao preferred on@ filed before Lt. a wre tien 
ferm of natice direoted to raid petitioner, Wiiliar I, turphy, 
commanding him te ba and appear before the respondent in Room 
612 City Rall, om the 24th day of May, A, %, neil at 1 o'eloek 

to answer an‘ defend against ea} id sbarges; shat 8 aopy ¢ 
Baoh® charges Was made te acdaupany Ball notloa; that naid petie 
ticner, Willian: J, Buryghy, vas on the 17th day of Bay, 1922, 
duly served with eatd netice by having « copy thereof Selivered 
to him, that said noties issued by the reamondent and proof of 
gervice thereof en the petitioner are fully shaws by the rege 
ard in thie cause hereinafter set out as part of the record 
and return herein. Third: That to wuetada the charges sfore-. 
gaid, the resvonient heart the textimeny of Ghe witnesses in 
connection with the ebarges filed, a true, Tuli ont soaplete 
transeript of ehich ie incorporat«d im the reeor’ af the 
Commissioner hereinsdter set out in this return «8 part there- 
of. Fourtht That the following is & trues, Tuil and geaointe 
traneceript of the reeerd ef said prosevdings affecting this peti- 
tioner, eartivied by the Jeeretary ef the Kesponient, ioewit: 


Here are set cut the espy of the netles to the petitioner, the 
reesint ef the setitiioner af the notice, the affidavit of service 
af the notice on the petitioner, the charges Tiled with the Civil 
Service Comeicsion ageainet the petitioner, the Liet of the wite 
nesses, the fintings and deaistom ef the Civil Service Gomnmissien, 
the order of dieeharge of the petitiensr, the etatement that a ree 
hearing Was sllewed woen the requrat of the Superintendent of Pelie es 
and that reinetutement of the petitioner waa denied, 

She finding of the Civil Service Gsauwianion was as 
foliewst 


“in the matter of the investigation of eertain charges 
againet Wililam J, Rurphy, the Civil Service Comission new 
here finds thet eal! shargees were made in eriting ens riled 
with the Civil Service Commission on the Lith day af Ray, 
2022; that said charges euue on fer hearing a4 investiga 
tion before the Civil Service Uommixeien on the °4th day of 
Bay, 1922, and again on the 7th day of Jane, 1929; that a 
notice stating the time when whd the plese where this ine 
veatigation was to be held, together with a copy of said 
eharges, was delivered to the geld Willias J, urphy en the 
17th day of Kay, 192%; that the enf4 Villian J, Kurphy was 
Ret present in persern or by counsel at said investigstion; that 
the witnesses were sworn an¢ teetified under oath, and the 
Civil Service Commission having hear’ ali the evidence adduced 
enti heing fully sévised in the prem! sea, now here finds from 
seid evidence the facte to te as follewea: That the said 
Willies J, Kurphy engaced in an altereation ith ane Pete 
Vrotelyak and one Eike Braetich, «ni thet saf4 Wiliiem J, 
Hurphy shet the esld Bike Breetich, ond the eni4 sheet lrg 
heing unwarranted; that Acting Lieutenant Peniel Brewn tes. 
tified that the eal 4 ¥illias ¢, Burphy waa intexieatea at the 
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time of the shooting. Wharefere the Otvil Service Commisaton 
finds that the sald Wiliiax J, Nurshy is guilty of the charges 
felleving: Intexieation: and it is hereby ortered that the 
gaia Filijae J, Surphy be discharged frem the Police ferart- 
ment and frow the City of tsicuge." 
Brea an imepection of the record of the Civil Service 
Gownlesisn we are of the opinion that the Civil Service Cemuiesion 
heft jurisiiction of the petitioner sii ef the sutjeet matter, and 
that the Civil Service commission 114 not exeeed ite jJuriedistion 
or otherwise preeesé in violation ef Low. 
km this state of the reeerd the motion of the netie 
tioner te quash the reeerd of the Civil fervice Vomeiesion should 
have been denied, ana the motion of the rescondents te quaah the 
writ of certisrari shewl4d have been sliewed. Funkhouser v. 
Setfin, S01 Til., 287, 45, 


The order of the trial seurt is revereed, 


Matehett, P. J., and Seturely, J., conenr, 
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CHICAGC TITLE & TRUST COMPANY, +r ; 

as Trustee, and KR, POSNER, vd 4 1 $ JA. G > O 
Aprelless, nities 
APPRAL FROM CIRCUIT COURT 
7s, 


BARL H, JGOICE, ELSI ¢, AvUCsLT 
and K, RK. ROWALT, 
App eliante, 


OF COME COURTY. 


ee ee ee ee eee eee! See See ee 


ER, JUSTICR JONASTGH GELIVENED THE OPINTOR OF THE Com T, 


This ie a auit brought by the Chicasn Title and 
Trust Company, acs trustee, and A, Posner, the complainants, te 
ferselose a trust deed exeauted by Zari 1. Jaies, one of the 
defendants, te secure his nete fer $2000, The bill ef complaint 
alleges trat Bleate C, Rewalt an¢ %. 4%. Rewait have er claim some 
interest in the mertgaged premives, Jolee failed ts appear and 
was defaulted. Elsie ¢, Hewalt and %. 2. Rowalt filed separate 
angwers. Elsie 5. Hewalt alleged that she sequired title te the. 
preniees from Jolee by warranty deed. |. BH, Howalt averred that 
his enly interest in the premises “is that of imehoute dower. * 

The ¢ause wae referced to « master te take testimony 
and report his conclusions, The mueter found in faver of the cone 
Pisinants, The court entered a deerme in aecordanee with the finde 
ings of the master. Frow the deerea the defendants Elsie ¢, Rewalt 
end RH, %, Rawalt have vresseute? thie anpeal. 

The defendants centent thet Peener is net the legal 
helder and owner of the nete. The note ant trust deed were introe 
duced in evidence by the complainants, a4 Brmest W, Clark, on bee 
half ef the complainants, testified that Peener was the ewner ef 
the note. This proof made « prime fucie oase Yor the comp) ainants 
and the burden vas upon the defendants to shey a valid defense, 
Bouginet v. Winter, 91 111. App. 106, 108. No evidence was intro 
@uced on the part of the defeniante te overcome the prime facie 
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ease of the complainants, but counsel for the defendants contends 
that the teetimemy of Clark is inherently improbable. We do not 
agree vith counsel for the defensants. 

Counsel for the jeferdante further contents that Jolee 
414 mot receive any consideration for the nete an? trust deed; that 
he had no interest in the property and was merely acting as « dummy. 

We de not think that the defendants ore in «a pesitien to 
Faise the queeation of want of coneidsration, In their answers as 
eriginally filed they do net allege want ef consideration. Ig was 
met until the day that the deere of the court was entered that they 
amended their anevers by alleging want of comeideration. Sut the 
recerd foes not show, us Tar as we are sble to discover, that they 
made a motion to refer the cauee te the master to take proof on the 
issue of want of consideration. Hoevrever, aside frem this question 
the evicenee shova that Bleie ¢. Rowalt in her warranty deed expressly 
eesumed the mortgage and agresd to pay 1%. The evidence alec shows 
thet the interest on the mertguge was paid, end that when the note 
matured EK, E. Bewalt naid $70 on the mete; that he sakes for an ex- 
tension of time to pay the balance; smd that he sald that he under- 
stood that the truest deed had a year to run, 

Counsel for the defentents maintains that the evidence 
§ces not shew that the trust deed asgumed in the warrenty deed by 
Bisie C. Rowalt was the same trust deed az the one which complainants 
are seeking to foreclose; that the warranty deed was executed on 
August 2, 1921, and that the note and trust deed vere executed on 
September 2, 1921. It ie true that the truet deed whieh Hlsie ©. 
Rowalt assumed in the warranty deed le referred te in the deed as 
being of the date of Auguet 2, 1971, but from the pleadings and the 
@videnee it ie sappurent that the trust deed sought te be foreclosed 


is the one that was assumed by Elsie ©, Hewslt, it is the trust deed 












#bae saan Heanbam vols bial ba da fesmres. has aBcta sede fqeon ase: Ws 
fon Ob wit +9htadoesad: elinarnecdect at Mae? Le ynenktes 
a Pe sis Masia toads kc eten weed etd vet Koanwon Mike ww 
noleh tak? ghtetaay ward's wRekaah em OE ah ee foeuared, 
fold phomh tort bun atom weit agit at tee hero. xe f 





wae 2 on gation elon sae baw yateqorg ote ah teeredat ‘ont Wait 6 
at HakT Leo ee OAR, atauchsertes eat fate Mehg tom oh Lie . as 
| Be ater ns <hens at to ldaxadtenos ‘e nate ‘ts ebhus pr ®. 
| sew Oh. .apiduvebkane da tae eyelin fom ob ueitt Pe Ltt Lhe | 
MS dade Aeuerne en trues wat Vo eetgeh melt dyed a one Lite 

Sci? Suk meldWTP Stadion. to tmaw Qodynile ed wre wwii died 

Yd dadh. , Worebehh of ode exh oF em dn ke vote oo . 


ocd we Teoug gaind oe ep aessHe id ef werad ang ato 













ems: Ovia obit lie wHP 98 yay oF Wedage! ‘ite gaat ‘@ 

ee meh peter att hae ybhag sew wpant tow add ae aarne sie 
oe a tok eae eat Balt ieowe: ee 8 OPE blag owe! 

~ehaw ed dete hdaw otf Heo pen poosetaw we Yaga ‘ee: X¢ 

! sant Bt TRee a bad how Guus wilt dha 

De ee eee ee ee | 

gd Goab yiniteer ed? 4) semeew Beek Pew et) eels water tent ® 

"mainte kaa Rohr ems ashe Sa BOOd Poens same ate ~~ ve 

ae bagucken enw hanb yrMMeTeY wid tet YOmetowteR OF gebies 

ay hetiexxs ety beah Pound how vdost wid Red? boa ve 4 

a 2048 dad hook diets edt ems Buty we ol t iain ae 











tor sett ie a heal teehee a ine cet Seanane oe tant 





en whish the interest vas pald an‘ on whieh I. BR, Rowalt paid 370 
and ssked fer an extension of time in which to pay the balance, 
But counsel fer the defendasts contends that Blele ¢C, Rowalt was 
net bound by the actions of HN. 3%, Rowait. Ye are of the opinion 
that the fair inference frem the reeord ie that BR. B. Rewalt was 
aeting principally fer Blsie ©, Rewalt. He olleged in his anewer 
that he had only om “inohoute sower* right. ‘The evidence dews net 
show that he wae the husband of Elsie C. Rewalt, but it doow ape 
pear circumetantially that hia negotictione in regerd te the note 
amd mortgage rere cumiucted on her bebeif., Neither Elsie ¢, 
Rowalt nor E. 2, Rewalt teatified, 

Counsel for the Aefenctants Kave cited numerous ane 
theritics in support of their sontantiona, but in oux view the 
authorities sre net aggliceble ig the eage af bar, 

Counsel fer the defendants eanten’ that the master 
erred in refusing te admit competent sn4 relevant evitenee. 

This ebjection cannot be scanelders4 fer the rvasen that the 
Feeort 4o@s not show that the defeniante nade spplleatien te the 
court te require the master te admit the evidence. Bloktusen v. 
forrey, 91 111. App. 297, 34, 

We are of the eplnios that the defendants pave not 
established a valid defense, ihe jJeeree is affirmed, 

APPIREBED, 
Matehett, PF. 3,., and EeSerely, J., concur, 
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LAWRSHOR M, NaRGIG, (Plaintiff), 
Appelles, 


620 


PHO ofA ia 
v8. 


}e4 

) 

} COURT OF wHLUaGeo, 
GANUEL MeCaALLZ and CHARLES B, NaLa, 

) 


Being Business as Kechanical oe 
Mfg. Ce. (Befendante), 


GAKUEL NeGALLEB, 


ER, GUSTIC# JORESTON DELIVERSD THE OPINICK OF THE COUNT, 


This ia an appeal by Samuel Pelallen fram a Judgement 
fn an astien brought in the Bunisipsl eourt of the City of Shéicage 
by Lawrence K, Margie, the olaintii’, sgainet Samael KeCallen and 
Charles B, fais, doing business aa seckanicnl Spesialties @anulane 
turing Company. 

The plaintiff, Lewrenee @, Hargis, presecutes an ape 
peal te this court lm the same sro¢esiing, from an omer of the 
trial court denying the metion of the plaintiff to vacate the 
Jutement ani to dismiee the cause. Gm the appeal of the plaintirf, 
Hargis, bo. 30446, we held that the trial court erred in denying 
the setion of the plaintiff, and that the order of the court showld 
be reversed ont the cause reuenied, On the present appeal of 
Samuel KMeCallen, we are ef the opinion that the Judgment of the 
trial court sheul4d be reveresd ani the esnee remanded vith direetions 
te the trial court te grant the motion ef the plaintiff te set aside 


the futzment and dimalen the eause. 


REVRRSED, ABD RAR ANDED 
SEES Pi AROTIO“S, 


Ratshett, P. J., and HeSurely, J., conour, 
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APPSAL FKON BUBICTPAL COUKT 


JOHN P, DUET et al., 
Appellees, 


VR. 

OF CHIGAGG, 

HRREAN JUBEKE, Jr., 
Appellant. 


Se 


ER, JUSTICE MeStHELY DSLIVERED BRE OPINION oF THe COTRT, 


Thie ie an anneal by defendant, Yarman Juhnke, Jr., 
from a fnudgment against him of 7631.20, 

‘Thie case wae consolidated for hearine “ith Duke, 
Supervieer, v. Glaon, be. 30696, in which an opinion hue been 
Yiled this day. Cur conclusion in that cuse controls our con- 
@lusion in the instant ease, and fer the reasons fiated in that 
epinien thie judgment is affirmed, 


AFPIRERD. 


Katchett, P. J., snd Johnston, J,, coneur. 
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APPRAL FROM BUSICTPAL COURT 


JOHN P, THIKE et al., 
Apoellesa, 


vs, 

OF CHICAGO, 

FSRXAR JUNKER, 
Appellant, 


ee ce et en an a 


ER, JUSTICE MeSURELY DOSLIVERND THE OPINION OF THS COITAY. 


This is ar appeal by defendant, Herman Juhnke, 
from a Judguent against him of $3156.20. 
This case was consclidated for hearing with 
Supervisor, v. Olsen, No. 30806, in which an opinion 


has been filed thia day. Our conclusion in that case controls 


Our conclusion in the instant case, and for the reausons stated 


in that opinion tris fudement ts affirmed, 


AFYIRRED, 


Matehett, P. J,, and Jorneon, 7,, concur, 
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JouA P, SUKE et al., 
Appellees, 


Ve. 

OF CHICAGO, 

FILLIAR OC, JUHDKY, 
Aspellant. 


Ra ane ee ree Mt eat nce 


uk, JUSTICE MeSURELY DELIVERED TER OPIRION OF TH COUNT. 


Thie is an agpeal by defendant, William ©. Juhnke, 
from a judgment against him of $631,206. 

Thies onse was sonsolidated for hearing with 
Duke, Supervisor, v. Gilson, he. 30896, in whieh an opinion 
has been filed this day, Our comelusion in that case controls 
our conclusion in the inztent case, aid for the reasona atated 


in that opinion this judgment te affirmed, 


AFFIRMED, 


Matohett, *. J., and Jobnston, J,, concur, 
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359 « 30672 eee gt 


PEOPLE OF TNS STaTS OF ILLINOIS 
@x rel, HOPSAT VATTERS, 
Appollee, 


TA @2Z 

Ys 4 1 Lotte 21 

APPEAL YROR SUPZRIGR COURT 

ve. 

OF COOK COUNTY. 

RICHOLAS RK, FIKN et sil., 
Apptllanuta. 


eae eee tee ee er ee ee ee 


KR, JUSTICE NOSUAELY DELIVERED THR OPINICN OF THER cCOoTAT, 


Petition for mandacnua was opnesed by & general de- 
murrer which wae overeruled, sand fuvcnent followed awarding neti-«- 
tiener the writ commanding the Fire Commissioner of the Vire Dee 
partment af the City of Chicago ta give notice te the Civil fer. 
vice Cemmissioners of the vacancies in thea offices, srattions and 
Places of opployesnt of fire engineer and of asslatent fire engi- 
meer anc commenting the Civil Serviee Comuiselioners of the City 
of Chieage te certify names on tha reinstaienant Liat and the 
Fire Couziesioner te apseint said peraena whose mates are certie 
fied and the sald Ciwil Service Commissioners to give notice of 
ané hold exweinatiens for fire engineer and for agalstant fire 
engineer, all as prayed in the petition, Defendants appeal. 

A condensed statement of the petition ie that peti- 
fioner ie « eitizen ané a licensed enginesr; that he wished te 
take the ¢ivil service examinations for assistant Tire neineer 
of the Fire Department af the City ef Chicnga, which is the lewest 
Slass in the service in that department and whieh position is filled 
by an original examination; that thera were no elicible lists ef 
applicants for thet position or the noxt above, that ef fire angie 
meer, whieh is filled by «2 vremetional exacineation, te which incute 
benta of the pesition ef asaistent fire envineer are @ligibie; that 
there was what is known ae a reinstatesent List om which were placed 


_ the names of persons returned from leave ef absence or laid eff or 
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who kad resigned and whese resignetione were withdrawn; that on such 
Feinstatenent list for sesiotant fire enyinner there were four such 
persons, only one of whom would secept reinetatement, ond on such list 
for fire emrineer there wae one parson whe hed signifies that he would 
Rot seek reappointment; that the City by ite annusl saepropriation bill 
provides for 101 fire encineare and 146 avaistant fire envineers, and 
that there were five vacancies in cach aosition; that the vacanetes in 
the position of fire engineer mast be filled by prowetion from the 
@lass of susistent fire enginear, so that shan theae vaocencles were 
filied there will be tem vacancies in the position sf assintant fire 
@nginser; that the Civil Service Comulsaioners refused ta hold axe 
@m@instions fer either of these positions and the Fire Commiastoner 
Fefused ts report er wake reaulsition ter memes of 4ligibles to fill 
the vacancies, 

it is argued against the judgment that it is net chown 
that vacencies exist in the offieeew of fire engineer an’ agviatant 
fire engineer, The petition so slleges, aid an alisgation that there 
Was a vacaney ie a ststement of an ultimate fact, which a general 
femarrer admits. People ex rel, Blachly v. Coffin, 77? T1i, 466; 
Each v. Arnold, 242 1l1., 710. 

It was hel4 im Bulifa v. Gity, 235 Il1., 479, that the 
effice ef polices officer esul4 met be created by an appreerisation 
bili, but the petition here 4ees mot allege that the fire enrinesre 
@f assistant fire ongineera were efficera, vat that these were 
offices, pealtione or places of employment and thege pasitiongs can 
be created by an apprepriation bill. Poeegle ex rel, Jocebe v. Goffin, 

(“882 Ill, SO. The difference between an officer and an eepleyee in a 
Position ie Aetarmined in this case, 

ry if, then, these positions have teen crested by the ret 
of the City Council od there are vacancies therein, neither the 


(two Semnissioner ner the Civil Service Commissioners have porer te 





ie a 

















dows me todd peeorbdtiw ese aie d dar! we ea gitor weit ‘peantens en 
Apa: tept eraw anett toonkyns aay, daade bari xe? teks. Fanaet i 
wht Mowe ao Dae «ferme snbombest saw owe BLarew eode Ye ene vine yt 


iid wettatveotans feonme seh yl iO ptt tend, elas 
bee ,etsontyoe esit Somtalees CAL bax wvoentgaa exit LOC cet Babs 
mi seipaeeay one Pedt ios thouwy Haare mit ee lncaney dil anew weedt 
git moet mottomorg of balcry af dane seokin onrt Yo aotties ) 
eave atlsneaacy @6088 carte Pome og, » Begutpme ont senda tena: te 
aust Saniadans. 2a male iow, mile oe heicoincs me er Sb, smd 
“eRe AKod af Hopeins, auemphan toed ep br Eg, Shek et tenth, 
Twitter lwned. ws ht edd bee, aiedtbeney. eos ‘te. mio Be 
«REED oF soisigkie. ROTOR Mo lti a Lupe’, wae, te. daemon: ot 9 





“yl Jas eS eeu Al 
AGivi A x Higa i 


mowode @aneh ah: dase, seo Mt éeinge Sate AE os 


eHt dadt. Lae, kth, BER: pee 2 nbd mt stele ax 
noltohmergay tm we bodgne sd en bdyod emolkre, vet 
| Steenlye ov ft wth testy, egedvs dor oonh., ee meted goa ne tut 
wins sage dads tev, pene! The, sew sateen ae, Pedy 
ate ne La heer ame ben. fanmnd gun te. wees xe: snot rtuee 
whee -¥ adtegh. jee we adgaed . fite MOkaE EYEE: eu 
ine a ak sarety Lene ste hee ‘tie kh, “e aoowted receemar' ss re ant) 
etiam @hets ak bombing sob 
fee Re idee mood, byes emule toow wnend geo r 
Mw atten, sHietEdd seheaanaw Ome MENT hoe lames 
oe THN iia amenities tases hte Seva ine 











JeaitAs whether or not it ta necessary te Till these vesitions. 
They cannot adelish a position which the City Council has created 
by refunineg to take the proper eteps recquired by lew te Till any 


waoancier, This hae been 4efinitely feaiied in People ex ro}. 


Rederiex +. Sity of Chigngn, 255 [11., 46%; Penphe ax wel. Akin, 
v. Ripley, 171 I1i., 44; Boe Biiiimms v. Exrant, 229 





Thi., 67. 

It iv said that there is no reinetatenent list oroe 
vided by lew or wider the rules of the Civili Service Comul salon 
for the rtinstatanent of resiamed officers and capleyess, It 
might be neted that the potition does net alicge that those on the 
Teinetatenent List are resigned excleyees, but thie is imaoterinl, 
for petitioner dees net vcliaim te be a resigned empleyee, but is 
elaiming the right t+ take am original exanination., 

It ia alee argued Dist petitioner dsem nat shaw that 
He votsersed the qualifications ar to age, height, weicht, eto., 
to take the exaninations, whieh are required by certain ruler of 
the Civil Servier Coraisesion, Ye cennet take jJucictal notice of 
Sueh rules, and they are net in the receré befers us. People ag 
‘Eel, Blachiy v. Coffin, 1% 111,, 405. 

».: The pelute raised by defendanta have sliready been 
@ecides adversely te their position by the Supreme Court in 
simdlar casee, Zhe demurrer was properly overeruled ana the 
Sudqment ie affires, . 

APPIREED, 


Batchett, ©. J., sit Johneton, J., sencur, 
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KK, D, LeVEBRS, Individually 
and as Trustee, 


241T.A. 621 


APPTCAT. PROM SUPERIOR COURT 


Apptlies, 


ve, 

GF COOR comry, 

PRASE JEDLICEA et al., 
Anvelilante, 


ER, JUSTICR KeRUAELY DSLIVERED THE OPINION OF THR cotter, 


Complainant Piled hia bili seeking foreclosure of a 
truet deed, Defendants anevere:, and the ¢nuse wae referred te a 
aster, whe heard evidence and resorted hie findings with the 
recormendation that the prayer of the blll be granted. Exasye- 
tions were over-riuled and a deeres entered seoortinely, fixing 
the indebteiness of the defenionte at $32,430, Defentante have 
annealed, 

There iz merit in the suggeetion that the urpeal 
should be diminesed fer the rearen that the brief ef defendants 
foes not camply with Hule 1¢@ of this court. However, we prefer 
te pase upon the pointa presented in the brief as we underetand 
them. 

The cempisinant sel the real ¢state in queatien te 
the defendants for 933,000, and as part of the purchaee price 
took a trust deed dated Jume 1, 1922, conveying the property, to 
stoure defendants’ $30,006 note, payable in inetelimente of 
$2,000 each on June lat of each yosr thereafter until paid. The 
interest was 6%, due seci-annually, The interest due December 1, 
1922, ond dune 1, 1973, was pais, but the instaliment ef $2,000 
of principal due June 1, 1923, was not paid. 

Defendants assert thet there was a verbal agreenent 


to extent the time of payment of thie installment, To support 
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this, defendant Albert FP, Jadlicka testified that he had a convere 
sation with complainant in May, 1923, in wish he told complainant 
that the defendants expected to buy other property an’ would put a 
large bond issue on ali of this and pay the entire $30,000 the 
felloving December, and that complainant agreed to thie; that 
thereupon the interest ‘ue June 1, 1923, was paid by cheek, on 

whieh was an enforsement te the effeet that the ©°,000 then @ue 

vas to be paid on or befere December 1, 1923; that complainant 
continues te occupy an office in the building he had aol te lee 
fendants, sn4 that part of the consideration for the extension 

was defendante! agreement net to press him to pay rent lor this 
wntil December let. Complainant denied that he ever had any such 
convereation with Albert Jediicka, and testified that he heat pata 
all the rent, ant this ia adsitted by tsfentants. Compixinant 

also testiiied that there was no endorsexent on the cheek te the 
effect that the $2,060 of principal might be paid on or before 
December lst, ani that he never knew of any euch netation until 

the check was protuced at the hearing before the Master. Jedlicka 
admite that the cheek and endorsement may have been written with 
two pens using tro different kinde of ink. Complninant further tes- 
tified that he Geman?*ad payment ef thie $2,000 inatalinent every time 
he met deferdant Albert ¥, Jedlicka, which was at lesst eight times, 
and defandant adits this, but eaays that elehty times woul?’ be more 
like it. Jedlicka also admits that he received a leiter from the Yest 
ern State Bank about June 27,1923, an¢ another about September 28th, 
in both of which it was stated that foreclosure proceedings would 
be commenced if the inetallsent of principal was not paid. Come 
PlainaAt testified that he teld defendant Albert ¥. Jedlicka that 
this bank wes collecting the note fer him, and the defendant 

stated that "those fellows *** could not do anything for a couple 
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of years anyway,” and at another time eommented on one of these 
letters an being veelese, as foreclosure proceedings would take 
"a couple of yeare," Exacining the statement of Jedliaka it is 
apparent that there wne no deficite plan to purehase other prop- 
erty, tut @nly a porsible intention to 40 ag, and "Lf At leoke 
rosy” defendants would pay of! the mortgage on December ist. 

The master found that there wae mo valid agreement 
for an extension of payment of this inetwliment of principal. 
The evidence justifies the conclusion that there was in feat no 
agreement made and even if the defendants! versien aheould be ace 
septed, the slieged agreement wae wholly without consideration end 
therefore not binding. <A promise by the holder of a note to fore 
bear ie not tinting wileas supparted by a caoneideration and each 
agreament ¢osa not prevent the sclder fram suing ine paper at any 
time, 7 Cyc, 999, Thia has been hold in many enaes from Vatears 
v7, 3! » 7 Tl, SO, to Beyer v. Valfe, 228 111, App. 434, 

It Le alae sontended by Jefeatante that they tendered 
the inetaliment @ue June 1, 1093, bafere the foreclosure procecdipes 
were coumenced, Thie is net supperted by the record, Complainant 
after usking ARumerous fecanda for payaent of the Luviallment, on 
Setober 19, 1923, delivered the trust deed and netes te his ate 
torney with instructions te foreclose and the bALL fer this purpome 
was filled October 22nd. Om that date defendant Jedlicka of fered 
sompleinant a eheek, whieh semplainant refused, iuferming defends 
ant Jodiijaka that the matter hed been placed in the hande of his 
attorney ver fereclosure and that the «tire amount secured by 
the trust 4se4 must be paid, Whether this cheek was offered pee 
fore or after the exact ainute en wide) the bill wae flied is 
wWicertsin, but this is uni=portant, ss the tender of a check is 


mot a auffietent tener, The fact that defesdan® some days after 
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the bili was filed made a tender of 9°,060 in eush will net ovail, 
for the filing ef the blll was evidence of complainant's eleetion 

to declare the antire amount due accerding te the terma of the 

trust deed. Complainant's testimony that on OCcteber 22nd 4afenianta 
offered a check and not cash ia supported by the testimony of Ur. 
Tourek, an attorney who had thereteofere represented com lainwut, 

whe testified that Jedlicka telephoned him on tkis (date, saying thet 
he had teen at complainant's office a few minutes before and offered 
Kim a chech, which waa refused, there was no tenier of payment which 
Yenld bar complainant from exercising the option given in the truat 
@eed, uvon default of any ef the installmsents ef principal or ine 
terest for thirty daye, to deciars due the srinsipal sims witheut 
Rotice. 

It 4a stated that the Muster’s Tees are exeesnive, but 
Ro particulars are given and no sugaostion as te any excensive items 
or charges is made, 

& deeree in ehanvery fo such ae the nature of the ease, 
the law and the facets desend, not at the time of the incevtion ef the 
Aitigation but at the time the decree is ontered. LEgker v. Salagnue 
Stein, 324 Ti. 226; Keliy v. Geibrstth, 1946 511, 503. As we have 
said, the complainant seid the property to the defeniants fer 
$53,000, reeeiving s little over #1606 in eash snd aliewing defends 
ante for taxes an4 other itema made a credit of $5,000; the balance 
ef the purchase price was repreventsd by deferndante' nete of 430,000 
Secured by the trust feed, The deeree waa entered Kareh 11, 1925, 
and before this date a instaliwent ef interest fell due on Decenber 
1, 1923; an installment ef srimeipai of $2,000 and imterent fell due 
op dume 1, 1924; and another instaliwent of interest besame fue on 
Becenber 1, 1924. Hone of these was paid. ‘The ssxownt found due by 
the deeree is nearly as much as the property was seld fer. It vould 
be inequitable in the higuest degree to grant defendants’ prayer 
to order the bill dismissed, 
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Complainant artke that damages he aseeseed againgt date 
fendacte on the ground thet this appeal is presecuted for ¢eley. 
While there is some reason to believe this, we are oot clearly 
convinced, and damages will net be sssesaed, 

Upen the regord before uae no meritorious defense is 


presented and the deeree te affirmed, 
ATTLAED, 


Matchett, ©. J., and dJohuaton, 7., soneur. 
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WILSY &, HOSTER, } 
Appellant, 
APPSAL FROM CIROTIT cow? 
va, 
OF C6OK COUNTY, 
JGHE &, BOVERG et «l., } 
Appelleas, ) 


BR, JUSTICE MOESURELY DELIVEASD THE GPINIGN OF THE COURT, 


This in an anneal by plaintiff from a fudgecnt of 
Bid carhat entered upon a directed wordict in a sult for Asuages 
fer a breach of contract of sagoney. 

The Aseleretion alieges that risinthf? ornet m baliding 
im Bvaneten, Thiingis, and being desirous ef selling the same opie 
Pleyed the defentante, rerl setate brokerr, to sell bic ereperty 
gent ts gee their beat abili to enoure s buyer at the kisbest price 
avallinhle; yet the defenterte in vicletion of treir arressant ore- 
wailed woon pleintirf te eeli the eraperty te one fokn Sewam fer 
$27, cco, by feieely representing to plaintiff thet this war the 
dest price possible te obtain, whereas they then knew that they bad 
& guetomer isoortuming them te seture fer Sim a building for which 
he woul pay 937,006 or more, on4 thet demediately upon eecuring 
Plaintiff's signature to the contrast for the seals of his orayerty 
at $27,006, dafentants entered inte negetiations vith their prog 
pect “unt fortrrith sol’ the shove property fer thea sum of 
937,650,900," which wan $10,000 more than the price plaintiff was 
induce’ to accept, wherefore plaintiff claimed damaxes in the sum 
er $20,000, 
‘ At the senclucten ef plaintiff's ease the trial seurt 
| Separentiy was of the opinion that platatiff's evidence fatles te 
support the sllegations of hie declarstion an? instruete4 the jury 
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te find fer the defendants, We are ef the opinion toat this conclue 
gion is justified by the record. 

fhe evidence tended’ to show that pletntiff televhoned 
te defendantae that he wished to sell hia property and in wower to 
an inquiry ac te his loweet price told them that he wanted $23,000 
net, aud the defentants promised to get the beat price they eoul?. 
Subsequently, John &, Bowers, « dafeniant, teld him that they had 
aela the bail 4ing and the beat price they could get was 227,500. 
A sontraot of sale wae sxecuted by plaintiff and Jebm Rowan, the 
provosed purghaser, and subsequently the oreperty was conveyed te 
Rowan for $27,600, Thereafter plaintifY heard that thie preperty 
had been cold by Rowan, and some monthe afterwards in an interview 
with Bewers wae informed that a Mr, Petersen had acquired it. 
Petersen testifies that he acquired this property by trade, giving 
in exchange a store an? apurtecnt building on Armitage avenue in 
Chicage. Pisintiff effered in evidence thia contract of exchange, 
te which abjcetion «as made ant euetained by the court. In this 
contract, which ig in the regerd, the Evanston property waa ex. 
ehanged’ at the valuation ef $37,000, hile there ~ag some evidence 
teuching the amount st “hich the preperty eight be axehanged, there 
ie ne evidence whatever that if was sold te anyone or what ite 
Value weuld be en a aale. There was ne evigense that plaintiff 
Would have been willing te have taken Petersen's property in 
exchange for hie, but rather to the contrary, for the plaintiff 
had stated that he wanted a residence and part saah, whereas 
Petersen's preperty was « store asd two flats, smd there is ne 
evidence that Petersen paid sny cugh, althoug he 414 pay otf a 
$3500 mortgage on hie property whes he made the exohange with 
Rowan. 


Plaintiff's property was sokd to Rewan en June a4, 1921. 
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The sontract for the exchange betwaen Petersen ond Moran vas 
dated June 29, 19722. Beterson never saw the Evanston property 
which plaintiff had owned until June 20th, or six days efter the 
¢entract between wlaintiff ant “ewen, 

%% ie argued strongly om behalf ef plaintiff that 
there was evidenee which shoul! hove been gsubmitte? to the jury 
tenting te shew bad faith on the part of the defendants whe vere 
employed as agents fer pisintifr. It mixht be coneaded that the 
testiseny indicated seme cireumsiuness which might popeibly give 
rise tc a suspicion that defendants were net as diligent ag they 
Might have been, but, in view of the fast thet defen‘iante se- 
eure’ a eale for very nearly the price placed by pleintiff on 
his eroperty an¢d hia negative attitude towards any exchange shich 
Would net sive Kiem « residence ond cash, the evidence as te bad 
faith does net stewit ts preef of the sane, 

In any event, the evidence trat plaintiff's buyer 
subeccuetly sade a trade for siher property upon values sctopted 
py the tra¢ere fer the buries of the exchange does not tend te 
Suppert the allegation of the declaration that the ureperty was 
gol’ fer a sum in exeese of the priem which nlaintiff agcaptad, 

Plaintiff atiompte te make acme motnt as te hie 
Fight te recover comilesionn paid defendant, but there Is ne 
allegation in the declaration touc’ing thie, en’ ne -vicenes te 


suppert any such clsin, 

In the abaenee of any evidence tending te suppert the 
allegations of the degiaratian, there wae nothing to submit te the 
Jury, an@ the court's action was proper and the jucgwent is 
affirmed, 

AFFIRMED, 
Bateonett, ?. J., and Istmeston, 7., concur. 

















; Reet sO an aRMRReOE amIed enemies oth coh tom 
‘ Yireqery Hotoosve ad? wen coven Somat AROL 9 C8 eh bed 
edit Hee Bye ahem 4608 won Lin bene Bat Widento le dy 
lomat how Thisnte ke: aaaeand ae 
jade Wbtehete Te iaded ae qigmowte | beuwee ae n .. mee 
qtuh ad? of Nest iene med mved Myeds do dedy meine, em grt 
ata ode atoohunteh off te dine eae me, att hott ad ode 
ont tad bomoannn af tataley th oatedy co Te 
avin ghddaceg ihelay fo Asser oor nae eK eD wae Ahane! 
RPe ay dada ee dom one aeembuatinh tad, Kotnde 
woe edonkaw tad tact sock est te woke, ah. gted, gma 
me Wi ealale gd tanks soleg ete glean eer eT 














3 
on 
ak 





wie dna es id iw ss i és 


ga ae 


ven sraqeae 24 gaaant soumntye: we eee aie 


ode ae thwteo. et pabtaon ape, peed, phot taa | 
as E deem, on bin maenreg eg bassin at basen 


see ia oe 
Rie AG 2a Dia ea sh 











466 = 30730 


a Corporation, 


PAL TA. 621 
tf ft efhe Nea f 


) 
Appellant, : 
APPMAL FAOM KUNICIPaL COURT 
V5. 
OF CHICAGO, 
THES CHARLES fT, POWHER CO., } 
a Corporation, 
Appellee, 
BR, JUSTIOR MBeSuRELY DELIVERED THE OPINIO“R oF THR couRT, 


Plaintiff breught sult on three notes for $250 eneh, 
executed by defendant and delivered te plaintiff in payment for 
merehandise. Defendant filed a set-off, claiming damages on 
acecunt af the failure ef plaintiff te deliver all the merchondise 
¢ontracted fer. Upon trial by the court the finding was fer the 
defendant on ite eeteoff and damages were aseecaced aguinst plains 
tiff in the sum of $516.30. From the Jutgment thereon plaintirfr 
appeals. 

it is firet asserted that the court had ne juriedie- 
tien, an the eae was commeneed as a case of the fourth class and 
the ssteoff should bave been filed se a new suit in « first-clasa 
ease. We do not agree with thia. Defendant in ite set-off claimed 
$516.30 te be 4ue from plaintiff, which vas properly a fourth-clags 
Claim for less than $1,000, ond the court had Jurisdiction. 

The Jutgment, however, must be reversed tor the reagan 
that the eeurt applied am improper seasure ef diamageer, 

Plalntirsf gold defendent 82 sets of segond-hand metal 
printing plates fer $3900. Tro theueand dollars was paid on 4elive 
ery ond the balance was evisenced by defendant's six notes, each 
fer $260, The first three were paid, but defendant refused te pay 
the other three for the reason that plaintiff had failed te deliver 
two sets of printing plates mentioned in the selliny list, Hately, 


ene called “Alice In Wonderland" and the other "Black Beauty. * 
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The evidence tends to show that plaintiff had previeusly acquired a 
lot ef seesid-hand plstes from other parties and was not avare at 
the time cf the anle te defendant that these tre seats of sistes 

had bean destreyed by fire seme years before plaintiff bad neo 
quired the lot. When it developed that it vas impossible ta de- 
liver these two seta, plaintiff offered to wubsatitute ether rlates 
or to aliow defendant the contract pries fer the same, 

Upon the trial witaeszes testified that there vas no 
Market prise for seeondehand plates of this kind; that they were 
Wall worn, would wok make many impresalens, and ware so12 situhtly 
beyend junk prices, OSefendant intretueed evidenga tanding io shew 
the cost ef reproducing two new sets of these plates would be about 
$1400. The trisl court accented this figure as defendant's damoges, 
amd deducting what it owed on ite notes, gave 1 jucdasent for the 
difference, 3626, 20. 

AS thoe® pilates had ne murket value, the ugusi rule thet 
damages are te be estimated woem the aifference betvoen the con- 
tract price anc the market erie csnnet be applied, There eas no 
avercent nor nreef that these plates had any epecial er neenliar 
value beeaute of ary special nurpeses er uses whieh 4efandant cone 
temeleted which wae semmuntested te wlaintirf, In the abesnen of 
any allegation or preef of epecial dawave, the rule ie that the 
damages ere euch as can be faivly ond reasonably considered as 
avieing naturally from the breach of the contrast iteeit, or suoh 
a8 may be reasonably suppesed to have heen in the contesplation of 
beth partien at the time they made the contract as the probable 
Feault of the breach af it, Hadley v. Baxendale, § Mnmgliah Ruling 
Case $02; 9H. C. b., B. 453; €. B. @ G. K, Ke Co. ¥. Hale, 83 
Tli. 360; Ge WV. Letten, 41 311, Apn. 311; 

Shey 176 111. App. 74. 






There ie foree in the suggestion of the plaintiff's 


anunse)l that if plaintiff hed failed te deliver one-half the 
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plates, upon the theory of damaves rellowed by the trial court the 
deferdunt coult have recovered appreximately 325,060 from slaintiff 
and still have oneehalf the plates, This, of course, cannet be. 

the enly evidence as te the value of the plates is the 
agreement of the parties upen the sale. The 92 plates were sola 
om a baals of 342.72 a set. The twe undelivered would be worth 
$95.44, and under the circumstances this must be held te be the 
amount ef damages suffered by defendaut, 

It ie ceneeded thet plaintiff was entitled te resover 
$750 om the three notes, Yeducting 345.44, the amourt due ths ee 
fendant on ite seteaff, leavea a bulanece due plaintiff of 8464.46, 
The Juigment of the Bumiclipsal court is reversed and Jaxtomnt fer 
plaintiff ts entered in this asert for this amount, 

ABVERSFD, abo Jrnover? For 
PLAIATIFY POR $664, 8¢, 


Hatehett, 7. 7., snd Jomston, J., coneur. 
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BAX KAUERAIN and ERCKEY RNUBSIN, ) Ds A 1 fLefhe DO ks 2 
Appellants, 
APPEAL FAGH SUPERIGR COURT 
va. 
OF COOK COuwrTy, 
JOnN BICEE, 
Appellae, 


KBE. JWSYIGKR BeSuRBLY DELIVERED TAS OPINION OF THY com, 


Thie ie on appeal by plaintiffe from an sdverse 
Judgment entered upon a directed vwerdiot. The setiern was rer 
damages alleged te heave been gusiained by plaintiffa through 
miesrepresentationg usde by defendant inducing thes te sign a 
contract fer the sale by defendant te thes of certain real 
estate in Chisage, shich provides for payment by them af 91,600 
. @arnest money, weigr they paid. : 

The let in question bBelenwing to defendant Prented 
eouth. On the merth so* also running alengs ite wast side were 
alleys. FPlaintiffe claim that they were induced to sign the 
contract and pay the earnest money by the resrapentetion that the 
alley on the west side of the let was a public alicy and that sube 
sequently thay Ad scoverad it was a private sliey, At the conclue 
gion of plaintiffs’ evidence to suosert their aleim, the enurt 
upon motion instructed the jury to find for the defendant and 
dedgment was aceordingly entered, 

We ean goroperly esffirm this jucement for the reason 
that there ie not even an attemmt te abstract the written contract 
which ia the basis ef slaintiffe! euit. Lt was intreduced in evi- 
denee and marked “Exhibit 1,° but the only information we can 
gather a¢ te ite termes is fron the desultary talk of the laryers, 
8o fer ag the abstract shows to the contrary, the eontraet cone 


tained all ef the conditions an’ representations of the parties, 
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It fe the well established rule that under such cirevmetanees the 
presumption will be indwlgsed thet Lf the evidenee was completely 
abstracted {t would wastain the Judgment. Glog v. Shedd, 718 Iii. 
200. A reviewing court will net exemine the recerd to find 

grounds for reversal, Deterting v. Gentral Iliinels Public Service 
So., 223 Til, App. 374, 

A further growad Yer affirsance is that, while there 
im evidence that certain resi estate agents made statements te 
plaintiffs to the affect that the alley in queation was & public 
alley, there is no evidence that these ascents represented the de- 
fen@ant and none that they had emy autherity to make any such 
Fevresentatians, The evidence tenda rather te show that they were 
the egente of plaintiffs. There ie an attempt to ehow that the 
defendant used the verde “public slieys,”* but whether such an exe 
pression was mate by him before or after the ezeention ef the cone 
tract foes net sonenr, He wae not eresent when plaintiffa talked 
with the real estate agente and 414 net meat the slaintiffe until 
the execution of the contract, which had been drafted by the agents 
at the recvest ef slaintiffs, Plaintiffs cammet muintain an setion 
based won « eisrepresentation by the owner inducing them to sign a 
contract unless they prove that the alleged misrepresentation was 
wade by him, or eome one So authorized, prior tc the execution of 
the contract, 

The action wae in trespaea om the case on promises, 
and plaintiffs elaised dasages to the extent of 95,000 by reason 
of the sliesed misrepresentation concersing the alley. ‘the only 
way by whieh it aupears that the walley wee net a publie alley is 
in the opening statement upon the trial by the attorney for the 
@efenstant, It le-very 4oubtful if an attorney's statement under 


Such cireumstanecer can be considered an evidence of an essential 
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fuet. Pieteach v. Pletech, 245 111., 454. However, the attorney 
went no further than to sdvit that thie was not 2 public alley, 
but there wae no attenapt to prove whe had titie to or easement in 
the alley er under what ceniitiones it cowl be used. So far as 
the record shows, the erner of the let had an easement im ent the 
risht to use it, There was therefore no basis for teetineny aa io 
resulting damages beauuse it was a private alley, anc no teatinony 
wae offereA te show samy damacee. There vas nething te eubmit te 
the fury uven this phase ef the anee, 

Yoon the trial alaintiffa seemed tg abarion their 
Claim for damages an4 to contine thelr elais to the recovery of 
the 51,000 earnest nomey. The evidence tendad to shew that after 
Plaintiffs’ utterney had exacine? the abetract they oniled upen 
the defendant and effared to close the deal if the defendant would 
reduce the price 62%) on acgcunt of the aliey, but defeniant 4i4 
mat accept this effer,. Subsequently, plaimtiffe adéed to the oone 
tract the nazee of two ether partios, ero, plaintiffs aay, vere 
partners “in this preperty," om4 had contributed part of the sernest 
Soney, an¢ reserde? it. This was eholly inconsiatent with the ree« 
giseion of the contreet. If a party darires te resvin’ a contract 
oo the ground of frana he must ack st omee unem discovering the 
fraut, and gust anneunee hie purpere te rescind the contract and 
adhere te this purpose, He is not parnittiasd te play fast and loose. 
If he io entitled to a reeeission, he sust offer to put the parties 
dp statu ouq. Hansen v. Gavin, 260 Ill. 384. The conduct of the 
Plaintiffe is inosnsistent with & regelagion of the contract. 

A number ef ether points have been arguad by respective 
eounsel, esreciaily ralating to the reasons civem by the trial court 
whieh prompted the peresptory instruction to the jury. Whether or 


not we agree fully with these reasons is not decisive ef our cone 
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elueion se to the Jucement. Mulvihill v. Shaffer, 297 Thi. 549, 
Ypen the record as presented to ue we hold, ‘or the ressons sbeve 
inAloatet, that the Judement was preper and it is affirmed, 


AFYT RRED, 


Matohett, FP. J., and Jeohnaten, %,, concur, 
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¢ ye {% > OF 
H. A. SOMES, Z415.4.6 ee 
Appellee, ) Eo Sy eee 
) APPEAL FROK MUNICIPAL court 
vs, 
OF CHICAGO, 

THE SAYRRS & SCOVILL COMPANY, } 
a Corporation, ) 
Appellant. ) 


BR. JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT. 


Plaintiff, bringin, suit Tor comalssiona on sales of 
funeral vehicles and supplies clained under his cortract with 
defendant, upen trial by the court had judgment for 99938,46. 
Defendant appeals. 

The principel cftice ef the defendant is in Cincin- 
mati, Chio, and H. V. Miller is its district manaser for Lake 
County, Indiana, and Cook County, Illimeis. Plaintiff had a 
written contract with defen‘ant, giving him the privilege of 
selling funeral vehicles and ambulances in those counties with a 
five per cent commission on all] sales in this territery during the 
life of the contract, which covered a peried “commencing January 
1, 1924, and ending December 31, 1924." This was extended by 
letter, dated December 30, 1924, from defendant saying, "We 
hereby extend this contract until Janusry 3ist, 1925, at whieh 
time it ie to be terminated.® 

The judgment represents the comsissions on tvo sales - 
one to a lir, Wajtyla and the other to a Mr. Reilley. ‘wo questions 
are presented: (1) Did this extension include any sales made on 
January 31, 19257 (2) Were the Wajtyla ond Reilley sales made 
after that date? / 


Defendant enntends that the word “until” in the 
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Latter of extension signifies an intention to exclude the day te 
which it refers, ani that the words “until January 41, 1925," make 
January 30 the last day of the contract, As a general rule the 
werd “until” is a word of exelusion, but not always, 
"The word ‘until’ may, sither in a contract or a Law, 
have an exclusive or an inclusive meaning according to the 
subject to which it is annlied, the nature of the transaction 
which it specifies, and the connection in whicr it le used," 
Webster v. French, 12 Tl]. 301, 303. 

One of the established rules ef interpretation is 
that the construction siven hv toth warties, as shown by their 
conduct with reference to the doubtful noint, will control. 
January 31 fell on Saturday. ?laintiff worked for defendant on 
that day without objection from defendsnt. He parsonally took 
Wajtyla's order on January 31 and the same day delivered the 
signed contract and earnest money to Miller, det'endant's district 
Manager, who accepted the same, It was never claimed that this 
transaction was after the extended contract had expired, until 
this out t was commenced. Miller admitted unon the trial that 
Plaintiff continued in defendant's employ “during January" under 
the extended contract. 

The fact that defendant treated plaintiff as working 
for it during the entire day of Janunry 31 an® accented the result 
ef his services on that tay, shows that it was the intentien of 
both parties that the extended contract shovld include January 
31, 1925. 

Defendant argues that it was not permitted te intro- 
duce evidence shoving that when the extension was made it was the 
intention of the parties to exclude January 31. ‘The only auestion 
te any witness touching this was, "What was the understan ling as te 
the extension?" Objection te this was properly sustained’, as this 


Was the ultimate fact for the court to determine. Ko offer was 
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made to prove any circumstances or facets in connection with the 
making of the extension, 

As we have seer, the Wajtvla contract was made on 
January 3) and the earnest money then paid. It is said that there 
Was no sale wntil the home office had ratified it. This might 
be material in a dispute between the buyer and the selier., The 
record shows that it was the practice for olaintir’ to roceive his 
commission as sson as the contract of sale was made, liiller taking 
the responsibility without waiting to send the contract to the 
home office for acceptance, 

On Thursday, January 99, Reilley examined a new 
funeral car then in the sossession of the jefeniant ready to be 
delivered. An offer on his o1¢4 car was made which he anecented, 
atating that he would be down on the following Nondsy to get the 
new car, an? the new car was delivered’ to him on Honcay. This must 
be considered as a sale made within the period of the contract se 
far as the rights of plaintiff te commissions are concerne?, 

Both narties acted upon the agssueption that nlain- 
tiff's eoxtrant included January 31, and ase the two sales in 
question were made within the contract term plaintiff was entitled 
te his commissions, 

The judgment is affirmed. 


AYYIRRED. 


Matchett, P. 3., and Jomaton, J., concur. 
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ISADORE FINKELSTEIN, ) 
Appellee, ) 
) APPSAL HROM MUKICIPaL COURT 
VB. 
Oo CHICAGO, 
JSRRY R, SELMAN, ) 
appellant. ) 


DALI.A. 622 


KR, JUSTICE MeSURFLY DELIVERED THE OPINION OF THE COURT, 


Plaintiff brought suit alleging by his statement of 
Claim thst he had performed work and labor in painting and 
Aecorating we number of apartments and rooms at the request of 
defendant: that the tetal charge for this werk was $1160, for 
which he had received 3700 on account. He trought suit ter the 
balance of $466. VWpon trial by the court he was given judgement 
for $295, from which defendant appeals, 

The anly questions presented ate these of tact. That 
the work was performed doce net seen to be centroverted, but de- 
fendant questions the quality and cherscter of the work and mae 
terials and tre dimensions ef the rooma, halls, doors, winows and 
flecrs decorated and the number of parsons working on the job. 

We de not think these particulars are of paramount importance, 
Plaintiif® testified in general terns as to what he U4 ond gave 
hobs opinion ag to the usual and customary charges fer the same. 
In this he wae supported by another witness who vas an experienced 
painter ani ¢ecorator, There was conflicting evidence as te the 
Teasenahle value of the werk, From this aonflict of evidence 

the court arrived at the conclusion that $205 was what it was 


Feasonably worth, an4 we are wnable to say that this is so manie 
festly improper as to require that the judment be reversed, 
Seme of the ebjections now made by defenJant were not 


Made on the trial. Ne convineing reason is presentsd to justify 
any change in the judgment, and it is affirmed, 


AFFIRMED, 
Matchett, FP. J., and Jehneton, J., coneur, 
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PEOPL™ OF THE STATS OF ILLINOIS, 
ex rel, ZDVYARD J, HOWE, 
Appellee, 
APPEAL FROK SUPERIOR COURT 
vs. 
OF COOK COUNTY, 


RICHOLAS R. FINN et al. — 
Appellants. 2 4. 1 toAe G 2 2 


MR. JUSTICE MeSURELY DELIVERED THE OPINION OF THR COURT. 


This is an appeal by defendants from a judewent in 
mandamus proceedings. Petition was met by a general demurrer, 
which was overeruled and the defendants elected to stand by their 
denurrer. The writ was Lesned commanding the Fire Cemmiesioner 
to notify the Civil Service Commissioners of the existence of 
vacancies in the nosition of assistant fire engineer and also in 
the position of fire engineer in the Fire Department of the City 
of Chicago, and te make requisition:for persons on the reinstate- 
ment list of assistant fire engineer to fill said vacancies, and 
commanding the Civil Service Comeissioners of the City of Chicago 
upon being ao notified of the existence of auch vacancies and upon 
requisition being made to certify to the said Fire Commissioner 
from said reinstatement list of assistant fire enginesr to fill 
said vaeancies an‘ to includes among them the name of Edward J. 
Howe, petitioner herein, and commanding the Fire Commissioner 
upon certification to hix of names to fill said vacancies to ap- 
point persons frem those so certified to said vaeencies, as 
prayed for in said petition, 

Briefly stated, the petition alleges trat petitioner 
is a citizen of the United States and a resident of the State ef 
Tilinois and City of Chicago; alleges the adoption of the Civil 
Service Act by the City, the appointment of Civil Service 


Commiesioners; that on May 21, 1924, an ordinance was passed 
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known as the Fire Department Organization Ordinance, which created 
as members of the service of the Wire Department fire engineers 
and’ assistant fire engineers; that the Commission classified all 
the positions in the Fire Department, placing the position of fire 
engineer in Class 4 and the position of assistant fire envineer 

in the next lower class, Class 3; that therealter the Commission 
held examinations fer these positions and a large number of per- 
gons took the same, among them thie petitioner; that his application 
was received, tiled and accented and the examination pupers oF ape 
plicents, ineluding thie petitioner's, were raceived, accepted and 
marked, and afterwards petitioner's name was placed upon the 
eligible list of assistant fire engineer, and subsequeatly the 
Fire Marshall notified the Commissioners of a vacancy in the posi- 
tien ef assistant fire engineer; that on Mareh 11, 19°22, the Com- 
mission certified the name of petitioner, whe than steod highest 
on the list of eligibles, and thereafter on iiarch 16, 1922, the 
head of the fire department anpointed petitioner to the position 
of assistant fire engineer, an? thereupon petitioner entered upon 
and performed the duties of said position; that on June 1, 1920, 
the Commission adepted a rule which fa still in effect relative to 
lay-offs and resienatione, This role IX is set forth in full in 
the petition. It provides that resignations might be withdrawn 
and cancelled at any time within thirty days of the filing of the 
Sane, and that when any employee returns from leave of ubsence and 
his position in the meantime has —_ filled, such exployee shall 
have precedence to reinstatement in a position ef the same class, 
grade and character of work according to his seniority of certifi- 
cation; that in eases where resignations are withdrawn or persons 


laid off, as provided for in said rule, such persons are placed 


‘upon a separate eligible list terwed a reinstatement list; that 


betneto nto bekw ~ooaankhro so teantnngil tnow?earad out ede aa cwomt 
ataeotgae erlt gmanscayed, oxt¥ edt to solvesa edt ‘to evo duox: At 

{ie battinaalo mgtaeianod ent tect jeteentyne ettt tafe tees bas 
ont ‘te rats ta.oq and gatos tq , taomt raged ettt tt al anott tiog ote 
teonltyas oth? soetalane to mottine of? hoe b weal at eomtaas 

ne tan liner ons tod tcetedt fact ad asald a Bene, sawot een edd ak 
tag to tedden oyrel a how anottheon onont tot anol tantnaxs bio 
noiteoliqgn eliitadd jronodd itog eldt medt goons, gomaa, ods foot enoa 





qe Ig atered notte ntnmxs aid bee hedessos bas, he tht sboylopes, pew 
bw SeTeecoa ,hovissvat etew yw! renpdd leog edt gathutont Sahil 
edd ogy beoalq sew omen a’ temati liog abtawre Ste, ban, 4 hexrem 
oid yidoruposdsa fas ,xeealgne est't, soe tatean, to tate, skips 


steog edd ai Yourany # to stonoten tamed add. batt ton Lindaxel oxh% | K 
“nod ed? ,S8@L £4 derek no sett jteemigae etkt Jonsetena to nos 
 deetgin baote sed) omtw , tenghiiseg to omen ent Bott 


eid ,SOCL , Of dowd ao ted tasted? bow ,peldigile to tart 














ot eviselodt goetie at, (Lise ak sake» okus a petoioct pinoy immed . @ 
wt (fet mt dover tee el XT siet, alt -yamottang ines. hae, NI%p. ih, 
awaunitiw od tdyto emottesgleet tact eshiverg #1, . seidivibes ‘ 


hie sottbeds: to pwate.t mor’t msm Om: eoyolqae ye sinite aan pin os 


init ome alt te soltinag « mt . Annan ine pines ov 
-ftitweso to yi italnes ett od yalhrooss azow te seivetara pas 8 sid 
atoateg to muethddiv ots anoitengtaet exo apeas ob sadt mods 
bess ore adoateq doue ,ofwt bien, at tot bablverg #8 ‘ | 


ey 





errs idekt Missstesen tor 6 ‘baarrgd: jet ehdtgite a 


on June 30, 1923, the petitioner filed his resignation with the 
head of the fire department and thereafter within thirty days made 
application for . withdrawal of the same, which was approved by 
the read of the department and the resignation wae withdrawm and 
eancelled and petitioner placed on the reinstatement list, and is 
now third om such list; that on January 22, 1925, the City Ceuncil 
or Chicago passed an appropriation bill fer the year commencing 
January 1, 1925, which included 101 fire engineers and 145 
assistant fire engineers; that on thet date there were five 
wacancies in the position of fire engineer and five in the posie 
tion of assistant fire engineer; thet it ther beeame the duty of 
the Fire Commissioner to notify the Civil Service Commission of 
the vacancies and it became the duty of the Commission to certify 
the names of a sufficient number of mersons on the reinste tement 
list te fill the vacancies, among them the name of petitioner, and 
it was the duty ef the Fire Commissioner to appoint the persone se 
certified to the vacancies; that on april 3, 1925, petitioner made 
a deniand for reinstatement but the defendant Fire Commi ssioner 
failed to requisition for the names of persens to fill the 
vacancies and the Civil Service Commission failed to certify 
mames, Petitioner prayed that the writ of mandemus be direeted to 
@aid defendants ordering them to perform their duties as set 
forth, all as provided by law. 

Many of the pointe made by defendants have been cone 
siftere? by us in the recent case of People ex rel. Wetters v. 
Finn et 31., No. 3C621, in which an epinion was filed by thie court 
on March ?, 1926. What we have said in that opinion is anplicsble 
te the facte now before us, except in one partheular: In this case 
petitioner slleges that he was duly appointed assistant fire 
engineer and entered upon and performed the duties of this position 


but that subsequently he filed his resignation and thereafter, 
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within thirty days, withdrew the same, which was accepted by the 
head of the department, and that pursuent to Rule IX he was placed 
on the reinstatement list, 

It is earnestly argued by defendants that the withe 
drawal and cancellation of petitioner's resignation restored him 
to his office automatically and his neglect and refusal to perform 
the duties of such office constituted an sbandonment of same and a 
second resignation; that he could not Legaliy be placed upen the 
reinstatement list under the terms of Rule ITA ani that there is 
no such reingtatement list provided by law er the rules ter the 
reinstatement of officers who resign wider this rule. This rule 
as it appears in the petition is as follows: 


ROLE TA. 
LAY-OFFS, RESIGNATIGCRS AND REINETATIRTSTB. 

"Section 1. Lay-Ofts. Whenever it hecomes necessary, 
through lack of work or funds, or for other caune, to ree 
Aauce the foree in any employment, the person who was last 
certified toe sueh employwent shall be the first laid eff. 
Employment in such cases of lay-off shall mean o force 
under one general head and the Commission shell determine 
the fsete relsting thereto. Persons laid off in aecordance 
with the foregcing preeedure shall be entitled te have their 
names placed at the head ef a reinstatement list, according 
to the seniority of their certifications, 

"Section 2. Resignation, A copy of the resignation 
of an officer or employe trom the classitied service shall 
be filled with the Commission by the head of the department 
receiving and accepting the aame. The Commission may vermit 
the withdrawal of a resignation and itm cancellation upon 
application at any time within thirty days after the filing 
ef the same, provided the head of the department concerned 
approved of such withdrawal and ecancellation, 

. “Seetion 3, Reinstatement. ‘hen sny officer or employe 
has returned from a leave of absence and his position in the 
meantime has been filled by certification, or when any officer 
or employs has been Laid off in accordance with the preceding 
section, or when the position of any officer or employe has 
beon abolished, such officer er employe shall have precedence 
to reinstatement in a pesitien of the same branch, class, grade 
or rank and character or work an4 approzimate pny, accorfing to 
his seniority of certification,” 


Giving this rule a reasonable construction and ene 
consistent with its evident purposes, which we are bound to do 


(Kickapoo Distriet v. Mattoon, 284 I11, 396), it was obviously 
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dntended to provide for a situation where a position from which a 
person had a leave oo? absenve or from which he had resigned bee 
ease filied in the interim betwesn his resiprnation ond tre withe 
drewal of his reaignation; upon auch withdrawal his name should be 
Placed on the reinstatement List to await the next vacancy. 

We do not agree with the construction of the rule 
gontenced for by defendante! esunsei., The constryetion we have 
given is sensible and workable and any other would resvlt in con- 
fusion. There is ne warrant in law which would conpel a person 
appointed to a vacancy created by a resignation to yield his posi- 
tion to a feruer incumbent who had resicned but within thirty jays 
had withdrawn his resignation, it is clearly more just that the 
party appointed to fill such vacaney should continue in such posie 
tion and the former incumbent, who voluntarily resigned but within 
thirty jaye withdrew his resignation, ehould step back and take 
his place in the line ef eligibles. 

Arcurents based upon the rule applicavle to officers 
ere net relevait, as petitioner is seeking a position, net an 
effice, 

The other pointe raised are aufficiently met hy what 
We have said in People ex rel. Vatters v. Finn et 21., supra. 

The erder of the court over-ruling the general dee 
Murrer was right and the order avsrding the writ properly followed. 
‘The Judgment ie affirmed. 

APP IREED, 


Matchett, P. J., and Johnston, J., coneur. 








Oe 


ge doltdw moxt agliisog a Stet noltan fia @ tol ohivorwg ed: ‘nebanta 
“ad bongieat bad ed ciokdw mow x6 ebaedd Yoovaet a bail: nore 
wlgiw edt fits Aolteayiset elf nogwied., wham oat add mh hot lh? vo 

oe bfivute oman eid lawathdtio stove: agg pneliang leer wel be tl 


seshasav tuon ond Sitawa of datk feeeetade nto add nol he 





oiet odd to Bobteutiaaes edt Mbiw domga Fom eb eR 08) oi: aig 
svi Ow Holtouttenos eAt J tekasoo tetaabas' tan yd to?) Aa hue tne 
eaoo ot Siewert Alvow wate yom bane t¢aotver fake atttense ‘ab wets 
sohntem a Lequno biwgow Heide wal at dasteraw of al erent ai vo toa if 









-tioy Olt biely of aottengtaer » yf boteote Yehaner # ot” pe tot ra 2 
svat yeuids atddiw dud beagtess het ow sandapent anmtet @ Of 6 it 

odd tad? tawt etem yiteels ak 41. inbidoogheot ete ane ebaatw bad 
-~laog dowe at eputtnos binedea youebey Howe £62 ot Net ehene weg 
nideie sed hengteot ¢itver meter ‘epatye \ Fredamrsssd. tonne: eat ‘boa ti 


earn ttens 

oxuat hae toad goon bikswo ra aol suagtuo: ait woabasiw: eyed yar Le 

oh Sue ys iy Sty ki 2 NS ot Rie 

ae Tdtgdso. te. sak sult-ab: goat al f 

ak) hehe Baisley a 

ereo tt" te ot 0 kéna bkage: efx ead geet honed admosweth oat Re 
Oe ae ss iw 






i twee tale vrogenctal be aa « a0 
ae : 


440 = 30704 ra “er Ff 


CHARLES 0. KORTEN, ) 
Appellee, ) , 
) APPRAL FROM MUNICIPAL COURT 
VS. 
O* CHICAGO, 
NELS J, HOLTER, 


= ro : a 
Apoeliant. ) 9 A 7 T AN c 4 4 
WR, JUSTICE KeSURELY DELIVERED THR OPIKION OF THY COURT. 


Plaintiff's elaim is based on 2 promiarory note 
dated October 20, 1914, signed by the defentant, thereby promis- 
ing to pay on or before November 25th, to the order of the 
plaintiff, 3160 with interest, Delrendant tiled a claim of set- 
off far the value of legal services furnished by him to nlaine 
tiff. Unon trial by the court the finding was for the plaintiff | 
on his elaim an’ against the defendant on the elaim of set-off. 
Judement was entered for #175, from which defendant appeals, 

The amount due on the note is not in controversy, 
but defendant asserts thet the court luproperly found against 
his claim of set-off. The court could rightly conelude that in 
April, 1916, nearly twe years after defendant gave his nete to 
Plaintiff, defendant rendered certain legal services for plsin- 
tiff with reference to executing a number of deeds, Plaintiff 
says he paid defendant $25 in full for these services and de- 
fendant denies this. It was for the court to determine which 
of the parties was stating the fact in this respect. 

Plaintiff's version wae supported by two letters, 
written by defendant to the plaintiff. The first one, dated Noe 
vember 6, 191%, acknowledged plaintiff's request that the note 


be paid and promised to pay the interest and principal "in full 


goon." In the second letter, dated September 8, 1920, defendant 


: 
; 


eS 


ee — 


again promised to pay his note and made other references to the 


transaction between the parties. In neither of these letters igs 
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there any claim or suggestion that plaintirf was indebted ta the 
defendant for any legal services. 

The court was fully justified in finding that the 
legal services had been paid for in full, anid, ss there was no 
eontroversy as to the amount due on the note, the judgment for 
plaintiff properly fellowed and it te affirmed, 

AFFIRMED, 


Matchett, FP. J., and Johneton, J., coeur. 
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GEORGE F, SLATER, = 
Appellee, 

APPRAL FPROK CIRCUIT COURT 

¥A, 

OF COOK COUNTY. 

ALVIN OPPEENFIKER, CONSTANTINE 

GIOVAN and PFYTER GIOVAR, 

Appellants, 


449 - 30713 ; ef (AP 
| 


& A a wy *R 6} 6} 
fe} Oey + ts elle [Dk 


#R, JURTICE KeSUKELY BELIVZRED THR OPINION OF (RE COURT. 


Om the evening of Becember 31, 1920, nisintiff, 
while walking on the sidewalk of Gird street in Chicago, fell 
into an oper doerway innthe sidewalk leading tc the basement of 
the adjoining building and reeeived severe injuries, te brought 
suit for damages end upon trial had a verdiet for $15,000, From 
the jucgment thereon defentants apneal, 

By hie declaration plaintiff charged (1) that dam 
fendante neglixzentiy left open the door te the basement at night; 
(2) that defendants violates city ordinance Bo. 2313, vrich Oro- 
hibits any person frem revioving any coverins of any eoal hole, 
vault or chute under any street or sidewalk unless it is pro- 
tected with a box or curd, and provides further that euch cover- 
img must net be reneved vats, oan aie ef any day snd must he 
Fepliasced betere one-half hour after sunset; (3) that defendants 
Vislated city ordinanee ke. 2341, making it unlawful tor any 
person owning or using any outside stairway er other opening in 
any public sidewalk to allew the same to remain uncovered or open 
exeept while it is setually being used fer the purvose of ene 
trance or exit or for the purpose ef introdueing or removing any 


aFticle through such opening; (4) that defendants persitted the 
Seorsa of the sidewalk stairway to be and remain open and in- 


sufficiently preteeted, fhe fifth ceunt was in Bsubsetanee the 
Same as the second count. Befendants files a Plenm of general 


issue and pleas of Ron-ownership, non-control, neneoperation of 
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the doors or areaway and non-removal of the eevering thereon, to 
whieh plaintiff filed replications, 

There ie not much variance in the testimony. The 
jury could properly believe that at the time in question the de- 
fendants, Peter and Conetantine Giovan, brothers and pertners, 
were the owners of the building located st the southeast corner 
ef Seuth Park avenue and 63rd atreet in Chicago, They leased the 
first floor to the Falgreen's Drug Store, and subsequently in 
Mareh, 19°, leased to the Walgreen Company eufftolent rloor 
space im the basement far a refrigerating pliant and eabinet, ree 
taining the belance of the basement spsee for coal, the heating 
plant ef the building, and an electrical pump used by the owners 
af the building to pwap out any acewtulated weiter, The entrance 
to the pasewent on Sard atreet was by two tray doors, opening at 
right engles to the building, whie> when opened stood up about 
twe feet on either side of the entrance, Thia door had s lock 
bought by the Yalgreen Company, whieh had the key. 

Sometine before the aeeident the basement heeame 
fieeded with water, as the pump was out ef order. Peter Gievan 
telephoned te Alvin Oppenheimer, a plusbing contractor, one of 
the defendants, te pat the purp in order. Oppenheimer went te 
the drug store, got the key from one of Walgreen Company's clerka 
and opened the basement entrance and inanected the pump, whieh he 
found burned out. He renorted this te Peter Gievan, telling him 
it woul’ be necessary te buy a new pump. Oppenheimer received a 
figure from the Chicage Pump Company, whieh: he reported to Giovan, 
who was unwilling to pay se much for the pump and expressed a dee 
Bire to buy it somewhere else, Subsequently Peter Giovan ordered 
the pump direct from the Chieage Pump Company, and on December 
$1, 1920, sent hie men for it, whe brought 1t to the building by 


truck, Oppenhcimer'e two assietants arrived at the premises about 
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five o'clock p. m, ani they and Giovan's two men carriet the pump 
throver the doorway in the sidewalk down into the basement. 

Oppenheimer's men say these doors were open when they 
got there; that there 58 a beard whieh fitted over the door to 
prevent anyone from falling dowm over the slide, but that this pro« 
teeting boar?’ or frame was stimding te one side against the wall, 
After helping to carry the pump down into the basement, GUlevan's 
men left snd Oppenheiner's employees remained te put the pumwp in 
place. It was a dark and stormy evening, and about thirty or 
forty-five minutes thereafter plaintiff, while walking easterly 
on 63rd street on the sidewalk, fell through this open «nd tm- 
guarded doorway, receiving serious and permanent injuries. 

Neither the extent ef plaintiff's injuriss nor the 
amount of the verdict is questioned. No question of eontributory 
Maglicence of plaintiff in raised, and 1t is ceneeded that the 
accident was caused by some person or persons negligently leaving 
the doors open and unguarded, Bach defendant arguce to exonerate 
himseif and inferentislly or @ireetly aceuses seme ans alee. 

It is eoentended on behalf of Peter and Constantine 
Gievan that, as the property was leaged to the Walgreen Company, 
the owner is not liable, on the theory that where a lesser has given 
up full control and pessession of the demised premises aud appurtee 
Rances to 2 tenant an‘ the prewises were net in a dangerous cendi- 
tion due to defects in sonstruction or a vontinulng nuisance thereon, 
the lessor is not lisble for damages te a stranger due te the neg- 
ligence of the lesses, Seubtlees this is the law, but not applie 
Gable to the present facts, 

The Walgreen Company leased the first tioor and alse a 


comparatively emall epsce in the basement fer its refrigerater and 


@abinet, The balance of the basement end the pert of the basement 
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where the pwap was located vas in tlre yoeression of the ounera, the 
defendants, It ia of no timpertance that the key to the lock wes 
kept in the drug store, This would’ be the natural ont convenient 
plsce fer it sa that the employees of the drug stere eowld hnve 
aecess to the part of the basement leased to it ond also that the 
owners ef the building could have access to the seal, heating plant 
and pump in the part of the basement retained by them. The doors 
and stairway leading to the basement were not lesaed toe the drug 
@onpany, neither did it have oxelusive posnession ef the aane, 

%{ hed only the right te use this means of sdmiseion to ite ree 
frigerater anid ashbinest, 

While £4 is true that, if the owners of the building 
had sentractet with Oonerheimer to inetall the eleetrical pum, 
turnings over the entire work to Sim ond bad neat, either by theme 
Selves or their emeloyees, Joined in samy part of the transaction 
which was the cause of plaintiff's infury, the owners wenl4t not be 
liable, yet the avidesae shows that the tvo exployeas of the owners 
feined with the tyvo auployers of Gonenielmer in carrying the owe 
@own turougr the doorway inte the Baeeient; that at this time the 
Georway wae open eni tid frame ot preteeting boar’ was net in 
Place bui leaniug sgainot ths Wall; that the owners’ agente deo 
partes from the trecisca, leaving the dcorway open on? wnguerded, 
and Oppontelazer's man preceeded with their werk in the basecens 
Witheut teking exy steps towards closing the doorway or suerding it 
from pedestrisne ox the sizewelk, 

We do net deen it important es te whe, in the first 
Anetance, spared the doors, This, of courte, "ne necesrary te 
Sllow the four men to earry the pump down inte the Ensement, The 
Beglicence lay in ell feur of the mer Leewing the decerwey true 


open and wiguarded to the aenger of persona using the sidewalk, 


‘This et was joint, participated in both by the reprenertotives 
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ef the ewnere an’ of the contractor. Under such circumstances the 
defendants are jointly liuble. 

Xt does not avall the defendant, Oppenkeimer, to 
atgue that hir comtract called enly for the installation ef the 
new pump «nd that it was ne part of his contract to carry it inte 
the basement. The puro was brought to the premises by the owners, 
and the act of garrying it from the eldewalk into the basement was 
properiy part of the aet of installation, We cannot draw a Sine 
line of Aistinetion as to Just the moment when inestalisation of the 
puma beran, All the parties evidently acted on the assumption that 
both the dslivery and instaliation invelved piscine it in the beaaee 
ment, 

there ig ne basis in the record io support the argument 
oi tre defendant, Constantine Giovan, based wpen the rule that the 
coutract of ona joint tenant reeneeting joint preverty without the 
authority or censent of his coetenant eannet bind or vrefudicially 
attest the other co-tenant. There is no evidenee of any joint 
tenancy, Peter andj Constantine Giovan were partners in business and 
erned the property, the iltie being in beth nemes an& the rents and 
lesses being shered equally. Furthermsere, the contract for the new 
pup wag tks Penefit of both ewmners, 

The matiy cages cited by the defendants are, Tor the mest 
part, not in voint. The fury was fustified in finding that the nege 
ligent set of leevire the cores even oni wnevarded was the feint aet 
of 911 the deferdests, It bar been held in ivmumerstle cases, where 
the negligent aet causing the injury iw jeint, licbility is imposed 
Upon all the partier foining in the negligent net. 

Upon the facia we wee no reasou te distur the judgment, 
ame it is affirmed, ADFIREED. 


Matehett, P. J., and Jemmeton, J., concur. 
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SABUEL R, RAPPOLD, 
Appellant, . 
APPEAL FROM MUNICIPAL COURT 
va. 
OF CHICAGO, 
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MARTHA P. ANDERSON, 
Appellee. 
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BR, JUSTICE MeSURELY DELIVERED THES OPINION OF THE Comm?, 


Plaintiff brousht suit to recover a res. estate 
treker's commission and upen trial by the court it was ad- 
fudeed that he take nothing, from which he appeals, Defendant 
Agee not appear in this court, 

Aeceording te piaintiff's atatewent of the case he 
és arenl astate broker and defendant an omner of real estate 
in Ghicago. On Sevtermbar 10, 1924, defendant listed her prope 
arty vith plaintiff for sale, price $7500, cash payment $500, 
balance in $80 instalrients drawing 6 per cent, Septezber 27 
defendant appeared at plaintiff's office saying thai she vas 
leaving town but would be baek the following Saturday. the 
latter part of September Er, Jaeobd J. Liewargen ssw plaintii?'s 
sign on the premises, went to his office on Sunday, September 
28, and there talked with one of plaintiff's salesuwen, a kr. 
Kropke, who took the prespect to the premises, but as they 
were closed made an arrangement to go with him the following 
morning, Monday, September 29, at which time adwisesion was 
gained and the premises examined, Liewergen agreed to buy the 
Premises for $7500, the price at which it was listed by de- 
fendant, and pay $750 in cash. Ke made a deposit ana there. 
after called at the office of plaintiff several times during 


that week to make definite arrangements te close the deal, 
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On September 20 vlaintiff notified Mre, Anderson, 
who was then in St. Paul, Minnesota, that the proverty had oeen 
sola, giving her the terms, oni a8 the parties were anxious to 
move in, asking her to advise by wire whether he shoule go ahead 
and make a contract or awalt defendant's arrival, Oelenudant re- 
plied that she would arrive on Saturday, She arrived in Chicago 
Friday, and kr. Kropke spoke to her about four o'clock in the 
afternoon and asked her to come ta plaintif!'s ofVice thet even- 
ing to close the deai, ss kr, Liewergen was very anxious to get 
possession of the property. Derenfiant pleaded thal she wag 
tired and prefarred to clesa the deal the next morning, This 
Was communicated te Nr. Liewergen, who asked that it be closed in 
the evening shout seven o'clock. Defendant agreed to this, say- 
tng thst tt worl’ be sll righ? ant she would be at plaintiff's 
effice at seven c'cisck Saturday evening to sign the contract, 

On Saturday afternoon lr, Kropke met the defendant on the premi- 
gee and she te14 him that 1t was deubtful if she would go through 
with the deal because she had some one else ho was interseted, 
Dut thst she had ne assurance that these other people were going 
to buy and that she had reewived ne deposit trem them, It is in 
evidence that mo othar purchaser made a denorit until that Seture 
day evaning. On this evening Mr. Liewergen avoeared at vlain- 
tify's offles, ready to close the deal, bringing with him suffie 
Cient cash for that purvose., He remained there until sbout ten 
o'clock but defendant did not appear, sending word by her daughter 
that she wonld not keen the snpointment with olaintirf and his 
PFospect. Tt is also in evidence that shortly after this time 
defendant told plaintiff that the reason she did net appear on 


| Saturday evening or call him eartier was because she was working 





ith another prospect, wrom defendant told that if a deposit was 


not made she was going to plaintiff's office to close the deal. 
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It fo well eettled that where an egent is employed 
to sell real estate and produces s buyer ready, sable and willing 
to purchase the seme upon the owner's terme and the ovner ree 
fuses to camvnlete the seule, the agent is entitled to hie commis-e 
efone, Nunt v. Judd, 226 Ill. App. 395, and many other cases. 
Tt fe elso well esteblished that while a principal may employ 
several brokers te sell the same pronerty al may sell to the 
buyer first produced, he mist remain neutral and fsir as between 
the brokers, Day v. Porter, 161 111, 235; Fox v. Ryan, 240 Ill. 301. 

Applying these rules to the facts as stated, it is 
1ifficult to determine upon what theory the court tound against 
the plaintiff. That he procured a purchaser able, willing and 
raadv to buy the property npon the defendant's terms doses not 
seem to be controverted. Her failure to keep her promise to 
meet with these parties to clese the deal seens to have been 
inspired by a desire to faver another broker, It does net sopear 
that the oresvect of this other vroker offered any better terms 
than those offered by plaintiff's prospset. Upon the record bee 
Tore us, the defendant 4i4 not aet fairly between the brokera, 

Yeon the facta ant the law this judsment carmot 
stand ent it in reversed ani the cause remanded, : 


REVERSED AND RENANTED, 


Matchett, ». J., and Johnston, %., conevr. 
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Opinion filed May 5, 1926, 


GR. PRESEOIEG GheTyck FROMEOR delivered the 


opinion of the court. 


By thie gooet] the defencunt Baaw seeks to 
1, 6-0-0 
revere a judgneat fox #6,907,44, resovered ogninat his 
oy the pleintif? Bieir is the Cirgeit Qeurt of Sook Gounty, 


the jgsues heving been Submitted to the trie) sourt wi thout 
a jury. 


fhe veeerd disdlosavs thit toe defencint Shaw woe 
One of the direetern of = eercoration known me the gelf~ 
senting Valve Compeny, Tile compeny wee apvarently trying 
to do business on too sank] « espitel end wae in frecuent seed 
of funds, Shear whe & erediter of the ooepeny te the extant 


Of $60,005, by reseon of advancea he had ande to it from 


time to time, Se held the soupang’s sotea for thie indebted~ 
ness, The Valve Gowpany 4i¢ ite benking Dusiness ith the 
Logan Seuare Trust 4 Savings tonk, ef vhick one David Miede- 
mann, Jr. Wes Vioeepresident., Wledeasnn wae slee@ apparently 
® Velve Company director, The company was 2 Trequent borrower 
at this bank. i daly i 1871, the Valve Jompany owed the 
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dank a balance of ©16,274.46, for borrowed money, The 
resorde of the bank show that on July 38, 1921, the 

Valve Company borreved an additional @12,000 from the 
bank, and om the game dey paid off 26,000 of ite bank 
indebtedness, which Left the Valve Oompany owing the 

Gank $21,974.46 et the close of businesr on that dey. 

when the Yaive Geapeny borrowed thie $19,000 from the 
bank on July 8B, L971, it gave the bank a OO dey note for 
that amount, weich wovld sake the note fall due on Ootober 
B7, isFl. 


It further sppesre from the reserd thet the 

Falve Gompany necded further eseh te rum ite businecs and 
that viedewman was willing te sdwenge §6,000 ia cash to 
the Company, teking its note therefer, tat only on cone 
dition that Ghaw agree te aubordinate #11 claime he aight 
have ageinet the Gompeny, to ite note which was to be 
given by the dompeny tc Medeweann for the 26,001) to be 
advanoed by big. Theat being the situntion, the Yalwe 
Company executed ite note for 4,000 drawn to Yiedesann’s 
order, #ni Gelivered thet acte to "Ledemenn on Auguet 1, 
198k, snd at the seme time Ghew excouted & erititen vontrect 
which wane elee delivered to Wiedewenn. fThie reelted that 
whereas the Yelve Gosreny was largely indebted to fhow, and 
wherene it was *neceesary for the exid felf~ceating % lve 
Gompany to raise 81x Thousand Doliares (96,000) assh to avet 
ite qurrent obligetions «end carry on ite “usinese,* ond 
whereas Wiedenenn "an villing to loan gaid gua te the Yoive 
Gompeny and take ite 99 dey note, duted Aupust 1, 1981, — 
*upem condition that the indebtedness due from the telf= 
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Seating Valve Company tae the ssid Frenk &. Shew is sub- 
erdinated to the indebtedness of Six Thousand Seliere 
(86,000) toa the ssid Oevid Wiedexann, dr., te be evidenord 
by s@id promissory note,” and whereae dhaw was deat rou 
that eaid losin be made by Piedemann to the Valve Goapeny, 
*in order that it wsy have funds to gerry on ite business 
and meet ite current abilgetions;* therefore, in coneidere 
ation of thene premlees and the watusl benefits te be 
derived, Ghaw *has, and vy thease presents does cevensnt, 
promied, and agree to Gnd Bht> the geld tevid Yledenenn, 
ave, Big heive and sesigne, snc to end with anyone’ eho 
might thereafter beoome the oener of the note for $6,000, 
te be executed by the Valve compeny, in consideration 

of the adremcevent of that sucumt to it, *#hat 21) elaine 
ani degunds of every Kind ond ueture whetecever whieh ke, 
the scid Frank 5. Shaw, cen oF may have seninet the gelf~ 
Besting Yalwe Goupeny, prier to the date hereof, shall be 
subject te and suberdinate to the said promicsery note, 
and that seid proniseory note aheli tna will be paid in 
full by the said Selfeleating Valve company before he ehall 
be entitled to heave, receive or demend from the said self~ 
Seating Valve Gampany ony payment ehateoever to bim the 
esid Frank 8. Shaw,*® on secdunt of say slain he had agningt 
the Yelve coupany, When Wiedenwan reecived Mia 86,000 
note from the falve Soanpany sad this contract to ehich we 
shall refer ap the Shaw contract, on suguet i, 1921, be 
went te the First Wation<l Bank of Harvey, Tilincis, of 
*hickh bis father Gavid Yiedemnna, ty., ¥s9 on officrr, end 
Giagounted the Yaivre Company note, end on Auguet 9, 1921 he 
depoetited the procesis ef that discount in bis persens? 
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secount &¢ the Logun Square Trust 4 Sevinge Henk, end then 
he presummbly ienued hie om cheak for that aneunt, for 

on the same day the same sasunt wae eredited to the Yalve 
Company in ite loan socount with the benk, the eredit being 
given on the $17,000 note of the Valve Company dated July 
8G, 1851, which was a GO dey note due on Seteber 27, 19012. 


Pour months after the Valve Compeny prequred thie 
86, 000/ foam tedenann, O¥oq in Gommeotion with which the 
Shaw contract wes executed, nanely, in Dewouber LBL, the 
Yelve company filed « velumtary petition in vunkruptey. 
A few montha inter Siedemann, fr., deeiving te get the 
Valve Company's paper out of hia bank, sent for hie gon 
and gaked him to arrange to have that done. Wiedemann, Jr. 
then turned t6 the plaintiff ond one Trott, rhe he tecti- 
fied ware beth goed personcl friends of ~-ia ond * gentlesen 
who Fare aeceolated with ae in the Walve dgenpany as dircetora," 
and requeated them te join in the signing of a $6,00° note 
to be given to the Piret fetionsal Bank of Harvey, in lieu 
of the telve Gompeny's note then being held by that bank, 
amd thig wae dene, the pleintiff and Trett executing euch 
& note im april LBS*, 


The theory upon which the cinintiff® bases bie 
aetion in the onge at bar ie thet when he ond Trott signed 
the 66,500 note which they muve to the Fitat tations) 

Bank of Hervey, st the request of tiedesenn, Jr., snd his 
father, for the purpose of eiininating the Yaive Goupany's 
paper from that bank, he, the plaintiff, came to be the 
owner of the Yalve Gompeny note and the Ehaw contract, 
Trott having subsecnently turned over say intersst he 
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hed in these documents to the plaintiff, it appears that 
the Yolve Gampeny note snd the Thee contract were not 
turned ower to the plaintif?’ Sleir in Aovil 1822, when he 
eave bie $6,000 nete te the Rervey Bonk, but he exolaing 
this by teetifying thet Sledexenn, @r. told him that the 
Valve Gomeepy note end the Ghaw contraet were in the hence & 
goumnee] for hie aon, Yledewann, dr., snd that they would 
be gied to heedle the solleotion af whet they claimed te be 
due on that note aud contrset for the pliainsviff, Blair, and 
when the balence due wea collected it wo ld be noi4é to the 
Harvey Renk and thie would take up the note which eae then 
being exemuted by Giair «nd frett ead thus the letter wauld 
never be oplled upon te pxy their note, 


fie recors further shows tet in eayneetion with 
the beunkragtoy proesedinge of the Seive domeany, Sledeasnn, 
dr. filed  ¢iaim for the $0,000 due on the Wolves Gompeny's 
mote dated August 1, 1991, ledewean filing the claim se the 
emer of the note in fecesber, 199%, eight monthe after 
the note had boon Sligineted from tha kerwey Benk, by the 
plaintife ana Trott giving theiy note te the tank in place 
of i%, Sud & dividend secenting to $923.00 esx ondd te 
Vedemean, Jy. on Gihse ehnisie 


it further aprears from the reeerd thet in April 
1822, a few dye after the plaintiff Blair hed joined with 
Trott in executing their $6,000 note te the Harvey Genk, fer 
the pursese of elinineting the Yelve Coupeny note from that 
tank, the plaintiff Mair sleoe filed a ¢lais in the danke 
ruptey orogceréings of the Valve Sompeny, this cleim being 
for G625,.04, besed on & Loum made by the plaintiff te the 
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Valve Company, and in January L923, Alair received a dividend 
on thet claim. 


The revord further shows that the defencent whew 
file@ tro claine ageinet the Valve Company im the bankruptey 
progceddings, one fur 81,495.76, being the indebtednees from 
the Valve Gompeny to Ghew te vhich references hae previously 
been uade, am’ the other being © elein for further onsh ode 
waneed te the Yelve company by chow im aune, duly, August ond 
Sectomver, 1&7], tetehling $50,834.40. Seth ef there cleiae 
were allowed, Ghar reesiving 9 divides@ of £7,089.91 on the 
first sleinm, snd $5,691.20, on the secor# claim. 


Beir, now aisiming te be the owner of the Valve 
Sempany’s net«e for 76,000, drawn to the order of Siedeawnn, 
d¥eq At delivered te hie on Auguet 1, 1921, 2nd slee eleime 
ing te be the orntr of the Shar gontract, wrought this setian 
ageinet chew, the sctier being besed om the istter document, 
gesely, the char contract. fhe plaintiff*ts desleration cone 
sieted ef the coneolideted comeon counts and also tro epeoial 
oounte. Each of the latter reoeited that on August 1, 1971, 
the ¥_) Ve Company requested Yiedesomn, Jr, to lean 2% $6,960 
amd thet Shaw “in order te preeure the wetting of the gald 
loen from the maid Onvid Giedewenn, Jr, to the sxid Self-seat~ 
img Yelve Soupeny, exGeuted snd d#iivere: te the ecld Spwid 
Wedenann, Jy., his certain contract in riting,* which eon- 
treet wig thes set out in these two counts in full, The pleine 
tiff then srecerded te ellege that in eonsideration of the unde» 
taking of show, oe wat forth in the Ghae contreet, Yiedermnn 
#y. leaned the Yoalve company the eum of 6,000, ano the Gompany 
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exeouted and delivered to Siedemann, Jr., its promisecory 
mote for that *acunt, dated Auguet 1, 1991, due October 
30, 1921, which note wne wet gut in fuli,e fhe plaintifs 
then alleged further thay elihough demend had duly been 
made, the aompany failed te pay the note at ite ueturity 
or at any other time. Further, the plaintiff alleged that 
in December, 1871, in the bankruptey proceedings of the 
Valve Gompeny, Siedensna, Jr., Tiled this note and bie 
alesis for the axcunt due from the Yelve Geompeay upon it, 
whieh @lAim wae Allowed; oad that in April 1@9S, there me 
peid to Sledemenn, Jr., dy the trustes in benkructoy, ae 
a& dividend en thet eleim, the gum of 2597, which wae the 
only dividend ever weid upon it; end thet subsequently 
the beakrupt wee duly dieeherged. The sleintiff then 
alleged that eithough demand hed often been uede, the 
Valve Company had neglected and refused te pay any other 
fase WON that note; end thet the Balance of the oringipal 
end intereat remained due ond unpaid; sna further, thet 
Shaw, im spite of cis undertaking, ee #e% forth in the 
whew ountract, neverthelecs,in semmcetion with the benke 
ruptey preeecdings of the Yuive Gompemy, Filed hie cloeis 
for the asciumt of tke indebtedness oF the Valve Gompany 
te him, seounting to 261,493.26, end rroeived thereon « divide 
ond of $7069.91. The pleintiff then sileged that be hed 
ginger become the legel telder end owner of tht Valve Oo 
pany note fer 86,000 cad the Shar contenet, imi that *ne« 
enuse of the sremises" the defendent waa lindle te the 
elsintif¢ *in the awcunt of ths balunce, principal aad 
interest® due upen the proghssory note, but thet si thowgh 
demand hed often been sate, the defeadsat And negleeted and 
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refused and etill did neglect and refuse to pry thie 


emount to the clatinsify, 


The fires cueation to be determined ia: Wheat 
Waa the undertaking of ehaw, as set forth by him in the 
@o-calied ghar contract? In our opimion, Shaw's undere 
taking is entirely clear os it is set forth in thet cone 
tract. Ghaw clearly did not gusrenter the payment of the 
86,6006 note of the ¥alve Goapany, ney did he enter into « 
oontract of suretyehip with regard te the sote, ae the 
plaintiff contends. He serely sgreed thet, if YLiedeasna, 
dp. would loem the Valve (ompeny 56,000 *oaeh, to meet 
its current obligetions aad envry om ite wosiness"” or, 
Se Gxpresaed im saether cart of the contract, "in order that 
At sight heve funds to cerry oe ite business and west ite 
guarrens goligations,* then #1) claims woiah be, Shaw, 
had apringt the Valve Company whonld be considered * eub ject 
te and subordinate te the enid promissory note,® and that 
the note *ehell and will of paid in full,” not by bim but 
*py the said telf-ceeting Yelve @eapeny,” ond not even then 
at 811 evente bet thet it ¢houid Be a6 paid by the company 
*pefore he (haw) shell be entitled te nave, receive or 
deming fron the enid Selfefesting Yelwe Company any paywent 
whatsecver to >im,* Sdew, on soneunt of ony elaim he then 
“had ageinet he company. in ether words, the underteking 
Slearly entered iato by hie in exeeuting thie agreement, 
aa that im considgeretion for 4 lean of 86,000 tm cash to 
be made to the chapany by Ciedewemm, Jr., 8G thet the company 
might thus be previded with funds to carry on ite business 
end meet ites current ebliigetions, Shar agreed thet his cinim 
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of over $86,060 ajgminat the eoepany, should be suberdinated 
to the elsis eof Fiedeerna on the note which ms to be given 
him for that loan, or te the alein anybody elec vould ever 
have e2ppinst the ocepany by reenon of beeowing the orner 

of that note. By Szecuting thit cgreexnent Sher did net bee 
tons obligated te pay the note, either orimerily or eecondar~ 
ily ¢r in eny ether sanner, It stew sleo te be the plaine 
tiff's theory thet fhar breached thte exntrect ef Sis vhea 
he fecepted the <ivicend fresa the trettes in bonkraptey on 
bis claim fer cistty o¢d thousand dollere, enc thet evhen he 
8O Brexohed the contrnet beacge livble unconditionslipy to 
pey the Velve Gompanyg's acte in full. e ere wnable to eee 
haw suck a sontention ean retzonatiy be «ade. All thet Shaw 
agress to im ste eantreet is thet if Hledewmn, Jr. will 
make the tomm te tho ccopeny, ee set forth in the contract, 
thea the nete to be ctven by the ocepenpy for thet lean shall 
te peid im fell by the sowpanp befors ke, Show, ahall be 
entitled to hove, receive er deacrd ony peypment from the 
sompany Om bie alanis ageinet i¢. In ather worse, he gives 
Giedeewnm end hie acnigns, by this confiragt, the right te 
have the £6,000 note peid in full before he shell reesive 
anything from the company. fhe olaintif! contends that 
this wee « *fair weather® contract and did not contemplate 
Wenkruptey, If thet im the conga, the plaintiff ie certeinly 
out of court entively beanuce it is not contended, nor socld 
it be, thet “haw either received or dexanded anything from 
the Yelve dowpany on the ciaies be had avaimat it at that 
tiee. The ouly paymenta he hae received on his clain are 
these which heave come from the bankrustoy estawe of the 
company through the trustee in bankruptey, whieh is quite 
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a different thing fron reeciving paywente from the company 
iteelf, 


however, r@ wre ineglined to the opinion that thie 
was not a *feir wenther* contrast, tit wae rather «a contract 
ehich wae te apply in oxse of benkruptey, ond provided thet 
in that event, as between Ghaw en? the oener of the #6, 00° 
mote, the latter was to hows priority ond receive the sacunt 
ef the notein full before Shaw would beve the right te pare 
tisipate in the division of sasete, 


The placefor the exercise of the righte given 
to Wiedemann or bie cesigns, ineledineg the vlaintiff, by 
Shaw in this sO-ealled fhae contreet, wae in the baenkruptey 
procectings in the United tates Sisctrict Gourt, That eourt 
hed full jurisdiction te put these rights into effet, se 
between there parties in the distribution of the assets ef 
the bankrupt seta te, fhe court had oomplete jurisdiction 
net only to administer the sscets snd sliew/ Aiweliow alsime 
Sgeinet the bankrupt, but i¢ also had complete jurisdiction 
to deteruvine the question of pricritics «a betewen ereditors, 
even though such & guesticn ashent be oresented ta the result 
of @R ARretwent entered inte between tea or mere of thease 
Greditors. Zeryle vw, kecbonios joan & Trust So., 248 Fed. 
044; jn ye Demmoyrrs Shoe fo., 774 Fed, 272; In re George ¢, 
Brppse Goo, 756 Pet, 840, In contending the contrarg the 
pinkstiff has cclied our attention te Jn re Girerd Sissed £id 


Qe. 136 Fed, 511, ond Stires v. Firet Notions! tank of 
Roluetus, £5 webr. 10%. Im cur opinion thesé cases fsil te 


Support the plaintiifts contention, In the fesrle gese 
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the gourt called attention to the faot that in the 

Girard ii Go, mae * comtestion ea made similar te thet 
waban the glainthf® in eaking in the anmwe at bay, end the 
eourt then preereded to shew that the olrard esce wae not 
appidentle te the situation presented in the Seorle oaae, 
in shich the purtice had exprensly stinulsted, by the 

teras of the aqgreenent ints shidh they bad entered, that 
the clisiag of ome of them should be first peid ong of the 
RBsete, just cr the eofendsnt eerescd tn the oes ot bar 

is the shar contrast, fn the Searle geet the court 
peinted ovt thet oring to the foot that the agrecuent was 
not 2 gener) ene cnong ereditere, thet the erediter in 
whose favor « lien sctinet the agsete tas ereated oovld not 
enforoe the lien seninet the shole of the benkript eatete 
"tut? ,the court preeseded to peint out, “eleerly the eredie 
tere who setielly signed the egrescent thereby srented an 
@qnuitable lien on their imtercet in the fonds which theree 
after come inte the control of the bankrupt court for ade 
ministretion.* S> fer se the tires case ia coneerned it 
turned on the question of the coagtruction ef the contract 
therein preasnted snd did set lavclve the quertion ef the 
jurisdiction ef the bexkruptey court to tuke ints considere 
ation and carry aut the terms of a priority or evberdination 
agreement between ereditera, pom the rlling of » petition 
in benkruste;, fellered by en edjudicetion, sil sroperty 
in the soeseesion af the tanktupt ef which he «lsias owner 
ship, peeves at onge inte the custedy af the court ef benke 
Tuptey and becomes eubjeot to ite juriadiotion te deternine 
ell adverse or conflicting clains thereto whether ef title 
ey liens, Im our opinion, shen net only Yiedeaonn, Jr. and 
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Shaw, bet even the rleintiff beeam parties in sonnection 
with the benkruptey procerdings of the Valve Jompany, ond 
ell these perties filed elsias ackinet the backrupt estate 
and when all these slaigae were tllowed and deaunds paid 
thereon, without sither Piedemann, Jr. or the plaintiff 
raising any cugstion, by esy of objection to the »1lerance 
of Shaw's olaice, to the effect that these oleaime were subject 
to the prierities created in the Show contract, they were 
thereafter forever berred from aeking any svch contention. 

In Gther words, the sliowenes of the Shaw elaiae ia the bee 
ruptey proeesdings ewounted to sm a6fudiestion between the 
parties of any rights whieh might have been eliiaed by ony 

of thee under the Shaw contract ent any guestion of euch 
righte im now ren go judionts between these perties. Ioenger 
ommerciz] Club wezartness, 70 Ind. Apo, POG; LOT He Ee 455, 
The doctrine of xyes adjudieats anplies mot only to <1} such 
aetters as were reivsed between the nerties isn the prior 
Litigation but te suck a might properly howe been roiacé 
and dveided between them in that litigetion. axrowamith ve 
180 I11. apn. 465. 








Bren if the pleintiff were not barred against 
preeeouting this ection ageinet the defendant by the appli- 
extion of the doctrine of zen adivdiesta, we are cf the 
epinicn that he sould not recover in thie section boanuse 
it is clearly shown by the proof in thie record thet the 
priority rights which Ghew undertook to give te *iedessnn 
in the Sar contract, were conditioned upon fiedemann furnishe 
ing © consideration, which was apecifieslly set forth, snd 
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a@ far ax the record shows he failed to furnish that cone 
eiderstion, This dees not involve the cucetion ef shether 
the Valve “ompany reoeived « coneidsrntion for ite $6,060 
note, Of enuree it (id receive a» good end veluable scene 
sideration for that nots when the proceeds of the discount 
of ifs note cere eredited te ite Lown seeownt in the Legen 
Square Trust & Savings Honk, Gut that see nothing to do ith 
the cuection of whether the wmariderntion apeoified in the 
Shaw contract waa thua furnished, fast contreet clearly 
reoited that it wie aeseeonry for the Yalwe Gompany to 
Poise $6,000 in cash to sett its “current obligations” end 
"surey om ite tueiness*®, ond that Chae wae desiroug thet « 
loan for thet eacunt be eorompliched froe Wiedemann, dr. to 
the Valve compuny, *in order thet 14 might herve fonda ta 
osrry on ite buelnese and weet its current sbligetiona,* 
ead Show then orocerded to agrecn to afford “Lederenn certain 
priovitics over his as & orrliter, im conetiermtion for bis 
mking the Company « loan in the sum memed, *im orter that 
4t might hawe funds te carry on ite bueinegs and meet ite 
current obligetions.* In our spinion thet coneideration 
sould be furniehed by *iedemann only by turning ever to the 
Yolve Company the groesedg of the discount of thie note, 
in gash or ite efuivelent, so that the compeny would have 
full custody of and oontrel over these proaseds, ani the 
epoertumity of using thea *to earry on ite business and 
moet itm current ebligetiane,* snd, 1m cer epinion, evoh 
consideration was not furnished shen Wiedemsan procured 
$he dizemmt of the Yalwe Company note ani then deponi ted 
the procedds of the discount in Sis aen bank and ereci ted 
that seacunt te the compeny's Leen secount in the benk, om 
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a note only « few dsys old and not due, under ite teres, for 


BeaTly 9O days, 


It appenre that the plaintiff Blair and frett have 
been sued by the Firet fetionel Henk of Sarvey on the note 
vhicithey geve thet bonk when the ¥Yalve dompany note eae 
eliminated therefrom, and in connection sith that exee Mlair 
has wide tee affidevhte which, in our oniniom, are rholly 
inconsistent «ith the contention and theury advanced by him 
in the enee #t bar, to tae efiect thet be beanee the orner 
af the Valve Goapany note and the Ghaw contract im April, 
1923, und hee rensined the owner of these documents eines thet 
time. in these affidavite the gleintig? take the peaition 
that the execution of the $6,600 nete by Hie ond frett, which 
wan <iven te the Firet National Henk of Kervey, in April 
1922, wee gurely an secoscodetion transaction and that he 

-ond Trott received nothing frem the bank a8 & considera- 
tien for the execution of that 66,000 note. In the onee 
at bar, however, Mair contends that ehen he gave the 
Firet Mationsl Bank of Hervey that 96,00 nete, which wag 
aleo signed by Trott, fer the parpoee ef elimineting the 
Yalve company note from thet besk, he, isir, beoeme the 
ovner of thet Valve Coupeny note and the Shaw contrast 
whie: necompanied it, if be did, he os id of couree not 
suecessfully content that when he gave the @6,000 note 
to the First Hationsnl #enk ef Harvey beorecoived nothing 
for it, The two positions are utterly ineoncietent, in 
our opinion, 


The defentent contends that in vier of the allege 
tions wade by the plaintiff Sleir in these affiderite it 
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is shown thet the plaintiff, sa 2 matter of fact, i6 not 
the.owner of the Yelve Company note and the Shaw contrect, 
as claimed by him in the case at ber, and that there are 
other fects shown in this resord pointing in the some 
direotion, such for inatence as the faot thet cight months 
after Blair nor cloias te have come to be the ommer of the 
Valve Coapany note and the ghar contract, Fledemann, Jr. 
filed these very papers dn the bankruptoy preoerdings 
involving the Valve Company ard in those procecdinge he 
@leined to bethe owner of the Yelve Company mote &nd the 
Ghar contract. In explenstion of this epeaing i consistenoy, 
counsel for the plaintiff argues in thie court thet there 
was no reason why Wiedeaann, Jr. should not file bis cleie 


on the Valve Gompuny note and the Shaw contract in the 


bankruptoy presesdings “aw the sarzignor theseof.*® The 


fact, however, is that he, according to the oroof in thie 
ecord, did not file his claim ees the assignor of thore 
documents and for the uee of thie vleintiff, bet he filed 
the olsim aa the owner of thosé documents, The claim having 
been filed by Wiedewann on thie note a6 Owner, and tos aourt 
having sliowed # dividend to him in thot orpacity, we s75 of 
the opinion thet she queation of the ownership of the note 


is also res adjudicata. Upon 1. this proof, re are of 
the opinion that the finding ef the trial eourg in the onse 


at bar, to the effect thet Mleir exes the omer of the Yaive 


Sompany note and the Shaw contract, was apsinat the vanifest 


weight of the evidenon, 


\ 


For the recsone steted, the judgment of the Cireuit 
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is shown that the plaintiff, as 2 setter of feet, ie net 

the owner of the Yalve Company note snd the ‘has contract, 
ao Olsined by him in the cane et bar, and that there are 
other fnete shown in this record solating in the ease 
direction, such for inatance ae the faek that sight sonthe 
atter Bisiy now elaiae to howe eose te be the Gener of the 
Valve Goupany nete and the Shew contrect, Fiedemann, Jr, 
filed thease very pspers in the bankruptoy proceedings 
invelving the Yelve Gompany ond tn! those procecdingy he 
Claimed to be the owner of the Wlve Gompeny note ond the 
Shar gontreact. ip explanetion Of this seeming ineonsieteney, 
eounesl for the piaiatist argues in this secure thet there 
Was no Penson why Whededaony’ Jr. stomid net file his elsdm 
om the Valve Goapany note Ana the Ghaw contract in the 
bardkrugtey progetdiage "ae the Sond GROR thereef,.* The 

faat, horaver, ia sha ‘ne, ADOOrd Ag ta the greef in this 
peserd, did sat file hie dein ae the aseigmor of thoae 
docuaeate and Ter the wae of thie plakatife, bat be filed 
the ¢Glaim ue the/ Arwen of those dorusen te, The @leim heaving 
born filed by thedeaonn an thia note aa eener, ind the gourt 
having aliowad a dividend te hia ia thet oapackty, we are of 
the opinion. ‘shat the question of theewaerehip of the note 
ia also zee sdjudignte.  Uyon ail this proof, we ere of 

the opinion eee the finding ef the trial court in the ones 
et Day to the effect that #iair woe the ovner of the Yolve 
company note cad the Shaw contract, eee «cine the wanifest 


Seiget of the evidenge,. 
Fer the ressone oteted, the jusgaent of the Girelt 
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Sourt ia reversed with « finding of fects. 
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TAYLOR AND O'GOKHOR, dos 


YINDIRG OF FACTOs 
We find os facts that the plaintiff Bleir wes aat 
the owner of the Vuive Cospany note sad the Sher contract; 


that Wiedemann feilea te furcish the conaideration specifies 


in the Shaw contract, For the promise Shar wade in thet 


gontraect; snd thet char aid not breach the gontraote 
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GREGORY T, VAN HOETER, Adminietretor ) 
of the Estate of JOKE ¥, REARNOH, } 6 TOR a> i?) 
Decessed, a an?) 2 a 
Appel lent, 
; APPRAL FROM 
Ve ) MWIFERION COURT, 
} 
: ) QOGK COUNTY, 
YELLOW CAB CORPAHY, @ gorporation ) 
and LOUI® BAILEY, 
Appellee. } 


Opinion filed May 5, 1926, 


BR, FPRERISTNG JES TION TROWSCH Aalivered the 
opinion ef ths. court. 


fhe plaintiff adwinistrater brought thie suit 
under the Injuries Act, te recever damages caused by the 
death of the decensed, gotm ¥. Heardon, which was alleged 
to have been emuned by injuries reorived by hia sa a 
result of « collision between « Yellow Gab and snother 
gutenobile referred to in the record se a Dixie Flyer, shidh 
was being Griven by the defenient Gailey, At the clove 
of the plaintiff's onmme the court sllowed % motion inter~ 
posed by the defenciomt Yellow Gab company, and instructed 
the jury to find that defendant wee not guilty, and, no 
further evidence being offered by ony of the parties toa the 
eeuse, the court orally inetruected the jury, on behalf of 
the plaintiff, that they bed heard o11 the testimony end that 
there wae no defense, *and you a7 instrusted to find the 
defenient, Lowls Bailey, guilty end I give you « form of 
guilty ngainet the cefendint, Louie Bailey and in thet blenk 
eproe you will find the number of @eliare that you will agree 
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the plaintiff is entitled to receive." fhe jury thereupon 
retired sad later returned their verdiot ond fixed the sum 
of tie plaintiff's dawagea at the eum of 85,006. Judguent 
was entered in faver of the defreacent, Yellow Qab dompany, 
andi ogeingst the defendant, Bailey. Sy thie appeal the 
Plaintiff eeeka to roverse the judgnent entered in fevor 


ef the defencdent Yellow Gab company, 


Xt ie the plaintiff's contention thet there 
wae evidence in the record tending to show the guilt 
of the defentent Yellow (n> Jompany ae well a9 thet of the 
@efenient Bailey, andi thet it wae, therefore, errer for 
the triel ecurt to give the jury a pereaptery ine truction 
direeting them to find the issues in fever of the Gab 
Company, On the other hand it is the gentention of the 
Gab Company thet there fas no evidence submitted by the 
plaintiff tending to wnze out # eeuee of sotion ageinat 
it; thet the only evidence in the record touohing the 
euestion of bow the decesers onee fo be injured was to 
the effect that the Oirie Flyer ran over hie end thet the 
@llision which ecourred between theYellow Geb and the 
Dixie Fryer could net have been the cause of the injuries 
reesived by Reardon, beowuee the evidence shows that that 
elliision eceurred sfter Reardon wee Fun over by the Sizle 
Flyer ond not tfere then, and that ressoneble ginds could 
not conclude otrerrieae from the evidences submitted by the 
plaintif?’, The theory ef the rlaintiff's decloretion is 
that 2 Yellow dsb belenging to the defendant Yellow Onb 
Goapeny, ccliided with the Pixie Flyer, driven by the defende 
ant Bailey, due te the negligence of the drivers of theee 
two vehicles, end that 2s a result ef thie oollision, so 
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caused by the negligence of the drivere of the two cars, 
the Dixie Fiyer ran inte the decensed, omusing the injuries 


goupleined of, 


The gecurrence involved in thia ease heppened on 
the west side of Yentworth avenue, « Little north of ite 
intersection with I9th street, in the Oty of Ghiesge, It 
appesre thatvreprire of sase kind ere veing wade in Sente 
worth avenue sed #11 of that street, cxet of the eset rail 
of the southbound street car track, wae net svalilable for the 
uae of vehicles, and thet the weet eide of the ctreet wee 
being used by both the north end mute bound traffie. It 
appears further that the decernmed, with a partner of his 
engaged in the sutomeblie repair tosiners, hed been towing 
& Dodge sedan amith in Senteorth avenue in the roadway on the 


weet side of that street and they bad besoms wtelled LOO 
feet ar so nerth of 3th street, It #ag about 5:30 in the 


afternoon of /,vember Lith and i¢ wae dark but the atreet 
lignts were lighted md certain flares had been established 
along the weet edge of the exoevation in Senteorth avenue, 
it appeare further that the lichte were Lighted on the 
sedan, «ni the decenned ond hig partner were engaged in re= 
moving some broken geare from the rear shaft of the sedan, 
The partner of the deceased whe kneeling in the etreetvat 
the reer end of the Uodge vedan, working at the gears, «nd 
the decessed vas squatting down holding & light, imoediately 
@ast of hig partner ond between hie partner end the Left 
reer wheel of the deden. The Yellow Onb wae being driven 
horth in the seuth bound track in Yentworth avenue, It 

wae folioving @ Ferd eur and wae going at « rate of 1% to 
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15 miles an hour, recording to one of the witnesses, snd 
15 to 26 miles, actording to snother witness, The Sixte 
Piyer wes being driven south in the weat roadway of 
wentrorth evenue, «nd just after pagscing the nerth bound 
Ford, Seiley, who wae driving the fixie Plyer, and she 
wae approaghing close to the sedan, swung out conte the 
south bound strest car track #6 ae te paes the dedan, 

Ag be did #0, but inet 2t @hat point in net clear from 

the record, he collided with the Yellow dab, “hen he 

enme to a stop, the rear ef bié Gar eRe sbout even with 
the rear of the sedan, the right rear wheel of the Dixie 
Fiyer being about opposite the left rear vheel of the 
aedan. The decease’ had apparently been ron over by the 
Bixie Flyer. The partner of the deceased snid he did not 
know what happened but when the Sizie Fiyer eaae te s etop 
ite right rear thee] *wee by the left rear ebecl of the 
Godge sedan end the deeravsed was lying on tie etomech, his 
head toward the enst with the upver part ef bis bedy* 
lying in the rear of the right rear eheel of the Dixie 
Fiyer, - "it wee north of the rear wheel, risht beck of 
the reer, The rest of hie body war back of the Dodge 
sedan, The Yellow Gab eas in the neighborhood of 10 feet 
north ofthe Dixie Flyer, fecing nerth, Te left front 
fender of the Yellow Gab eas sanehed, 011 dented in and the 
left part of the front exile ef the Dixie Flyer ese smashed, 
i did not ste the collision.’ ‘thie witness also testified 
that "the Sedge sedan wae eovedsbout four feet.* 


One Kagsanussen, “ho wes riding in the Dixie 
Flyer, tectified that they had *s hend-on ccllision;* that 
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the Dixie Flyer wae ruining *bout 15 wiles an hour end 

the Yellow Gab about 14 or 15 miles an hour at the tine of 
the collisions that after the opllision “there was a onr 
slongeide of the Dixie Fiyer, - the impact might heve 
thrown it off oo they crowded together," This ritness 

was asked whether the Oixie Fiyer an¢ the Sedge sedan 

“rere atending sbreast of cach other or stending ae it 

were ——,* At this point in the euertion qounesel for the 
Yellow Geb Campany interposed an objection on the ground 
that the question called for * conelusion., fithout 
attempting te reframe the auestion, counsel fer the 
Pleintiff stated thei Ke wes trying to cet the opinion of 
the witness as te tor far the Yellow Gab wee from the 

eurb. <tyunesl fer the Yellow Gab dompany then observed 
thet thip wae set a subject on which opimian evidence was 
competent, “he qourt agreed with eouncel end evatafned the ode 
jection, In our epinion the objection shou 'A heave been 
everzuled, it was entirely croper for the witness to eta te 
hew far, in bis oninion, the Yellow Geb was from the weet 
gure of the street, sn) in order for him te teatify on thet 
subieat it wen not necesaery for him to heave meneured the 
digstence, Another witnese eho wea riding in the Sixie 
Fiyer testified that ms they rere going seuth slong “ente 
worth avenue *the Yellow Gb hit ue;* sn@ aleo that * they 
eollided with Hr, Reardon's oar," which eas stending on 
the weet side of the street. The oresseaxanination of thie 
Witness then shows the followings %Q. then did you collide 
with Mr. Reardon's car? A, After the Yelice Cab hit ua, 

Q. After you were hit? A, After the Yellow hit us." his 
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witnesr admitted thet he tentifiled at the eoroner'’s incueet 
to the effeet that the first time he eaw the Yellow Gab 
wae when he got out of the Flyer end that he did not ane it 
vefore then and knew vething sbout the accident until he 
got aut of the Flyer. At moat, thie went to the weiseht of 
the testimony of this vitnesee snd was te be given considere 


ation by the jury in that connecticn, 


The defendent, alley wes anlled as a witness 
by the plaintiff end he testified that he was going 
south om the west sice of Yenteert: avenue about 15 miles 
en hour ena collided with the Yellow Gab ag it eas coming 
nerth sbout 15 er 20 miles an hour; that after the cole 
lision there was a oar (the Dodge sweden) elong side of 
bie ony. He was asked whether his car aaee in contact 
with thet oar and he enereread fount s28 » previouea ritness 
hed, thet *the ispect might bave thrown it off ao that 
they ororded together." He was then eaked, *That was after 
the collision wit> the texieorh?* and he seavered, * Yea, 
eir.* He further testified that heturned to the left 
te get beck on the track oncd he cleared the Sodge sedan 
with hie running beerd about five feat. 


In our cpintor it ce error for the trial court 
to @eke thin case from the jury an to the devondent Yellow 
Gab Company, on the foregoing ovideuce. There ras suffie 
cient to tele the ease to the jury, on the question of whether 
the proof trmded to estublieh the sliegations set forth 
by the plaintiff in his declaration, het 4 eollision 
eeourred between the Yelicow Gab amd the Dixie Flyer is 
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admitted, 82 do net agree with the centention ef oounsd 
for the Yellow Geb Company, to the effect that no reagone 
ebic inference could be drawn from the testimony, to the 
effect that Reardon wan run over by the Dixie Plyer after 
the oollision, for de we agree with the argument advanced, 
to the effect that the only effect af the collieion on the 
Hixnie Fiyer could have been to knock the Lotter oar to the 
worth, and imesmuch ac the decreased was found to be Lying 
nerth of the rear wheel of the Sixnie Plyer after it came 

to a stop, it must fellor thet the c@blisicon could not 

have been the orexiaste gsuse of the Sisie fyyer runing 
ever the decessed. in other words, the evidenee should 
have been submitted to the jury on the question af whether 
the wllision was or ees not the proziaete esuae of the 
Hixie Flyer etriking or rumning ever the Gecenemt, by 
qausing the flyer to pase cleser te the Sedan than woulid 
have been the cas@ haa there been no coliisian, fhe erie 
denge tended to shew that the Dixie Piyer waeped inate the 
fedem ond moved it four feet und when the Dixie “Lyer oawe te 
a atop ite right rear wheel] was siongeide of the Left reer 
wheel of the sedan snd the deeenaed, who hed been souatting 
down iumedintely behind end to the rear of the Left reer wheel 
ef the seden, before it ene moved, wee lying in the street 
with the uncer pert ef hie bedy immediately behind the right 
rear «heel of the Dixie Ffiyer, 


it why well be, az coumer] fer the Yellow Gad Company 
eontend, that the defendent Bailey was negligent in driving 
his oor Gut onto the south bound etreet oer treck, in the 
manner he did, tut the jury sight alee recconebly find from 
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thie evidence that it rae alee negligence for the Yellow 
Gab driver te drive bis cab north in the south bound 
etrect cer traek af the rate be did in view of all the 
surrounding clreumstances, ani thet the injuries to the 
degensed were proximately brought about as a reeult of 
the collision which was ooeasioned by beth of these 


sets of nevii cenee, 


Yor the reneone stated, the judgment of the 
Superior Geurt is rewersed en¢ the opusé is reaonded 


to that court for «» new trial, 


FEVSNSE HE PPVEPSEH ALR CAUSE AAMARDRD. 


TAYLOR ABD O' GOMIOR, JI, CONCURe 
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Appellant, | 
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Ve CIRCUIT COAT, 


. QOOK COUNTY, 
HAROLD EB. GCODYIN, 


Avpelles,. 
Opinion filed May 5, 1926, 
WR. PRFELPIEG JUSTICE TROMEON delivered the 
Opinion of the court, 


The piaintiff Batek brought this action against 
the defendant Goodwin to recover demagee for en eileged 
asesult end battery, The iesues wore submitted to a jury 
and they returned a verdict finding the isevee for the 
adefendent, Judgment res entered socording]y, to reverse 
which the vlaistiff has perfected thie apresl, 


Together with his phes of the genern] iesue, the 
defonient gave notice of eccrtain epeeinl defenses, Thue, | 
under the etetute, the iseves were the samt as though they 
had been formed ae 4 reault of the filing of special pleas 
incorporsting these defenses referrea te in hie notice. 

There were tro such speciel defenses plended in the onse at 
bar. First, the defendant contended that the viaiptiff was 
a treapescer woon his premises, and shen the defendant teld 
him to leave che refused te do so, whereupon, the defendant 
used the force complained of, to sut him eff the premises, 
and only sueh force as wee reseonsbly necenaary to sccome 
Pliskh that reeult. tecond, the defendant further contended 
that the fores he used arrinst the olaintiff wee exercised by 
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oP we 
him in self defense snd that be only used such force ag 


"aa rearonedly necessary to defend himself, 


Thet the defenicent seseulted the claintiff as 
the latter alleged in ‘is deolarstion waa adaitted by the 
defendant, who, in the souree of his testinony stated freely 
that he bet struck the plaintiff im the faee and knooked him 
down three times. fhe reél issue vhish the jury was oalled 
upon to decide im this osee hed to do antirely with the 
epeocial defenses interpored by the defomedient, and that 
issue wae the subject of contradictory testinony submitted 
by the respective parties and theiy witnesses, The vlaine 
tiff submitted evidence tending to show thet the foree used 
by the defendont im ‘is enseult upon the plaintiff was 
coneiderably sore then wae neceaesry to ajeot the olsine 
tiff from the defenient'a preiises, and that part of it ras 
exerted after the pleintiff was off the premises. Tre 
evidence submitted by the defensent ten@ed to show the cone 
trary, imilerly the plaintiff eubmitted evidence tending to 
show thet he ut no time struck the defendant or made any 
notion indiorting that he was shout te attempt te draw s 
weapon, and further, that he bere s good reputation for neaoer 
and quiet in the neighberhood; while the defendont, on the 
ether hand, eubmitted teatimony tending te shem that the 
plaintiff's reputation for peace ond quiet, was bad; that 
it was reputed thet be carried a knife on his person for 
uee in such situations se the one involved here; and that 
he did essume a threatening attitude and anke a sotion which 
indicsted he wae ebout to draw k weapon, 


Such being the otete of the record, it woe portioulure 
ly important thet the jury be correctly instructed, end that 
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the etatenents ande to them in instructions, as to what 
the law was, applicable to the situation preeented on 
the iseue whioh they were called upon to decide, be 
accurete, This was particuler}y important with regard 
to the question of theburden of proof, while we are of 
the opinion thet the contention of the pleintiff in 
suprert of hie appeal, to the effeet that the verdict 
and judgment are agninst the manifest weight of the 
evidence, is untenable, and we would sot be disposed to 
disturb this judgment if there were no procedural errors, 
we are further of the ovinion thet one of the instructions, 
given on the question of burden of vroof, wun auch as to 


necessitate s re~trial of this case, 


In the course of tielnstructions the court, at 
the defendent's request, told the jury that "the burden of 
proof in this case ig upon the plaintiff and in order to 
justify s verdict in his favor you must be convinoed by 
& gre.ter weight of preponderance of the evidence that 
the issues are with the plaintiff." As applied to this 
case, that instruction wns misleading, if not erroneous. 
While it is true that upon the lacues, as mde up by the 
declaration and the plea of not guilty, the burden of proof 
was upon the plaintiff, it is also true that on those issues 
occasioned by the effirmative defenses which the defen ant 
sought to interpose, the burden of proof wae upon the de= 
fendant. It is further true that as the cause was submitted 
to the jury, 211 questions on which the plaintiff head the 
ourden of proof were admitted and the only issues as to 
which there was any controversy, oxlling for the considrre 
ation of the jury, were those occasioned by the affirmative 


defenses, This nede the instruction complained of perticqulare 
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ly misleading. In Vol IV of Wigmore on Evidenoe, Par, 2486, 
the author, in referring to the justifying ciroumstances 

of self defense, when interposed in an action of tort, 
points out thet "the plaintiff has but te prove the nature 
of jhis harm and the defendant's share in causing it; snd 
the other circumstances, which would, if they existed, 

leave him (plaintiff) without a olain, are put upon the 
defendant to prove,” Yol.ii of Greenleaf on Evidence, 
par, 95, the author says that pnder a plea of self defense 
and an epproprinte repliontion, "the burden of proof is 

on the defendant, eho will be bound to shoe thet the plaintiff 
actually committed the first assault and also that chat eae 
thereupon done on his own pert, wae in the negessary dete 
fense of *is person,* in the first volume of Jones on 
Evidence, parercreph 178, thet author asys thst *the burden 
of proving any given eleim or defense reste upon the one 

who asserts it." And in the preceding peragrach this 

author says that it is inoumbent upon the defendent to ene 
tablieh an affirmative defense if he alleges it. In Vol. 
Til of Starkie on Evidence, page 1473, the suthor states that 
in case of a plea of self defense with en apprepriste replie 


cation, "the proof is, of course, upon the defeniant * * *," 


In Gizgler v. Witgel, S@ 111. 332, which vas an 


action of assreult and battery in which there eas a plea of 
self defense, the court instructed the jury that the burden 
of proof wae upon the defenimt to establish by = prepondere 
ance of the evidence that the assault was made in necessary 
seif defense, as he had alleged, and algo that in making 
the assault the defendant used no more foree than was neo 


essary to protect himself, The Suprene Court held thet the 
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instruction was correct, Girler . Witgel ia cited by 

the author, in Chamberlayne's Edition of Best's Principles 
of Evidence, in a foot note on page 274, where thet author 
says, “Burden of proof in the sense of burden of estabdlish= 
ing, remains unchengingly throughout the entire asee exacte 
ly where the pleadings originally place it. It never 
shifts, under any clroumstances whatever, The party, 


whethe leintiff or defeniant whe gubstantislly asserts 





the affirmative of the iscue, has the burden of proof, 

It is on him at the beginning of the conse; it continues 

on him throughout the ense; ond when the evidence, by whom 
ever interposed, is 211 in, if he "(whether he be plaintiff 
or defendant)" has not, by a preponderance of the evidenoe 
required by law established hie position or claim, the 


d@eigion ef the tribunal aust be adverse to such plesader,* 


In Kulee v. Tollman, 49 I11. App. 490, which res 
a similar actic: with similar pleadings, the court told 
the jury that the burden of proof rested on the plaintiff 
and that vefore he would be entitled to m judgment he mist 
prove his case by a preponderance ef the evidence. Thus the 
situation in that conse was exectly like the one presented 
here, The court said, "the assault by defendant was ade 
mitted and the burden ef proving that it was committed in 
self defense was on the defendant. It was stipulated that 
S11 pleas were in, smd the defendant undertook to establish 
@ plee of deif defense, under which the burden was on hime 
The instruction wes wrong in casting the burden of proof 


on all the issues on the pleintiff,* 
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Other ceses of a similar nature, presenting the 
game question are Swigart Vv. Ballou, LOG Jil. App, 276; Velie 
Vv. Englehart, 1168 Ill. Anp. 820; Eehl v. Burgner, 157 M11. 
App. 468; Spenler v. Turley, 156 111. Anp. 146; snd Reimen- 
sohneider v. Nusis, 176 I11. App. 172. The holdings in all 
these cases are to the same effect, namely, that where, in 
such an action as the one at bar, the defen ant cleads 
self defense, the burden of proof ia upon him to estedlish 
auoh defenge by e greater weight of the evidence. In the 
Sells ocsse the aourt said, "The faot that a plea of not 
guilty wes also filed doce not chenge the situation in 
this respect. On the issue raised by the apecial plea the 
burden is atill with the defeniant.* In the Kehl case, the 
defendant not only interposed the affirmative plea of self 
defense but filed a plea of the generel issue ond aonarently 
insisted uron the trial that what eae done did net amount te 
an assault, The court held thet theburden of establishing 
the assault was wpon the plaintiff but *the burden of justifye 
ing the assult under the epecial plen® was uvon the defende 
ant. In the Spenler case, it wee urged that the trinl court 
had erred in refusing an instruction by «hich it waa sought 
to tli the jury, in eubstanece, that if they believed the 
plaintiff mede the first assault, the burden was cast upon 
his to show by preponderance of the evidence that the deo 
fendent used more force than a rensonably prudent man would 
have deemed necessary for ‘is defense, under similar eire 
cumstances, It was held that this instruction had been 
properly refused, and the eourt said that by the plea of 
welf defense, *the defendant assumed the burden of proving 
not Only thet the plaintiff first assaulted him and that he, 
the defendant, acted in necessary self defense, mt sliso that 
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in defending himeelf he used no nore force than wes 


necessary. Ayers v. kelley, 11 111, 17; Gigler v. Witgel, 82 
Ill, 322,* 


fhe plaintiff also complains of the action of 
the trial court in refusing an instruction tendered, which 
covered the proposition thet spoken worde do net justify 
an aseault. In our opinion this instruction as submitted 
was clearly bad for & number of reagons, It was morely 
an abstract proposition of law, and further, it was a part 
of a lengthy instruction which, as drawn, could hardly 
help being confusing, It purported to «tate what the 
facts were and did mot leave the jury to find the fecta 
from the evidence. The aubject was & proper one for the 
jury to be inetructed upon in this case, ae the sroof 
Clearly showed thet the plaintiff used conciderable rough 
language st the time of the oceurrence involved, sna on «a 
reetrial the jury showld be given ® orover instruction on 
this question, 


Beceuse of thegiving of the instruction on the 
question of the burden of proof, the judgment of the Cire 
euit Court ia reversed and the cause is remanded to that 
court for a new triel. 

JUYGHENT REVERSED ASD CAUGE REMAN URED. 


TAYLOR ARD O* CORKOR JJ. GORCUR. 
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THOMAS J. TOBIN, ) OA- = oo 
Appellee, Re “TE § pr 4 
SPPEAL FROM 

) 


Ve SUPRRION COURT, 


OOOK GOURTY. 
H ARGHIBALD HARKIS, doing 


business es Archibald Harris 
& CO., 


Opinion filed Mey 5, 1926, 


WR, PRESTDIHG JUETIC®S TeOMROR delkivered the 


opinion of the sourt. 


The plaintiff Tobin brought thie action zgninet 
the defendant Herris, doing business as * Archibald Harrie 
& Company, seeking to recover a balance alleged to be due 
him on seoount of unpaid commissions whieh he cl#imed he 
was entitled to under & contract covering the employment 


ef the pisintiff by the dacfendant as an accountant, 


the plaintiff filed a declaration consisting 
of the common counts together Frith « copy of the ancount 
eued upon, In his sffidevit of the amount due the plaine 
tiff etatei that his dewend was for "moneys which beeame 
and «ere due to him on the 20¢h day of Gotober, 4. B. 1933, 
exrned as comissions in #0liciting business for said dee 
fendent, rhile in Pie eapley" snd was for the sum of $4236,11. 
The defendent filed » plea of the gencrel issue and an 
affidavit ef writs, fhe issues vere submitted to a jury, 
resulting in *® verdict for the plaintiff assessing his damages 
at the full smcunt eved for, Judgment followed accordingly, 
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to reverse which the defendant hae perfected this apreeal. 


The only contention edvanced by the defendant 
in support of his apperl ie thet, teken in ite moat favorable 
aapect, the evidence did not warrant the submission of the 
count, based on an ancount stated, to the jury, and theree 
fore the trial court erred in denying the motion ¢f the de- 
fendant, submitted at the close of the plaintiff's ense, 
requesting thet #11 the evidenee, in reference to the account 


stated, be stricken, 


In our opinion, the contention gade is rithout 


merit. 


There is 2 sufficient showing in the record 
te uphold the judgment on the other counts, Seoett 7. The 


Perlin & Orendorff Go,, 245 11’. 460, he evidence is to 


the effect that the defendent'a orn booka showed he wos ine 
debted to the plaintiff in the sxomt of the judgement. ie 


evid-nee ean submitted to the contrary. 


For the reasons gtated the judgment of the Superior 


Court ia affirmed. 
SUDGMTBT AFF IAMED. 


TAYLOR AND O CONNOR, JU, SOR CUR. 
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MOTOR OAR SECURITIES CORPORATION, 
® OOFPe, 


Fes ac - NS f 4 ah 


} 9 
Appellant, ) 
ie APPEAL FROM 
) 


Ye SUPERIOR OOURT, 


SOOK COUNTY. 
H. B. LOGAN end G. N. RINGQUIST, 
aeoing business as LAKE SHORE 
AUTO RIPAIR, 


Appellees, 
Opinion filed May 5, 1926, 


BR. PRETIOIRG JUSTICK THOMBON delivered the 
opinion of the court. 


The plaintiff serperation brought this action 
of replevin s:inet the defendmte on December 19, 199%, to 
recever possession of a Hudeon automobile. Te revlevin 
writ wos isaved on the same <ay and under the writ the 
Sheriff took peesecscion of the eutomobile sad turned it 
ever to the plaintif?, Among other plonsa, the defeniants 
intersosed special plees in which they set forth thet the 
automobile wae the property ef one Schroeder, whe hed 
delivered it to the defendante to be repaired end that 
they had put repairs into the car te the extent of #576,05, 
which emount reseined unveid ant that they were therefore 
entitled ta the vcasension of the enr ee aecutity fer such 
poyment. ip the replicetion filed by the plaintiff it wae 
eet forth that the onr was not the property of Sehreeder, 
but of the plaintiff by virtue of a lien which the pleine 
tiff hed on the car, in the shape of a chattel mortage, 
which hed been duly exeouted by Schroeder, and recorded in 
the Recorder's Gffiee of Cook County, within the tige 
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preseribed by law, which sortgage bad been given by Sehroeeder 
to secure a baisnce of $846.78, he #till owed on the pure 
chase price of the onrj; thet one of the payments represente 
ed by this indebtedness, fell due and we not paid and that 
the plaintiff hed exercised its option, under the teras of 
the chattel sortgige, and had elected te declare vill the 
balance of said purchase price immediately due «nd payable. 


The issues thie formed rere submitted te the 
trial ocurt #ithout = jury. The evidence showed that one 
Mteck had been the propricter ef s gsrage and repair shop, 
which was purchesed by the defendants from him about December 
1, 1963. This wae severalsonths after tehreeder hed pure 
ehased the car in question snd had given hie notee and 
chattel mortgege to eecure the belance Sue on the amr end 
the chattel mortesge hed been duly recorded. It apreared 
that when the defencents sesuired the gorace from Steck, 
the ony heé been brought in for reprirs end ©¢@ in the 
garage for that purpose, The sontention of the defendants 
ie that they repeired thie car some time between the firet 


and eixteenth of fecenber, 


The defencents eontend in suppert of the judgeent 
appesled from that the evidence shers that no dexand wos 
made by the plaintiff before thie replevin action was insti- 
tuted ond therefore the pleintiff ia not in * position te 
recover, The evidences on thie cuestion of the denend was in 
@irect oonfliict, fhe plaintiff introduced evidence tending 
to show thet such & demand wee mede, wherene the dervendants 
each testified te the cmutrery, in our opinion the ouestion 
of whether or not a demand wae in fact wade, is unimvcortant,. 
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¥e have previously had cecasion to hold in Bationnl Bond 
inpvestsent G,. V. Sekos, 230 111. App. 608, that "in an 
actiscn of replevin or trover, no demend is necessary beforc 
bringing suit where the evidense discloses that euch a 
Gemend would heve been unavailing. The object of n demand 
is to efferd the defendent sn opsertunity to restore the 
property to the one entitled to possession without being 
put to the expense and anneynnee of Litigetion. But where 
it appears thet the defenient either before the action was 
instituted or upen the trial, contests the pleintiff's 
Tights upon the weriic, or where it apoeere that « denand 
would have been Of no “Vail, then nome ie recuired, for 

the law never requires the doing ef = useless thing." I¢ 
elearly apresre from the eridence in the recerd that the 
@efenimats were claiming the right to retain the possession 
of this cary and they sought to atintain that oositicon on the 
trial of thia esse, iinder such clreumetanees 1t wee not 
necessary for the plaintiff to mke 2 demand before bringing 
thie eetion, 


It clearly apresre from the record that the 
plsintiff® had « lien on thie autosoblle, «hich =ze superior 
te that of the d4efencente, Ehrlich v. Gheeple, 311 111. 467. 
Im our opinion the trie] eeurt erred in finding the right of 
proverty in this sutonebile in the deferncants, fhet was 
even mere than they claimed, It wae their contentinn thet 
the rizht of procerty wee in Schroeder, In our opigion the 
trial court should have found that the plaintiff wae entitled 
to retain possession of the car. 
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The defeninnte onl) our attention to the fact that 
it appesre from the face of the declaration an’ ef the ree 
plevin writ that oerteain alterations and eresurea hove been 
made in these documents. in cur Opinion this contention Le 
withent serit., It is quite appoarent that aweh alterations 
and erasures have been made but there is nothing whatever 
in the record to indioste, nor do the defen‘onts intinete, 
that these alterations #«re and« after thease decunents were 
filed, It ie scperent that it wee first thought that the 
proceedings instituted by the plaintiff, te recover thie 
setomobile, rovld be apyainst the forser owner of the garage 
and repair shop, Steek, but shen it woe discevered that the 
gerage end repair shop had changed bande end come to be the 
property ef the defencents, if became necessary ta make there 
shanges, fefencents Slse make the point thet the chattel 
mortgage held by the sleintif?, although exemuted by Sebroeder, 
vase neknorledged before the Clerk of the tunicinal Court of 
Ghienge by one Guthardt, as atitarmey in feet, for Schroeder, 
pursuant te what purrerts te be 2 ower oF sttorney atte ched 
to the chattel sortgrge, which is sn underteking by tehroeder 
to anke Gutherdt hie atterney in faot for thie purpose, oot 
thet this power of attorney es indicated by the certified 
eopy introduced in evidence, (the eriginsl having been Lost) 
whe signed *H. Gehroder.* In our opinion this contention is aso 
without merit, The cover of attorney sbheve referred to is 
immediately followed by an Geknorledgment in ehiech one Spring, 
a notary oublie, certifies ‘that 8. gehroeder, the sorteger, 
persansily known to ue to be the same person who exeouted the 


foregoing power of attorney, apoesred befare me thie doy in 
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person and scknoeledged that he signed, senled ant delivered 
asid instrument ee sis free and veluntary act, for the uses 


and purpeses therein set forth." 


For the reasons stated the judgnent of the Superior 
Gourt is reversed sni the onuse ie renanded to that court 
for further proceedings not inoonmistent with the views 
herein expresved, 


GUDGRERT SEVEROERD ANY GAUSE BYNAN OND. 


TAYLOR AND G'GONKOR, U5, SORGUR, 
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THE GIPIZENS KATIONAL Bank OF 
appellee, pA A olt 
APPEAL FROM 
Ve WUNICIPAL GOVRT 

OF QHICAS0. 
ALVIN E. BBAR, doing wusinese as, 
e€ta.; 


Appellant. 


Opinion filed May Si, 1926. 


MR, PRESIDING JUSTIG! THOMSOR delivered the 


opinion of the court, 


By this appesl the defendent Bear seeks to 
reverse a judgnent for $655.12, recevered by the plain 
tiff bank in the Municipal Ceurt of Uhicsgs, on two 
promissory notes, in which Bear wos the maker and one 
Turner the payee, thelatter heving endorsed the notes 
dn blnnk, At the close of all the evidence the court 
instructed the jury to find the issues for the plaintiff. 
In support of his appeel the defendant contends that the 
evidence wes such as to require that tne issues be sube 
mitted to the jury, and that the trial court therefore 
erred in directing = verdict. The bank introduced the 
notes, together with proof that they were not paid xt 
maturity, bot were protested for non-payment, 2nd then 


rested. 


Te defendant thereupon testified that some 
time prior to executing the notes sued upon, he had & 
talk vith Turner, the payee of the notes, in Chicago, 
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who told him that he h=< just come up to Chicago from 
Bowling Green, Kentucky, where he had an option on some 
@i1 rights in certain lands in Kentuoky, in which he 

would like to intereet the defendant; that at Turner's 
invitation he went down to Bowling Green to look the site 
uation over and there he wet one Beard, who was the 
eashier of the plaintiff bank; thot he accompanied Seerd 
and Turner snd several others to the property which 

Beard geaid he owned, and he testified thet Heard further 
told him that there wes onl and ghale on the property and 
that he was desirous of s elling the ainerel rights for 
$20,000, which money, he seid, when received, he proposed 
to use in drilling welle, and that if he cot off he would 
pay the purchasers of the sineral rights @ oneeeighth 
royalty on s11 that was secured. The defeniant further 
testified that Yeard told hin thet Turner was going to 

do the drilling and that he had given Turner s deed for the 
mineral rights in the property, which was in eseror in the 
bank, and that the deed bad been given to Turner so thet he 
mignt dispose of the wineral rights conveyed by it; thet 
Beard explained that he did not have the money necessary 
to drill unlees he sold the miners] rigtts, snd ae soon *6 
he did get the money for those rights, he vas going te 
proceed with the drilling; thet he was poling to us@ the 
$20,000 he expected to get for the mineral rights, to drill 
the land, At that time the defeniant purchased a part ine 
terest in the mineral rights on this property for 92,500, 
@iving Beard hie check for that amount and receiving & 
deed signed by Turner and hia wife, conveying to the de fende 
ant a"oneweighth interestin anc to the ofl, gae and rineral 


Fights" on the property in question. This deed was silent 
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on the subject of drilling the property. fhe defendent 
then testified that he returned to Chicago, and that 

a few weeke lxter Turner agein osme up te Chieago and 
stated that they had not made a complete sale of the 
mineral righte on this property, but that they still 

had a onsesixteenth interest to dispose of, and he wanted 
to know if the defendant would take it, "and after some 
argument he prevailed upon se to take 1,250 more,” 

The defenant did not heve the cash to oay this Laat 
interest he purchased in the mineral rights on this pro 
perty, but Turner accepted his noté for $1,250, in paye 
ment of that interest, when the defendant gere Turner that 
note he received another deed similar to the former oné, 
conveying & one sixteenth int«reet to the oil, gee and 
mineral rights on the property. This decd likewise made 
no reference to drilling the property, “hen this deed 
was ide tified end offered in evidence the defendent rae 
asked, "and that's what you received for the £1,250 note? 
and he anerered that it was, He testified that on the 
eceasion of this second visit of Turner, when he made hie 
last purchase, furner told hia thet when they succeeded 
in selling this final oneesixteenth interest in the oil 
and mineral rights on the property, they were going to 
start drilling. 


&¢ the maturity of thie $1,25¢ note the defendant 
paid $400 on it end gave two notes, one for $400 snd the 
other for $450, both drawn to the order of Turner, These 
‘are the notes now sued upon by the bank, The defendant 
testified that after giving these last notes he had anokher 
conversation with Turner, kere in Chicsgo, who soperentiy 
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came up here with the notes endesvoring to collect them, 
Iy the meantime the defendant had made some investigne 
tion and found that no drilling operetions had been 
undertaken on this property and consequently he refused 
te pay the notes sued upon, giving thet as the reason, 
He teetified that on this oecasion he offered to return 


the deeds to Turner but Turner declined to take them, 


On orosseexauination, the defencant testified 
that when hig $1,250 note fell due he wrote Beard about 
4t and stated thet he only wented to pay $400 on the note 
at that time end that Beard replied that thet arrangement 
wag aatisfactory, Thie was in Februnry 1923, The defende 
ant admitted thet in June, folloring, he wrote another 
letter to Beard stating that he expected to be in Sowling 
Green shortly and would appreciate it if Beard would hold 
the two notes now in suit until his arrival, or if agrees 
able renew them. In this letter he explained that the 
reagen he had not written sooner in regerd to teking up 
these notes was that he hid been very tusy. The defende 
ent was asked when Beard stated they were going to do the 
drilling on this property, and he answered, "as soon &s he 


could get the money." 


In our cpinion the trial court did not err in 
directing e verdict for the plaintiff, in sugpert of bis 
appeal the defendant contends thet on the testimony in the 
record the burden was on the plaintiff to show that it was 
a holder ef these notes in due course, and that it failed to 
meet that burden as it introducedno evidence on that subject, 
and that on #211 the evidence in the record the sost that oan 
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be said is that the case should have gone to the jury on 
that issue. In our opinion the question ofwhether the 

bank wes a holder in due course is immaterial, Even if 

it were not, the reeult world only be that the notes in 

the hands of the bank wo.1d be subject to such defenses as 
the defencant might have to them as avainst the payee, 
furner, In our opinion the defencsant's evidence Giscloses 

a situation ingicating clearly that the consideration for 
these notes had not wholly failed as alleged by the defende 
ant in tis affidevit of meritea. The sonsideration for 

these notes was the deed the defendant received for @ onee 
sixteenth interest in the oil: righte on theland in cuese 
tion, Theat deed he received when he eave hie original note 
for $1,250, in part peysent of which the tro notes now in 
euit were given, The grantor in that deed entered into 

no undertaking about drilling the land and it is entirely 
clear, in our opinion, from the defendant's own testimony, 
that the question of drilling did not enter inte the cone 
sideration for the $1,250 note. The wost that enn be said 
on this question ia thet statements were mde to the defende 
ant to the effect that when the parties interested in the land 
received the @20,000 they were esking for the oil rights 

on the land, they were going to use the soney in drilling. 
Even if we assume that the parties have received the £20,000, 
it cannot be said that the question of drilling entered inte 
the consideration for the defendent's notes. It may be 
assumed that when the defendant bought his oneesighth and onee 
sixteenth intereste on the mineral richts of the land, he 
expected the parties to drill, but if he wanted them to 

make an agreement with him they would drill, and wanted to 
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pay his 62,500 and give his #1,250 note as 2 consideration 
for that promise, together with the deeda for his interests, 
he should heve made bis deal with the parties in interest 

on that basis. This, however, he did not do, The considere 
ation for the iefencont’s pryments wae the deeds he received 
snd those contain neither ® representation nor an agreement 
on the qestion of drilling. Even on the theory that there 
was an agreement to drill the land, made by Beard and Turner, 
which entered into the consideration for these notes,the most 
that could be said is that the consideration bad partially 
failed, which the defendant has not pleaded nor, on such 


theory, hes the defenient shown the extent of such failure, 


For the reasons gtated the judgment of the Yynicipal 


Gourt is af firmed, 
SUDGMUENT AF RFIANED, 


TAYLOR AND OF OGHNOR, JJ, CONCUR, 
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THE PROYLE OF THE STATE OF 
ILLINGIS, ex rel JOH® WALSH, 


) 

, BAIT A B98 
Appellee, — Fed & 
APPEAL FROM 
) 

) 
) 


Ve BUPERIGR GOURT, 


GOOK COUNTY, 
WILLIAM E, DEVER, ET AL, 


Appelleante,. 


Opinion filed May 5, 1926, 


WR. PRESIDING JUSTICE THOMSON delivered the 


epinicn of the court, 


By this appeal the respondents, William E. Dever, 
et al, seek tO reverse a judgment of the Superior Gourt of 
Gook County, ordering that a writ of mandesius issue in 
favor of the petitioner %alsh, directing the respondents 
to approve the applicstion of said petitioner for « billiard 
room license, cnd that they isaue seid License pursuant to 
the appliicetion whioh the petitioner had filed with the 
city authorities, By hia petition the petitioner slleged 
that he was 8 resident and citisen of the City of Chicago 
and &® person of zood mors] cheracter; that he wae the owner 
of 2 lengehold, Frith more than two yexrs to run, of the 
premises known #8 1143 4. 79th street, Ghiexco, The petie 
tioner then set up in his petition the ordinance of the 
Gity of Chicagé, relating to the issuances of licenses to 
conduct billiard roome in said city, which ordinance son- 
tains no restrictions 2a to the location of such billiard 
rooms, This Ordinance creates what is known as a billiard 
commission of the Gity of Chicago, and it provides that one 
desiring to operate a billiard room shel) file an appjication 
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for a license with the commission which appliostion shall 
give certain information onlled fer by the ordinance, and 
when such appiiorntion is made the billiard comsiasion shall 
make an investigation as to the character of the soplieant 

the results 
and shall report/ of their investigation to the superintende 
ent of police, The ordinance further provides thst if, 
upon such investigetion, the commission sh2il find that 
the applicant is not a person of good moral charsecter or 
hes previously been connected with any billiserd room where 
the license ham been revoked end not been restored, or where 
any provisions of the ordinance with reference to billiard 
200ms, have been violated, or thet the billiard room sought 
to be licensed dees not comply in every way with the regue 
lations, ordinances and laws, apviiesble thereto, the com 
mission shall make & report to that effect to thesuperintendent 
ef pelice, And further, that if upon such investigetion the 
applicant is found te be qualified in accerdance with the proe 
Visions ofthe ordinance, and the rulee and regulations 
established thereunder, the commission shall #86 report te 
the superintendent of police, end that the superintendent of 
police may, in his diseretion, grant the license to the appli- 


cant. 


fhe petitioner then set forth in his setition that 
he had made an application in rriting, for * license to cone 
éuct ® billiard room in the storeroom known as 1143 West 73th 
street, in the city of Ghice go, such application being upan 
@& blank provided for that purpose by the secretary of the 
billiard commission of the City of Shicago, and that he had 
filed thet application with the seoretarp of the commission; 
that on March 16, 1925, the petitioner received a coanunication 
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from the secretary, advising him that his ermkieation fer 

& license had been refuse’ beocsuse a proteat had been made 
ageinst itj; and further, that the license world not be issued 
until the approval of the police department bad been secured; 
that the petitioner then a-plied to the volice department 

for advice as to the rezaon for withholding approval of his 
applicetion and wae advised thet a protest had been made to 
the captain of the district in which the proposed Location 

ef the billiard room wes; thet the ordinance erovides that all 
applications for such licenses shall be referred by the secree 
tary of the commiasionto the captain ef police in the district 
in which the applicant resides, for investigetion and that 

the latter shall endorse his recommendation thereon and 
forward it to the superintendent ¢f police, and thet if the 
investigetion has proven satiefactory the latter shell endorse 
his recommendation thereon anc forward it to the secretary of 
the oomsisgicn; that in pursuance of the foregoing requirements, 
the secretary of the commission forwarded the retitioner'’s 
aprlication to the captain of police and that the latter 
endorsed the fcllowing report thereon: "Investigation has 
been made and j find applicant for biliiard room license 
(Class A) to be a wan of good reputation and character, but 
owing to the fact that a citizen hase protested a billiard 
room in this lcooation I recommend that no license be granted,” 
and that such application with that report of the captain of 
police was returned to the secretary of the sommirsion by 

the superintendent of police; the latter apparently adoptliig 
the recommendation of the captain of police, The petitioner 
further alleged in his petition that he had complied with 

all the requirements of the ordinances regulating billiard 
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rooma and applications for licenses in connection therewith, 
and that the action of the mayor, in refusing to issue a 
license to him was arbitrary, wrongful and without legal 
excuse, These latter allegations were, of course, the con- 
Clusions of the petitioner, The respondents interposed a 
demurrer to the vetition, which demurrer was overruled, and 
the reapondents electing to stand by said demurrer, the court 
entered judgment ordering that a writ of sandamus issue in 


accordance with the prayer of the petitioner, 


in Our Opinion the court did not err in overruling 
the demurrer, The only question here presented is whether it 
is an abuse of the discretion lofiged with the sayor of the city 
to refuse to issue # license for a billiard room to an applicant 
of good morn) ocherecter and reputstion, solely for the reason 
that some citizen objects to the location of the billiard 
room et the place designated in the epolication, In ovr 
opinion, thet question must be answered in the affirmative, 
It 1e of course true ae the respondents contend, that the 
petitioner must shot’ a clear right te the writ, before the 
eourt will award it, and that ordinarily the writ of mandamus 
will not be iseued directing public officials te act in a 
certain way in & matter in ehich the lew has reposed certain 
discretion in those officinils, sithough such & writ may issue 
aircoting them to take mame action, one way or the other. 
But, it is also true thet such officials may not exercine 
their diseretion in an arbitrary or capricious way. It would 
seem that where a man of good reputation and character makes 
application for a license to operate # billiard room, it 
must be held that city officials heve exercised the disecree 
tion reposed in thes, arbitrarily, where it ic admitted thet 
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they have denied the application and refused » license only 
for the reason that scmeone else haa objected to it and lodged 
a protest with the officials, nothing appearing as to the 
reason for such objection and protest. Counsel for the 
respond¢nts contend broadly that it is not »n sbuse of dise 
cretion to refuse & license for a billierd room, It may not 
be undef some circumstances, ond it mey be, under others, 
The cases referred to in support of their bread proveai~ 
tion do not support it. in Swift v. fhe People, 62 11. 
Aop. 453, an application was gece for & License to operate 

® saloon at 3300 Wabash avenue, Chiceso, At the time 

this application wes mede there were apparently no rese 
trictions as to the loestion ef sslocna, The meyor of 

the aity denied the applicetion. In that case the resvonde 
ents did net demurr to the petition but they filed an ansrer 
in which they set forth that for some distsnee in either 
direction from 3300 Wabash avenue, and on both sides of the 
street, there were nothing but private residences, 211 of 
which consisted of expensive and costly buildings, snd that 
the property within that area was worth from #300 to $400 
per front foot, and that the location of | saloon at the 
point designated would greatly depreciate the value of this 
property for residence purposes, and deoresse the attractivee 
ness of theneighberhood for such purposes, In that case the 
petitioner dewurred to the answer ef the respondents and the 
demurrer w@s sustained and judgment entered, ordéming that 
the writ issue, ©, apserito thie court the judgment was 
reversed, In Marrison v. The Feople, 101 Ill. Appe 274, & 
petition had been filed nequesting a license to operate a 
borling elley, In this oase also the respondents filed an 


answer setting up that the proposed location of this bowling 
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alley was in close proximity to * church and a school and 
an aosdemy for children and young ladies and s college for 
young men, and also in & neighborhood which wre mainly, 
although not entirely, residence, and further, that it 

was proposed to operate it in conjunction with a saloon, 
and when considered as a part of the arxloon property, would 
bring such property within e& distance of the church and 
sohool which esas prohibited by the ordinances. in this 
ease also the petitioner demurred to the answer of the rege 
popdente and the court sustxined the demurrer and ordered 
a writ of mandamus to issue, On an appesl to this court 
the judguent awarding the writ wos reversed, In Harris v. 
The People, 222 113, 150, which involved an application for 
a license to operate = dram shop, the respondents anarered 


and there was a hearing on the petition and anewrer, 


} 
No such situation as wae invelved in the forge 


going ceses is presented here, Im our opinion, the petle 
tioner shows © clear right to the writ, where he sete up 
that he is # man of good moral oharacter and has been found 
to be such by the city authorities themselves, endithas he 
has complied with sll the requirements of the ordinances, rith 
regard to making an epplicetion to meintein = billiard room, 
. and that such asrplication has been rejeoted only because some 
one has filed an objection with the respondents and » protest 
against the iaeuance of the lieense, If that objection and 
protest wae based on some proper and reasonable ground, we are 
of the opinion that it was incumbent upon the respondents to 
set it forth by answer, 

Yor the foregoing reasons the judgment of the 


Superior Gourt is affirmed, SUDGMENT AFFIREED. 
TAYLOR ARD OF CONOR, JJ. CONCURs 
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CHARLES LUNDMARK, ) 
} ® A moe 
Appellee, ) foo A kL LA, OGAU 
APPEAL FROM 
Ve MUNIGIPAL SOURT 
OF CHICAGO, 
GHARLES FISCHER, 
Appellant. 


Opinion filed May 5, 1926, 


WR. PRESIGING JUSTICE THOMSON delivered the 


opinion of the scourt,. 


By this appezl the defenijant Fischer seeks to 
reverse a judgment for $164.85, recovered aginst hin 
by the plaintiff in the Hunicipal Court of Ghicego, In 
the original statement of cleim the plaintiff alleged 
thet there wae due him from the defenient, as wages, the 
sum of $287.85. Later, the plaintiff filed an smended 
Stetement of olais te the effect thet the bajsnce due 
him was $267.35. Jit was admitted thet the plaintiff had 
been employed by the defendant as a laborer, the agreement 
being that the d«fendent should pay him fifty centa an 
hour, but there wae a conflict betreen the parties aa te 
the length of time the plaintiff worked and slso az to 
the anette which had been paid him from time to time, 


The defendant and a nephew of his vere 
running a hotel on West @adison etreet in the dity of 
Chicago, and the plaintiff was employed by the defende 
ant to do certain work about that hotel. In the course 
of his testimony the rleaantiff stated that he began to 














A ae ve ‘ Pp 1 -) 

anand ~ Bee 
| : | email, @ ye f 
G S 5 ah, f r A e ial bias 6 hey ae 
7 us ome TARTIA a it Salone 
| TAOS Later f 
‘NCeAO tid YY: desbuna inbinic Con 
sy . ADE, ALS 
! : stnaksocea y ‘a us ase 
( O86L & ta belit ae a ee ae 

; yal mie ee 

| ae borevetes ROCMONT soreain, — mee: ee reg 
f 





p . Ws 3 Per Sash ian Tapes . 
aM, Te A , * ee Cs ey + 
: MEM k Lat 3 


| . “ad byoee roids 02% tavtnst ob ste Canara, anne a Gat ~ 

7 ery tent ey s boxevenor 38.8884 rot snomgt hg 

gt “9900 bad to 6% fey to tau ott ot Sitemiata ont cs 

 hegetts Whiten tare of? mlalo to ¢uewedate fentgixo ‘etd 

ony Ragin U8 eastiat ob od weet wit sab Wewloneds dang 

Bebavan si bot Yteits te tt edgy’ Lae, Yast to hive’ 

* Gath Wome fad oie Git Seer th wily’ 02 Wit" 36) Frees 

“bee Wittakets wae deny! vibe tsi wae be See, veoh sri 
Perea MET bre ie ie eh ‘tt ee beyek: 

“maa ee COTY a at Bite daaNY Sle Pde" haie 

| (OF ke abtite Bae HeReR gob tie Wiebe webad ‘tae it 

Oe ak Obte RHE Hewiow ‘Tate ty ae ont to isgang of 


oe: a enti wot atti homes met mbt ses ay 























Wy ales eames 8 Rk eal Taeand ga 
| ‘if ome ais te ‘wedge « tae tasonston our 


ay Eiahiandl lige ‘henson 


“te wn as al soonta a oethae tao *.. ents ain 

shasta ore te beyefame bere Yhtatatg | & 

ear Hes jen it, i tetes, fade Aneta Atom, abep 
ai oe egad .. thio bevats fe etait v 












work at the defendant’s hotel on the second of September 
and worked there every day until Christmas, and after 
Christmas he also worked there a number of days, and 

until January 5th or 6th. He teatified further that he 
kept account of the number of hours he kad put in and 

the amounts that were paid his,in a Little book, the ene 
triee in which he made every evening, “hen he attempted 

te refer to thie book in the course of bio testimony, 
objection wes made and susteined, on the ground that 

the plaintiff had not exhausted hie independent recollece 
tion, He then proceeded to testify, apparently from bis 
independent tecollection, te the mumber ef deya he had 
worked in each month and the hours, saying that he rerked 
160 hours 8 day for 36 days in Septesber; 31 deya in Getober, 
putting in at Least 12 houre a dey; 30 days in November, 

12 houre & day; SO dsaye in December, 12 houra each day; 

and 3 days in January, § hours a day. He wus unable to 
state which deys he worked in Jsnuary and he was then 
permitted to refer tohis book, He testified that he drew 

a dollar or treo each dey and made a memorandum in hie book 
every night 2s to the amount paid him thet day. For most 
of the time he was rorking there the plaintiff lived at the 
asfeniant's hotel, end wee charged $2.50 s week as room 
rent, this azount being charged against hia ages. The 
room rent for the entire period totelled the sum of 363,00. 
On his erosseexerination he had ocoasion to refer to his 
book in order te ansrer the ouestions and on redirect 
examination thas book was again offered in evidence. After 
gome discussion the court received it in evidence, defende 


ant contends that the trial court erred in that ruling. 


a 


eens se 


todantyet te beoose odd wo Letod a tnah metab adit as stow | 

| xedta kaa saad ei tess i ivay ead Yreve anedé baxzow baa 
bar ,eysbh to tadmun 2 axodt be anew on Ln on nat ate 

od ted? cedoryt bolt tseod of .ft8 xe ve etait Lita 
Baie at teq bat od atwot to redmuw odd te, Pavgons qed 

wis edt gxood afteht a Hk nid, Diag exew edt atavons ont 
betquest« od avd®¥ .gatosvs ereve shaw od Ho Lede ak nolnt 
staeattest aid to waren odd wt dood wiat or rotor ov 

ted? Savekg od? oo ,bealatace bas obam eaw motto ede 

wos tlovex taebneqebat git Detauedee tom bad tteadiele odg 
ald moxt ylsoetengs .Yildaod of hobwenote ode On” laoke 
bef of ayah 10 tedmua eft of nottosttonet sachaaqehat 
bedjom.od tate gakyee .atvod ott baa 8 tom Ao ae ak bestow 
sedo2o0 ms nyed £8 iedaetqoe at aysh 9S ret vab « exuod of 
eTedmeven aL ayeh O8 sab cal wrod Bf tanak te at “guttong 
it4h cose esuod SL yxedmenet mt ayah OF qed. a oxwod | BL 

of eldany aew o& teh & wrod 8 aWeairnst ah aah 8 bax 
Aen} gam ad bas yraumal at hexrow ac yah dota state 

wath ad gad? heitivess ef stood ald or weRan oe both tmeag 
tool git at ODER TORED 8 buen ban, A Gio tone owt =e taLlob tad 
feom to%.. Yah tat wid bho teerome ont of fied ity tee YH 
ot 38 boved Titmtalg ont agers gunsron we" of omls ott + to 
BOOT as Aopw 2 08,03 bognado aw hae feted atpaatavies 
oat o@tpem ahd ftealege bogtado. Bahos Favows okey adn 
eB Yo nwe off hoLfatars. Soivaq abt eas yok tao woex 
aid Gt ‘toler oi no tedvae’ Daid wd’ ite, L Aikwaxe~naors etd ed 
fhetitet ae has ancitveus ‘aide ‘tower of ¥4hTO ME Mood 
TottA .oomebive WE Sadotte mlags daw dead whss ao ltamtwany 
ebavted .nonabive wi Pf awvtedod win: on? aotvemet® cmon a 
“aniion ‘tee a bert hasta a odd banana ic - My al 











oko 


In our opinion the book wes clearly admissible either 
as a book of account, the entries in which had been 
made by the plaintiff himself in the ordinary course 
of business, Ghisbolm v. Beaman Niechine Go, 160 I)1, 
101,111, or as & memorandum of the past recollection 
of the witness. Kgoh v. Fexrson, 219 ill. App. 468; 


Drexel Storege & Transfer do, v. Hotel LaSalle Oo., 
238 Jil, App. 643. 


For the defenient, his nephew Reuben Fischer 
testified to the effect thant the plaintiff worked at 
the defendant's hotel beginning the first week in Septe 
ember, and that he kept # record in @ bovk ef the tine 
the plaintiff put in on bis work and of all the payments 
made him, Thia witness testified that on every Saturday 
night he figured up the total number of hourg which the 
plaintiff had worked during that week, the amount which 
wan due him for that work et 56 cents an hour; the total 
payments mace to him during the reek, the sum of which, 
together with the room rent for that week, wae deducted 
from the total amount the plaintiff had earned during 
that week, and vhatever the balnanos ees shown to be was 
- then paid to the plaintiff so that his account was bel- 
aneed at the end of every reek, This woe contrary to the 
testimony of the plaintiff on this point, which was that 
in complience with the euggestion of the defen‘iant made 
at the beginning of his exployment, he drew only such 
amounts from day to day sa he actually needed, beaving 
the balance with the defendant, to his credit, so that 
he vould have a substantial amount coming to him at the 
end of his employment. The book kept by the Fitness, 
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Reuben Fischer, wes referred to by him from time to tise 
in the course of bis testinony, and it was aleo admitted 
ig evidence. A comparison which the ourt made between 
the books kept by the respeotive parties showed numerous 
aifferences, both as to hours of work and amounts paid, 
Acoording to that record there ras due the plaintiff at the 
end of his exployment @ balance of 98.00. Tre dafencent 
himself testified that the plaintiff was paid every geture 
day the balence then shown to be due bim after deducting 
the room rent and the amounts peid him from time to time, 


during the week. 


In rebuttal, the plaintiff eslled one Blake, who 
had been employed by the defencent as a janitor at his 
hotel during the time the plaintiff was working there, 

The defeniisnt had denied that the plaintiff did any cork 
about the hotel after Christmas, or that he had ever done 
such work as shoveling coal. Blake testified that he did 
do some work after Curietmas and thet he wss *down in the 
basement shoveling cosl, firing up and things like that.” 
He further testified (without objection) that he oncupied 
& room rext te the one oocupied by the plaintiff and thet 
he was frequentiy in the plaintiff's room during the evene 
ing and on one occasion when the phaintiff wes making some 
entries in his book he asked him what he wae doing and he 
aaid he was "keeping the time;* that the witness then 
asked him if he did not draw his money every reek and he 
ssid thet he did not but that “he was keeping his money 
until he got a big sack. He told me that he had the amount 
in his book, that he drew every night, and checked it, and 
at the end of the aonth he would check it up and tell me how 
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much he had oming.* 


The court, having tried the issues without the 
intervention of a jury, *t the close of all the evidence, 
found the issues for the plaintiff and entered judgment 
in his favor fer $164.85, In support of his apveal from 
that judgnent the defendant contends that the trial court 
erred in admitting the olaintiff's book in evidence; that 
the judgment is seninet the asnifesat weight of the evidence 
and that in any event, there is no evidence in the record 
to support the judgment which the court entered, awarding 
the plaintiff £164.85. We have stated abeve that in our 
opinion the trial court did not err in admitting net only 
the olaintiff"*s book but alac the defendant's in evidence, 
On the evidence in this record we are further of the opine 
ion that we could not asy thet the court's finding for 
the plaintif? is ageinst the manifest weight of the evie 
dence, The main conflict between the witnesses head to do 
with the smounta which had been paid the plaintiff and this 
involved the farther question of whether the oleintiff was 
paid the entire balance due him from week to week on ench 
Seturdsy. The plaintiff was corroborated as to his theory 
om the latter point, by the witness Blake, whereas the 
defendent and bis nephew testified to the contrary. Ae te 
the amounts paid to the plmintiff from time to time, re 
have the testimony of the plaintiff on one side end that of 
Reuben Fischer o: the other, itn this conflicting evidenoe 
in the resord we are bound to recognize the fact that muoh 
depended upon the appearance of the witnesses on the witness 


stand, end those other elements of which the trial court waa 
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in a position to avail himself, but of which » court of 
review is deprived. If the trial court was inclined 

to believe the plaintiff and bis witnese rather than the 
defendant and his nephew, we are not in e posities te 
say that such a course ws not werranted., Ag far as the 
testimony is concerned, as it appears in the typewritten 
pages of the record, it is in hopeless conflict, We 
cannot say that the finding of theissues for the plaine 


tiff was against the manifest weight of the evidence, 


Aa to the last point urged by the defendant, we 
would say that if the triel court believed the plaintif?, 
as he apparently did, then we sre of the opinion thet the 
evidence would have justified » finding snd judgment in 
the plaintiff's favor for at least the amount declared 
upon by him in his amended statement of clais, which was 
somewhat larger than the asount of the judgaent. Accorde 
ing to the testimony given by the wlaintiff, indesendently 
of his memorandum, there would be due him u belance of 
8390.10, when we come to examine his semorandum, however, 
it is apoarent thet on a number of days the plaintiff dic 
not put in the full time of 10 hours & day or 12% hours a day. 
If hie daily memorandum is to be taken ae a basis, there 
would be # balance due him of 6282.10. if tis statement of 
elmim were auch as te suprort that amount, Fe Would be ine 
clined to say that he should have bed a judgment for that, 
But, as he had declared in his amended statement of claim 
on the basis of #267,35, he could not be given a judgment 
for a greater exount, unless bis stetement of claim ras 
properly amended, and he submitted no motion to that effect, 
inasmuch as we believe that a finding for the plaintiff 
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cannot be aaid to be against the manifest weight of the 
evidence and that en such a finding a judgment might 
properly have been entered in his favor for a larger 
amount than the judgment appealed from, it fohlows thet 
the defendant may not be ssid to have been injured by & 
judgment awarding the plaintiff lene then thet amount, 
O'dennell v. National Sursty Go., 185 Il]. App. 458, 

In urging the contrary, cunvel for the defendant has 
referred to LeBow v¥. Royal Drug Go., Illinois Appellate 
Court, First District, case Ho, 29625; opinion filed June 
9, 1925, not yet reported, In that orse the plaintiff 
sued the defen‘ent for a balance of $1654,.90,which he 
@leged wan due him. In his amended statement of claim 
he alleged that he had been in the defendant's enploy, 
and while in such employ he he4 bought tro trucks from 
the defenioant for $1850.00, each, the defendent agreee 
ing to teke in trade a Ford truck, at 2 value of #250.60 
and the plaintiff segreeing to pay the balance in installe 
mente of @26,00 a week on each truck, which the defendant 
was to deduot from the plaintiff's salary from week to 
week, By ite affidavit of merite the defendent denied 
that there wis any such arrangement between it and the 
plaintiff, but alleged thet the plaintiff vss employed 
at a salary of £75 = week to aske certain deliveries of 
the defencsnt's goode and eolleet the smounts due on all 
GoC.0. deliveries ond that in making euch deliveries he 
used two of the defencent’s trucks snd that the $26,060 
was deducted from the plaintiff's salary each week for his 
use of the trucks. The cefendent also filed a seteoff 
ecleiming that in the course of his enuployment the plaine 
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tiff had collected an aggregate of $1761.24, in connece 
tion with the 0,060.0. deliveries, which he had failed to 
turn ever to the defendant. The opinion states that on 

the trial of the case the defendent proved by several 
witnesses that the plaintiffhead colleoted moneys for goods 
gent ¢G.0.0. and had failed to furn over all of such collece 
tions, and that when his employment ceased he was shown 

to be short more than the agount claimed upon which he 

was suing. One witness testified that the plaintiff had 
admitted such shortages to him, but seid thet notwithetande 
ing such shortages, there was nevertheless due bim from 

the defendant at least $300, The plaintiff denied the 
shortages alleged, At the sconelusion of 211 the testimony 
the court found for the plaintiff in the sum of $500, 

In deaiding the omse this court seid that there was no 
explanation in the record for the court's finding, that 

if the trial court believed the plaintiff, and did not 
believe thedefendont*®s witnesses, the finding shouid bave 
been for the axount claimed by the plaintiff. ft if 

it was asgumed that the trial court believed only # part 

of the pinintiff's testimony, there was stilinothing in 
the fecord on which e finding of $800 could be based, end 
that manifestly the judgment entered by the qpurt, whether 
or not it was a compromise, as the defendantcentended, was 
contrary to the evidence, It would seem that this court 
took the position in that case that the finding of the 
trinl court was scainst the menifest weight of the evidence 
on the defendant's set-off, Ye do not consider the case 
appliceble to the situation presented in the case et bar, 


For the gerne referred to the judgment of the 
Municipal’ Gourt is irmed, 
TAYLOR AND O'CONNOR, JJ. concuR, TCDOMERT AFFIAMED. 
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SYSPHER MUELLER AND HOGO FURBRUGGE, 4 
Plaintiffs in Lrror; - 


) EAR ‘OR 7 
Ve ' SUPERTOR COURT, 
GOCE COUNTY. 
ALBERT FUQHE, GEORGE FETERSOR, 
CHARLES PAMBILL, “ILLIAH RASOR, 
ANTOH ERLER ARD ELAHARD GOL 
SMITH AND FARKER ASUCEMEHY COMPANY, 
& GOFPe, ) 
Refendsante in cy | 
Opinion filed Wednesday May 5, 1926, 
HR. JUELTICK G'OOREOT delivered the opinion of 
the omrt. 


Gm Cetober 9, 1823, comleinsants filed their 
Dill ageingat the defencents praying that the defendant 
Puche be decree’ to perform epecifieally the covencnts of 
2 leawe, wherein he was the landlord end oomcleinanta the 
tenants; thet the defondents Season and Goldanith deliver te 
plaintiff?’ immediate possession of sertain premises eleiaed 
te be covered by an option in thie Lease; thet the defends 
ante Peterson anc the Parker Amusencat Company, %& GoOrporTke 
tion, be enjoined on’ restreined from selling foed on the 
premiaca; that the defendont, Fuchs, be decredd by « qandae 
tery injunction to teer down certain wells and other ebstruce 
tione and thet the defenijant Erler be decreed to vacate part 
of the presiece oesuried by him se a jewelry estore and for 
generel relief. Certsin of the defendants anerered the bill 
end others were defaulted; the eaee was heard before the 
ehancellor end congziderable evidence wae introduced, at the 
eenclusion of shich, the bill was diamiesed for want of ecuity 
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at eouplainenta’ costes and they head sued out a writ of 
error from thie court, Albert Fuche is the only defendant 
to file a brief in thie court, ond for eonvenience he 


will hereinafter be referredte as the defendont,. 


fo far ag it is necessary to state the feets, 
they are aw follows; The cefendont owned preniiees loos ted 
at the northwest corner of (rane street oni Broadway in the 
City of Ohienge, upen ehich were valuable end extensive 
improvements, the buildings being Occupied by stores on the 
main floor and the upper floors being used for hotel, lodge 
meetings, bowling slleys and other purposes. On Janurry 15, 
1918, & written lease wie entered inte betreen the Jdefende 
ant, 6 Leseor, snd Leonerd “alders ond Julius Yoiders, 
lessese, vherevy part of the premises -norn ae tos, i(4-808-810 
(rear) Graoe street were demised for 2 term beginning Febru= 
ary 15, 1913 and ending April 36, 1924, the premises to be 
used for enfeteria end reataurent purceses,. The lesee pre- 
vided thet the lessees might have the lunch room, which wae 
then vacant and which adjoined the demised prewises on Grace 
street, wpom the payment of «en sdditionel rent. “ guere was 
silse a further crevisien that the Leseees shovld be civen 
*first ehoice* to the store which fronted on Broadway and 
which was then under lease te another tencat. The originai 
tentnte, the fslders, entered inte sossession ef the presises 
covered by the lease end occupied the eawe until July, 1919, 
when they, with the consent of the landlord, ageigned the 
lease to John Poietner «ni Loule iwiekel, who took possession 
of the premises «nd occupied them until Deensber 1, 1819, when 
they in turn, vith the oo neert ef the lendlord, sesigned the 
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lease to the complainants who thereupon took possession of 
the premises ond have conducted * restaurant therein from that 
time. The vwagant etore on Grece streat, aéentioned in the 
lease, rennined vacent until semetine efter July 1919 when 
the agsignacnt of the lease eas made when apparently © partie 
tion wae construpted in the store and part of it wee rented 
by the defendont, Fuoha, te one Lemerenux, who conducted a 
gift shop therein, fhe resminder of thie store rsa appare 
ently leased te snother person who sondheted » anloen for a 
time, Sometine afterperds these tenante yeonted this store 
and it reamined veennt for more then s year. There is « 
dispute in the evidence beteren compleinantie ond the defend= 
ant about compleinante @eoupying this stere. The complaine 
ante offered evidences to the effect that the defendent ree 
fused to give them the store unless they ayreed to pay more 
rent for it than wae centioned im the lesse, On the other 
hand, defentent offered evidence te the effect that the com 


plaineante did not went the store sad refuse? to teke it. 


fhe evidence further shors thet there was an ene 
trance leading from Orece street inte the building paet come 
Pleinente! resturant; that this entrance wae of considerable 
dimensions and im 19271 defentent enaleeed part of it end 
renged it te another party for business surcases end that 
thie wes done over the protest of complsinsnts. The evidence 
further shows that the store feoing on Broadway, ot the tine 
of the exemmtion of the lense, in 1913, was occupted by one 
Hoffaan, veo hed a leses fron the defencent for thia stere 
which expired Ray 1, 1922, This is the asters to which the 
lesee provided complainants should be given "first choice.* 
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Sometime about 1920 complsinents were desirous of obtaining 
this store and took the matter wp Pith the defendant and it 
Wee agreed somplninent might have it if they could resoh an 
agreaacnt with Hoffman the tenant. This they atteupted te 

de, but were unsuccessful, beecsuse “offman wanted $6,000.00 

te vacate snd evkplainants offered bim but (9,000.00. & few 
deype before March 1, 188%, defendant wrete comeleinent 

Yueller thet if compleainente desired this etere, they must 
exercice their option in this regard by Search 1, 1995. 
Gomplainsntes efiered evidence to the effeet thet they did 

not get the letter until after the first of Uareh; thet 

VOOR Tesmipt of ity they iemediately took the scatter us with 
the defentant, with @ view of obtaining the store, tut the 
defentent refused to talk to thes abeut the astter, The 
evidence shores that Heffean, the tentut in thie stere eseld 

gut to one Goldamith about warch 11, 1922, and Guidemith 
entered into possecnion of the stere end conducted his busie 
nese therein until sometime in 1924 *hen he went into banke 
ruptey. There is a cenfiiet in the evidence as to thie stere, - 
complainsnte’ evidence tending to shor that they fron time te 
time demanded possession of it from the defeniant, but thet 

he refuse4 to give it to them, while the evidence oa behalf 

ef the d4efercent was to the effeet that in order for comeleine 
ante to make uee of this space in conseetion with their restaue 
rent, it war neceseary to sake certain clteratione whieh vould 
cost considerable sgoney and that complainants refused to pay 


the coset of these alterations, 


There ia & great deal of other evidence in the 
record, but we think it would serve no useful purpose to fure 
ther discuss it in detail, The defendsnt offered evidence in an 
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endeavor to show that complainants had bresched the Lease 

in feiling te pay oll of the water taxes levied ayiinet the 
entire premises ae required by the terme of the lesae, ie 
think it obvious from ® reading of the evidenee in the ree 
eord thet it was not the intention of the parties that com 
Pleinante, *ho oceupled but o@ very small part of the premises, 
should pay the entire water taxes, but that it wos the inten 
tion that complainants shoul’ pay only for the water used 

by them in conducting their business and thie they did. In 
this court defendant's sounsel soma to admit thet this ia the 
fact. This question, horever, 12 imwoteriel on this sppeak 
and re only refer to it because there wes considerable evie 


genee offered touching thie cnestion, 


Whether the chencellor decides thet comrleinente 
failed te teke soseession of the treo stores, the one on 
Grace street and the other on Broadesy for the reoeon civen 
by the defencient snd shove referred to, or whether he disrre 
gerded the conflict of evidences? the sarties in thie respect, 
we are unable to determine, “ut we are elearly of the opinion, 
that im any view of the case, fhe deorse dismissing the bill 
for want of ecuity must be affirmed, because it apneake thot 
when Compleinante on Ceotober 8, 1923, filed their bill, the 
entrance on Grace street had been chenged for more than tro 
years into a stere which wes occupied by @ tenant; the drece 
etreet atere bed been partitioned into tro eteres for shont 
14 years anc both stores had besn ecounied for a time by 
different tenants. The susinese conducted in the estore on 
Sresdway had been sold vy the origins] tenant, Neffuen, to 
Geldemith in 1922 and he bed been sonducting hig business 
therein for about 14 years before the bill was filed. In 
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these ciroumstences, whatever richte comsleainante might 

have had were loet by leohes, oulty heipe the vigilant, 
not the negligent. If somplainante were entitled to the 
atores end the defencdsnt refused te give them to therm as 
they contend, end if it was a Viclation ef the terme of the 
lense for defeniant to partition off a part of the entrance 
and wake it into another stere end rent it, they should have 
acted promptly st thet time, and by injunction or otherrise 
prevented the defendant from violating the terme of the 
lease, But having failed to do so within a ressoneble tine, 
they will not now be heard to complein in s court of equity. 
after thia lapse of time 2 court of equity vill not d-cree 
the tearing out of the partitions ond wells and exelude 
tenants vho heve been cesupying pert of the premises for 
more then & year, thaterer remedy compleinsnts have, if any, 
ie not te be enforeed in & proceeding such 5 the one at bar. 


the decree of the Superior Court ef Gack Geunty 


is affirmed, 
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W. GC. SIMMRRMAR, ALBERT HB, BARE = 
He. W. SIMERANAR, (compartners as 
eee, SARE é SIMKERMAR), 
Avrellees, ) 
Opinion filed May 5, 1926, 


MR. FUSTIOn Of CONWOR delivered the ovinion of 
the court, 


Gm August 8, 1923, judaaent by confession was 
entered in favor of plaintiff for $1245.00 agsinet the 
Gefendont, he sum being for rent for the aonths ef 
February to August, beth inclusive, -t $175.90 per aonth, 
tegether vith $26.00 attorney's fers as provided in the 
lessee. (mn Auguet 24, 1983, on sotion of the dvfendante, 
the judgeent wie veented and Leave given then to detent, 
the judgeent to stand ae sequrity. The esse fag tried bee 
fore = judge and 4 jury ond on April 16, 1925, there wee 
& verdict and judguent in fever of the defendanta and 
Plaintiff spvesla. The ¢efense iuterposed was 2 sonstruee 
tive eviction = thet claintiff had failed to make necesss ry 
repsire ae result ef which the prealsea beonwe untenents dle 
and the defeniants were obliged te vecate them on Janyary 
15, 192%, 


fhe recerd discloses that the acfendante had beon 
eoeupying a part of the sleventh floor of the Steinwsy Hell 
Huliding, located at Hos, 68064-66 Enst Yan Buren Street, 
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“le 
Chicago, under & written lease betceen theseelves end pleine 
tiff for & period of secre then ten yeare; thet the premises 
in cuestion rere located on the top floer of the building 
and extended aeress the frant and entire width of the build 
ing. There was a room at one end of this ennee with disene 
sions of about 19 ft. by 21 ft, which was used by the dee 
fendents for drefting purcoses, they being engaged in the 
business of architecture, in this room five or six pearle 
were erployed off snd on, Peese employer worked on five or 
#ix amall tables which were looeted in the back part of the 
reom vhere they made Dhue prints ond did ether cork, Over 
these tebles there extended about 10 feet in length and 
@ight te ten inches from the ceiling, = round pipe rhiah 
wae conneted sith the reef =t one end and the othef end 
pre jected into = shaft se that shen it rained the eater 
would rum inte this pipe serese ite entire Length ana inte 
a pipe in the shaft which aosnected with the sewer in the 
basement. Thies pipe had been lesking from shout duly, 1927 
ae thet the exter dripred down om the tebles where the sen 
were wroking and damaged their work, At tiae« the Fain 
forced the men to sove the tables to other perte of the 
room ond on one deomgion they were unable te werk on socount 
ef water drinving from this pipe. fhe defendents compleined 
ef this eondition te vieintiff abeut July or August, 192%, 
and he agreed to remedy the defect and some temporary ree 
paire were sade on the pipe, but soparently without sucess, 
as it etili continued to leek ehen there wes rain and on 
August 36, 1929, defenionts wrote plaintiff that “The downspout 
pipe which prejecte through the roof of or drafting room is 
Semin lesking each time it rains. This has resulted in wre 
warranted damege to our “drawings on aany Ocoasiona, te de 
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mot believe thet it is ressonable to be forced to put 
we with this nuiaence continuously, and sest insist 
that it be given prompt ond constructive attention,* 

On 2epteuber 7th follering plaintiff wrote defendants 
in reply timt they had ordered the pipe repeired. On 
October Zird the defendants again wrote the pliwintiff 
in the matter and ateted: “About elent weeks ago, i 
wrote you sbout the leaky oonductor pipe thet runs 
through our drafting room, fro weeks sfiter ay letter, 
somes rorkuen erme end Knocked out some part of the wall 
around the ripe shaft, it has been that way ever sinoe, 
eo thet now im cddition to the leskeage, #e have the benee 
fit of a1] the dirt and soot from the pipe shaft, This 
continuous damage to wr drewings, mac of which are of 
great value, must stop. Ye have put wp with ail of the 
imeonvenionese andi suffered e11 of the desea ge that we 


think te necegarry,* 


the evidences further phows that ecmetine after the 
letter of August 0th, sleintiff took up the weatter ef mike 
ing repairs ond ordered a plumber te inetell a nee pipe 
ané thet to inetsil thie sice, it wee neceesary for the <ork= 
men to rexeve part of wall sround the pipe shaft and they 
did this, making on opening from eighteen to tventy~four 
inohes in dismeter; thet the defendante advised plaintiff 
that the work must be done on eome Gundey, #86 As net to 
interfere with defenisnte’ vork, snd this was agreed $0; 
thet plaintiff ordered the pipe enéd he had the old pipe 


renoved and the new one inestelled shout the 19th or 20th 
ef Bovemter, but the opening in the shaft e.¢ not filled up, 
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After the pipe wae inatelled, on Becember 4, 1922, defendents 
again wrote plaintiff as follows: ‘The situation in our 
office as a result of the delapidated condition of the bulld- 
ing,i« such that we con mo longer tolerate the ineonvenience 
and financial loes which we have been exiled upon to auffer 
repeatedly during the lest year. The drain pipe runs through 
the drefting room, (to which we have eslled your attention 
repeatedly during the last eight montha) leske te » far 
grester degree than ever before, end today hee put the drafte 
ing room out of comniesion, The dreftemen cannot work, which 
entails & grent finenoial lose to us,especially in this busy 
genson, The vindor aille sreund the building, 511 slope 
backeard inetesd ef toward the outside vith the remult thet 
the water drives under the saeh md down the wslle. The 
fecorating which you required us to d6@ st sur own expensed, 

is therefore destroyed in 2 number of pleese. From the 

game etuge, the top of one of our offiee desks has been 
yuined, As fer as this particular offices is coneerned, the 
building is not tensntable nor habiteble, xhieh condition is (net) 
to be expected in any claee where rent ie charged, 


If we are to remmin here ae tensnte, we demand that 
the following matters Se attended to et onee, ani in 4 saitia- 
feetery senner: 


1. Bepeir roef over drafting room to prevent 
further lLenkage @¢ this soint. 


2 Reset vinder sills througheut the effice 
to prevent ester from driving in =t these points. 


3, edecorste 211 pertions which have wen 
enti SR & Teeult of these leaks, 


4. Refinish tep of sxhogeny desk in front office, 
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Unlesxn these watters are attended to with prompt- 
ness snd care, we #621) consider the ineonvenienes and loses 
which we have suffered, ample invelidation of the lense and 
shall seck other quarters, notwithstanding the faot that we 
have been tenante of this building for thirty years." Piain« 
tiff did nothing after he received this letter. The defende 
ante continued te occupy the premises oni on damary 10, 1223, 
peid the rent for that nonth end @ fer dsya later wranted the 


premises, 


ty addition ty the foregaing evidence, witnesses 
testified on behalf ef the defenisnt aa follows; @, #oride 
testified thet he was an architect and a sember of the firm 
which had eeouphied the premizces in queation for approximately 
ten years; that <beut onemhalf of tee space wes ongupled by 
the Arafting room; that five or six peonle vere suplayed off 
end on in that roomy that there wae 2 drain pipe sir or eight 
inches in disgeter runting along the oeiling as sbove set 
forth; that it bac been put in about thirty yeare before; 
that it lesked in the early part of the cunweer ef 1989 covery 
time it rained, snd that this continued until defeacants 
veeated the premiees; that toe weter damaged the drefting 
beards which were locited under the pipe and cleo some drawings 
were damaged; thet the sster dripped off this pipe on te the 
drawings; thet through the opening made in the shaft by the 
workmen, quite an excent of dust and dirt blew inte the room; 
that severnl times it wos so bad they hed to step werk for a 
short time, On erest<exexinetion he testified thet he did 
not know exeetly where the Leak was in the pipes thst he knew 
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several attempts had been made to stop the lesks that he sawr 
men working there; thot the ester ran off the elbew of the 
pipe snd dropped on the tableo where the men worked; that 

@ new pipe was ovt in by plaintiff; teat the pipe that extende 
ed slong the ceiling eos about ten feet from the floor; that 
he had no specimens of the arterial whieh had been damnged 

by dust sni sucke, 


Albert &. Gax, one of the defendants, testified 
that he wrote the severs) letters above referred tog that 
prior to August 2, 1972, he oalled plaintiff's attention 
several tines to the fect that the roof ens lemking and 
that the water fell on the drofting tables; that every tins 
he talked with plaintiff the letter promised to wake repaira; 
that pleintif? tried to fix it prior to August BOth; that tue 
herizgontal pipe hed been replaced; that the epentng of the 
shaft wae wade before Oeteber 23rd, 1992 and had never been 
fixed; that ascot came through this opening inte the reom. On 
croge-exnmination he teatified that he tad @ight tables in 
three rows in the roomy that they were covered with 911 sloth; 
that when i¢ rained they chenged the whele drefting room 
around; that they did not keer any defaeed or spoiled drawings 
whieh hed been dewaged by the rein or amoke; that previous 
te December 4th, when he case back from lunch one day, he 
found the drefting wos out of commiseion; that draftesen were 
working in snother portion of the office that day; that he 
saw the weter on the toardg and on the table snd a pail 
had been suspended undsr the elbow of the pipe; that be would 
not any hor auch ester wae in the pail; that the fleoer und the 
water was then mopped up; that rhen it rained the engineer 
of the building would cese up in reply te their oalie and 
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attempt to fix the roof; thet he wanted the work done on 
Sunday so ee not te interfere with the work in the drafting 


TOOmM.e 


Jebn Rinelander testified that he wae exployed 
in the drafting room ami worked on & table under the pipe; 
that eon several occassions water dripped off the pipe onte 
hie table; that dust blew in the opening made in the shaft; 
that he could net fix any date when they were unabie to work 
OM aocount of the dust and dirt or rain; thet en one oenesion 
the enter leaked down ao badly that they spent the ofternocon 
in shifting sround tables te find apace whee they conld 
work without being bothered with the wstery that the tebles 
used in the drafting room were sbout sa lerge as an ordinary 


deak, 


Piaintiff introduced evidence in rebuttal tending 
to show thet upon being notified that the pipe was Leaking 
he endeavored to repair it and afterwards ke bed a new pipe 
inetelied. He alee offered evidenoe to the effect that the 
pipe hed not lesked after the new one had been inetalled and 
thet the defenients vaented the prenisee not because of the 
fact that water dripped from the pipe, Sut because they were 
anxious to wove into a new building where other orchiteota 
were going; that the defendants had several sonthe before 
they vacated the premises, talked with plaintiff a bout eube 
letting the space oecupied ty them. This evidence wea errone 
sously excluded by the court. inutructions were given in 
writing by the court and complaint is made ag to several of 
them, but upon & examination of the record, we are unable 
to aay at whose request the inatructionse were given, Sut in 
the view we take of the conse, it ill be unneoeesary b 
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refer to the evidence offered on behalf of plaintiff, 
nor to discuss the cuestion recerding plaintiff's 
refused instructions, for we are of the opinion that 

the court should have instructed the jury to find the 
issues for the plaintiff at the clese of the defendants! 
enes 8&5 requested by the plaintiff, because where the 
evidence ia coneidered moet feverably to the defendants, 
4t is ineufficient as a antter of law, to warrant the con= 
Clusion that there wag 2 constructive eviction. It is 
net every failure of the lendlord te repair thas will 
justify the tenemnt in yeeating the premises on the ground 
that there was ea sonetructive eviction. If he hae suse 
tained damages on secount of the landlord failing to ree 
pair, he hee bie remedy. fyben v. Hill, 213 Ill. 59%, 


Under the law where 2 tenant vacates the premigee 
and contends thet there was a conetreuctive avietion on 
aegount of the ‘silure of the lendlord to repair, it hea 
been repeatedly held that to constitute such an eviction 
there must be something of s grave end permanent charsoter 
done or omitted by the lendlord with the ourcese and intent 
ef depriving the tenant of the enjoyment of the premises, 


Gibbons v. Hoefield, 299 111, 455, It wee there held that 


whether such facts eppear is generally » question of fact 
for the jury. The question of s constructive eviction was 


held in the Gibbons ease to be one for the jury and the 
judgeent of thés court and the Circuit Covrt were revefsed, 
beceuse it had been there held that the question was one 

of law. But in that case the proof showed that the basement 
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floor of the sremises in cuestion was sometimes fleoded 
with twe igches of water and other facts appeared in 
that case whieh showed thet the pramisea there oeeupied 
by the tenent could not be used by the tenant in the cone 
duet of “is clothing business, 


In the ensee before us we think it is clear that 
the defects in the prewiees rere insuificient as x aatter 
of law te wurrant the court in eubmitting the case to the 
jury on the question of constructive eviction. The evie 
denee shows that some water dripped from the pips, which 
ran parsllel with the ceiling and that seot snd anoke came 
into the premises through the opening ante in the shaft, sat 
it is to be noted thet in defendente’ Letter of Cetaber 
B3rd thay refer to the fact that dirt and soot had come 
4uts the room through the tole wade in the shaft, Tn 
their letter of December 4th, the new pipe heaving beon ine 
etolled betrcen those detes (shout Keveaber 18th) no mention 
is ande of scot or dirt, but there the defend=nt specifies 
the repeire they demended, vie: (1) Prevent the Leaking of 
the water through the roof; (3) That the eindow wills of the 
premises be re-set; (3) Certain portions of the walle ree 
decorated; and (4) Top of » sahogeny desk be refinished, 
Om the trinl mo evidence waa offeres on the question of the 
re-setting of the window sills, Of sours¢, this Gi8 not come 
under any repeire required to be dene by plaintiff. Hor 
would the defendente be warranted in claiming that they had 
been constructively evicted by reason of the plaintiff fuile 
ing to reetiesorate certsin portions of the wells and ree 
finishing the mahogeny desk. But, of course, we cannot weigh 
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the evidence but merely refer te it to show that under 

the most favoreble view, the fsilure on behalf of plaintiff 
was of such a cheracter as would not warrant the de fendante 
in vacating the premises on the cround of s constructive 


evicticna, 


Sines there is no dispute of theemocnnt due aad sinee 
the court ahou'd heve a@irectet & verdint af the close ef the 
ease in favor of viaintiff as he reevected, the judament of 
the Monioiral Gesurt of Chice ze ie reversed and the cause 
remanded with directions to confirm the judmeent entered 


by confeasion in fever of plaintiff and serinet the defende 


ante. 


REVEASEK) ANU ARWAN DED WITH DIRE OTIORR, 


THOMSON, Dede ANU TAYLOR, J. GONOUR. 
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BR, GUSTLAE GF SNEOe deiiverea the aninion 


ef the court, 


Plaintiffs brought sult agaimet the defendants, 

Claiming that they hed been demaged in the sum of $25, 000,06 

by reason of the defendonte’ breegh of 4 written contract 
entered into between pleintiffe ond defencants. Afterwards 
plaintiffs got lesve to file en scended statenent of claig 

ond to imoreane the 2d dewnum te $28,000.00, The amended 
atetewent of dleia wee filed, The tefendent filed an affie | 
davit of xerite, admitting the sxeoution of the written | 
gontrect, but averring that the breach had been comaitied 


by pleintiffs ond net the defendants. Apparently with 


View of not being out done by fleintiffs, defendente filed 

* Olaim of seteff, cleiming that they bad been deenged in 
the sum of $25,009,080, on account of claintiffst breech of 
the gontrnet. Toe this eleim of seteff, pisintiffs filed 

ani affidevit of merite, The esce ene tried before the court 
without a jury end there wag © finding and Judgsent in pleine 
tiffe' faver for #1706,.00 and the defendants apoesl. 


The xritten gontrnet which ia in evidence and which 
wes exeouted by plaintiffs and defendante on the Zlet of 
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June, 1994, in wnintelligible, But from it and from the 
evidence in the record, we sre able to gnther thet plain- 
tiffe agreed to bwy from the defenients $0,000 “prefit ooine* 
within ene year from the date of the contrect for which 
pleintiffs were te pey the defeniente fifty cente per coin, 
The soine were te be purchased in inetallmenta; 400 ehen 
the agreement wee signeds GOD within ten deys; 1000 ritrin 
thirty deye; 2,000 rithin elxty days and 46,000 within one 
year from the date ef the contract, ?hre evidenes ehowed 
thet plaintiffs peid the defer ente in instellmenta from 
the date ‘eof the contract until suguet 87, 1994, $1700.00, 
end thet they reeeived none of the coine for hich they 
had paid, exeept two or thre as gemples. On fentenber 
16, 1924, defeninnta gave vclaintiffe a written notice that 
Sefenionts bad declared the cuntract seneelled fer the 
Feagon that plaintiffs hed violated the conditicns of the 
eentrect. Fleintiffe offered no evidenct to substantiate 
their claim for $35,000.00, exospt the payment of $1700.00; 
mar did the defendents offer eny evidence to eubsatontiate 
the $25,006.00 claimed in their setoff, Te evidence fure 
ther showed that plaintiffe dic net invest any of their 
own money, but that they borrowed the 71700.0 from ® 

' Mise Gallowey ond & Hr. Hemilton for which plaintiffs 
agreed to give Wise Gsllewey ond “Wr. Asailton @ certein 
peroentage of the p#ofite that might be received by pisin= 
4iffe growing out of the contract entere? into hetween 
plaintiffs ond defen‘ente. Plaintiffs aleo offered evidence 
tending to show thet they bed on four oceszsions demonded 
éelivery of the “profit coins® but that the defendants had 
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neglected to make any delivery. On the other hand, the 
defeniants gave evidence tending to ehow tht they tendered 
geome of the coins to plaintiffs, out that the Latter atated 


that they were not then ready to receive then. 


The defenionts contend that the judgment is wrong 
and should be reversed beoxuse it appesred that “ise Gelloway 
and Mr. Hamilton were perties in intersat end showld have been 
joined as plaintiffs, Ye think there ie no merit im this cone 
tention, since the eviderios shows thet plaintiffa borrowed 
the €1700,.00 from Hise Galloway end tr. Hagilton ond agreed, 
in considerction of this loan, te give gigas G«llowsay ond Yr, 
Hemilton an iaterent im the profita that plaintiffs expected 
to receive by virtue of the written contract entered inte 
between plaintiffs end defeniante. An stated the contract 
ig unintelligible, exeept that it previdee thet plaintiffs 
were te tuy from the defendants 56,000 “pSefit coins" ond te 
pay, therefor firty cents apiece, The ovine were te be delivered 
in installments and paid for, and nothing sppeuring te the 
eontrary, te preswaption ie thet the sevefel inetellmente 
would be delivered woon pryment being wade. ini the evidence 
ie undisputed that plaintiffs pold the defendents §1700.06, 
but received no seins and therefore, plaintiffs having re- 
eelved nothing for their money and defendonts having cancelled 
the contract, plaintiffs were entitled to recover back the 
$1796.00. 


The judgment of the twniaipsl Court of Chieage is, 
therefore, afvirned. 
bPPIRER Le 
THOMSON, Ped. ANG TAYLOR, J. GONGHR. 





211 = 30472 


VIOLET 4 eats alana ) 
Violet Gaal a 
PALT.A. 626 
Appellee, a ¥ 
APYRAL FROM 
Ve : SUPERION QOURT, 
, ) QOCK COUNTY. 
HENRY G. SAAL, : 
Appellant, ) 


Opinion filed May 5, 1926. 


UR, JUSTICE O'CONNOR delivered the opinion of 
the court, 


By this appesl Henry G. Sasl seeks to reverse 
an order entered on July €, 1925, ordering that he pay 
#1806,93 to Violet Gael Roberts, as solicitor's fees and 
costs as desreed by & decree of divorce theretofore entere 
ed ond adjudging thet in default of such payment he be 
confined to the common jail of Cock Geunty. 


Violet Gasl filed her bill for divorce aginst 
Henry G. Sani, obarging eruelty. He filed 2 eresabill 
against her praying for » divorce on the ground of adultery, 
After the issues were made up the cause wee heard and on 
September 3, 1924, a decree wae entered finding that she hed 
not proven the onsae atated in her bill and it was dismissed 
for went of equity, The deeree slse found that Henry G, 
Seae21 had sustained the allegations of his crossbill and a 
decree found that an allowance of $2500.00 had been made to 
Violet Sasl as and for temporary solicitor's fees, It alse 
found that her solicitors were entitled to $5,000.00 more 
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and it was decreed thet the $5,000.60 be paid by Henry G. 
Sacl in three equal installments, thirty, sixty and ninety 
dsys after the entry of the deoree, The decree 2180 awarded 
Violet G. Saal alimony to be peid by the defeniant at the 
rate of 560,00 per wonth, fhe first payment to be made 

two days after the entry of the dveerse, namely on September 
5, 1924, and the monthly peyments were t> continue umtil 

the remuatriage of Violet Saal, cut in no event were they 

to continue after the expiration of two years from the 


date of the decree, 


On February 2, 1925, Violet aol Roberts {the 
former wife of Henry G. Sacl, she having on Ootober 4, 1924, 
married Roberta, who was named as scoerespond=nt in the croes= 
bill filed by Henry G. Sasl) by leave of court, filed her 
petition praying thet 2 rule be entered on Henry G, Saab 
to show cause why he should not be atteched for contempt 
ef sourt for failure to pay the third instaliment, smounte 
ing to $1666.67 due her ae and for her solicitors fees, 
together with $140.25 court coats ineurred in the divorcee 
proceedings, both of which sume it wes decreed in the 
diverce decree shovid be paid by Henry G. Saal, To this 
petition Henry G. San1 filed an answer and after s hearing 
his enever wae etricken and en order entered on the 6th 
of July, 1985, finding that there was due end owing from 
Henry G. Saal tc Violet Sxl Roberts the tro sums sbove 
mentioned, angrege ting $1806.92; that he had shorn no cause 
why he should not pay this sum and it was ordered that he 
pay the €1806,.92 within thirty days, in default of which 
he be eonfined in the Gounty Jail. It is from this order 
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of July 6, 1935 that Henry G, Sasl appexls. 


the record discloses that on September 5, 1924, 
which was two daye after the deoree of divorce was entered, 
Henry G. Sal paid his former wife #500,00 alisony es pro@ 
vided in the decree; that on September 39, 1924, or shortly 
pricr thereto, yiclet G, Saal represented to Henry G. S21 
that she was desirous of making & a@ttlenent of all cleims 
she hed for alimony for $5,000.00 ta be prid at once; that 
this proposition was not accepted dy Henry G. Sanl, appare 
ently for the reason that he was shert of ready funds, but 
on September 2Sth he executed his three promissory netes 
of that date for #500.00 each, payable to Violet Seal, the 
notes being peyable October 15th, Voveuber 15th «nd December 
15th respectively, end at the seme time Violet Saal mede and 
delivered te Kenry G. Sel s receipt acknowledging receivt 
of the three notes, wherein it was stated thet the €1500.00 
represented by the notes wae neyment in advance of installe 
ments of alimony due reppectively October 5th, November Sth 
and December Sth efter date under decree entered September 
3, 1924 in the Superior Court osse, Gen. No, 395306, This 
receipt wae witnessed by the solicitors for both varties 
end in accordance with the prior agreement Violet Saal diese 
counted these three notes with ea bank, the digscount being 
charged against Henry G, Sasl end she receiving the $1500,00, 
&ftervords Henry G. Seal paid two installments of the aolici~ 
tore’ fees which fell due in October 2nd November of 1924, 
taking receipts therefor signed by Violet Saal, by her 
solicitors, On Cotober 24, 1924, Violet Saal married Henry 
T. Roberts at tg Louis, Mo, and under the terms of the 
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divorce decree no &limony wae dve her after that date, On 
the trial Henry G. Saal, through his soliciter, sought to 
have the alimony of $1500.00 which he had paid in advance, 
oredited on the $1806.92, which wovld leave a balance of 
$306.92, and which latter sum he tendered in open court. 
The alimony and solicitors’ feee were peyeble to Violet 
Saal and she having received £1560.00 of alimony that she 
was not entitled to on account of her marrisge to Yoberts, 
she ought in equity end good conscience to give credit 

for this asount and the chaneellor 9s in error in not 
discharging the ruling when Henry G, Seal tendered in 
eourt the 8306.93, The fact th t the $1806.92 would 
ultimately go to the solicitors, can mike no difference 
under the lew and under the decree, The payment was 

to be made to her, If Violet Saci's solicitors desired to 
protect themselves, they should have taken some action, be- 
cause they knew that Violet sel was te reecive $1500,00 
alimony in advance, her solicitor having sigmed the reoeipt 


as a witness at the time it waa given to her, 


The order of the Superior Gourt ef Cook County 
is reversqd and the matter remanded for further proceedings 


not incsonsiatent with the views hersin expressed, 


REVERSED AUD HEVABDED. 


THORSON, Ped, ABD TAYLOR, J, GONCUR, 
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MICHAEL SIMMER, Fermer Sheriff of 
Geock Younty, State of illinois, for 


use of “Mayme fchrarts, ® TOA ge op 
pd A 1 Lefle UO 2 ‘@) 
Appellee, 
Ve MUBISIPAL GovuaT 


OF Gulgage, 
THOS, F. HANRAHAN, ET AL, On appeal 


) 
) 
} 
| APPEAL FROM 
} 
Of PATRICK DEVERY, 


Appellante 


Opinion filed May 5, 1926, 


RR, SUMTICE QO CONFOR delivered the ovrinion of 
the court, 


Plaintiff brovght en setion on - replevin bond 
againat the defendant who wae surety, The cage wee tried 
before the court without a jury, there wee « finding and 
judgment in plaintiff's favor for $1103.0¢, end the defende 
ant appeals. 


There wee no dispute in the ¢videne:. Ome witness 
testified on behalf of the plaintiff as to the reasonable 
| charge of the attorneys services rendered on bebelf of the 
defendant in the replevin euit in «hieh the bond wes given, 
And one witners testified on behalf of the defendant. Gere 
tain dovunentary proofs were aade and the court found the 
feotea to be se follows; that on fetober 21, 1914, Mayme 
Geohwarts, the usee named in thie onee, cxueed judgment by con= 
feesion to be entered in the Municipel dourt ef Chiesge in 
her favor and aveinet %. G. Duggan for §1780,0C, the judg= 
ment being entered on a judgment note given by Duggan to 
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Sohwarts, deted April 26, 1912 for the aum of $1500,00 
payable one year after Gate; that on the dete the judgment 
was entered, exeoution ma Leoved on the judgment «nd deo 
livered to the bailiff ef te Honieoinsl dourt, who served 
the eame@e upon Duggan ond within ten deye “Duggan filet a schedule 
ef hie personal property, rhich consisted of personal 
effecte end some emnll claime which he beld agsinet eertain 
parties. On October 27, 1914, the bailiff levied on the 
personal property loasted in » saloon at Bo, 1686 Ggden 
avenue, On the next day Thomas ). tunrahean, brought an 
aetion of replevin and the qooda and chettele were taken 
by the shefiff from the bailiff ond delivered to Janrshan, 
in the replevin sotion, Henrehen ae principal and the 
defendant, Devery ae aurety executed the bond on which 

the present action ic bused, xnraban’s replevin uit 

wae brovght in the Gireult Court of Gook county. The 

cage was pending in that court for more than threeyenre 

end on February 21, 1916, it was dianissed for want of 
prosecution and » writ of reterne habendo ararded. The 
property not being returned, the ingtent cage mee orought on 
the replevin bond. 


It further appeared thet Duggen againet whom the 
judgment by confencion wae entered in the *unicipal Oourt 
in fever of Gohwarts, from sometine in the year of 1913 snd 
up to May 29, 1913 owned and operated a saloon at Ho. 1686 
Ogden avenue, end during that time Hpnrahan was employed by 
Duggan as 2 bear tender, On or about April 20, 1912 Hanrehan 
loaned Suggan $1500.06 and took Duggan's note for the amount, 
peyable on April 29, 1914, secured by 2 chattel sortgage on 





nailee 


ot 008s Yo mime ate x0 RARE 4A Lleh Reta yatmenson 
- taneyoet edt mtoy ode aa tadd peted aeete teey one i. ava 
anh as tawembut ie me AkneDe ow medsORKO sboretan, one 
hewmen oxtw drag faq in ted 96d Ro Veh tha! gid ot bowls 
elubedoe er thi? anaggtlt owas rae aideiw iowa snay.ys mee anne st : 
| | Keagansy 16 Det etenee detain yybrageng, fakowrog, ant ae 
aintese tenkaje Sled wd Kodi masate Alem nie bas ‘sivatte _ 
ot oe halved TRL iaa ody (Mae Ph eadotyo fe tenia om 
Koerg? GORE .of da meelen A at patent wrogeng Lato a 
ae Siiqaownd atanahan etek at aAMORE “YA, eeen omy Lal + Ha 
aexar axes afedtaty. i ap ‘ehews ate ben mbvo Lizos te mektem 
sedenmes of hoteviteh bat Witten at meek reas oat re me 
ett ban degtondey ae sitersell ganiton aAmedqos one at 
de kobe ae Gand att bassoon Theme ae YEON ger a6 p , 
tus mEvetgon wrasdetndt deem! at evites 7 i 
ee Ye deco sai ant: dacs “ sai | | 











Anes 














20 Agwoee aul onan. stom one gokay) pies Kite 


a " ae eit qua 





pete mie Piel e meet sale boroegem, ents AD 
ene ag staan et ak Socedae eee mele st ey ef 
fo ges he Kney att at pabtenda moe 9f 
BAL: ‘oot an suolee © batenege haa Deen 





















ole 


the furniture, fixtures, steck of liquor, ete. in the ealoon, 
The Leasehold interest held by Duggan on the presaisen, as well 
as the jicense to conduct the aaloom, were ageigned to Henvehan 
The chattel mortgage ge was acknowledged Acril 14, 1913, befere 
the elerk of the Municipal Gourt and recorded in the Recorder's 
office. About a year afterwards, on May 29, 1913, Hanrehean 
paid Duggen the further sum of $500.9) and reovived from 
Duggen a bill of sale of *211 goods and chattele in the premises 
at Ho. 1686 Ogien avenue", together ~ith the eteck of wines, 
Liquera end eigere, The bill of sale was acknowledged by 

both parties, but ot recorded, The record then shows that 
upon rece pt of the bill of sale on iiay 29, 1915, Hanrahan 
took over the sanagenent end contre] of the saloon, cle imed 

t¢ own the salecn md 211 property in the premises end cone 
tinued to operste it until the going inte effeet of the 
National Frehibition Act in the year 1918. The sourt alse 
found thet “there waa, horever, no outward, visible chenge 

of possession from Duggan to fianrahan, from receipt of 

erid bili of anlie by Hanrahan up te 1918 of sny proverty 

in seid premises end beth Duggan and Sonrehan reosined on 

seid premises, the same aa before the giving of anid bill of 
eaie.* The record further shows thet after Aanrehan bow cht 

the shloon fron puggan and teck over the same, be employed 
Wuggan es his bartender and p2id him © selary of 025,60 te 
$28.00 per reek; that after the teking over of the salcon 

by Hanrehan, he prid 21i bille euch ag the rent for the 
presises, sleotffe Light, gas, liquer bille, insurance and 
inetalimente on en eleetric piane; that Hanrahan from the 

time he took over the saloon in my, 1915, operated under 

the license issued to Duggan until the following Oeteber 
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gnd thereafter the license waa lewmed by the city outhort- 
ties to Hanrahan every six nonths the resfter until he rent 
out of business chen the Prohibition Act west inte effeot in 
the year 1318. Hanrahan paying ter the lioense $500 every 


six sonths, 


It further appears thet eat the time Henrehan bourht 
the saloon, there wes @ sign on the front of the prowises 
reading *¥. G. Duggan’, hich wae ellowed to ressin omtil 
after the replevin suit eae browgst, Tt sepeers that the 
reteil sxicen Licenses leaved to Senrahan were slesys neated 
up slong side of the eesh regiater in the saloon from Cote 
ober, 1915, until tho saloon waa clewed in 1918, fhe ealue 
ef the property replevied by Hanrahen wea $750.00, fhe items 
making up thia caount were specifiesliy act out in the ree 
gorda, There is come contention that the property volued 
at #760.00 waa not ail of the property that bad been replevied 
by Fanrehen, bat in the view we take of tha onse, this is 
imme terial, 


From the foregoing facta, which sre undisoptel, 
it clearly sppears thet the amle of the gsioen by Daggan to 
Hanrahan wae bona fide in every respect, Henarshun paying, 
therefore, 2000.06, and there is no contention or intims= 
tion thet thie was net a fair yrice, I4 «leo appetrs, with- 
out dispute that from the tise of the sale, Gey 1912, unnara- 
han conducted the galoon and the ousinegs wae curried eon in 
hie Own nam® openly, there being no attempt to deceive the 
publie or any one, Sut counsel for plaintif? contends 
that although the sale was bons fide 2s between Buggam und 
Hianrahen, yet it wee void ae ayeinst ereditors, beo.uee there 
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wae no ocheng® of possession and that it is the law thet 
where personal property is sold, but there is so Chin Ge 
of possession, the sale, se to oreditors, ie fraudulent 
per as. The lew has long been establishedin thie 

state ae coune@l contends. eed ve Fumes, 19 T11. SP4; 


Base V. Fenge, 79 111. App. 308; Bicknor v. Hedleliend, 
64 i11. 471. It ie argued on behalf of plaintiff thet 





there being no evidence before thie soort in the record, 

the finding of the trial judge is cenelusive, ent thet since 
the trial court found thet although Puggen ecld ont the 
auleon to Hanrahan, *fhere vers, however, no outrard visible 
ehenge of poeseseicn from Puggen to Henrshen from the ree 
eeipt of asid bill of efile by Kemrshen up te 1918 of any 
proverty in exid premises, and both Hanrahan end Bugwan 
remmined on 9214 premises as before the giving of the ¥411 
of sale," the ale as to Meyme Goenwarts ie froudulent per 
se. Wt> this contention we are unable to agree. Phe court 
found the evidentisry feocte in the case vhiek we have shove 
set forth, but his finding thet there having been no change 
of pontexsion upon the sale, ia set an evidentizry faet, but 
ig the ervurt's conclusion from the facta as found by his, ond 
we are uneble te agree ith the conclusion of the learned 
trial judge to the effect that there was ne visible change 
of noeeeecsion, but on the eontrary, we ere of the opinion, 
that there wee such & visible chenge of possession as to 
render the exile velid@ ae to erediters, Tis appesre from 
the faet that immediately won the execution of the bill 

of gale Hanrahan took possession ef the eeloon and con- 
ducted it as sis own business openly. He paid «11 the bills, 
such ag the rent, light ani litwor bills, ete, by eheok, 
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He also paid the Gity of Ghicsago every six sonths $560.00 
for the license rbhich was issued by the sity to him, The 
license wes exhibited in = sonepieuoun pleee, new the 

cash register, where 211 gould see it. It wis in Honrahan's 
neme. He had conducted the saloon ae his own for shout 
geventeen sontha before the erecution wae levied on the pro 
perty end he continued to cendwet it theresfter for over 
three years until the going into «ifeet of the Nations] 
Prohibition Ler, We think the shange of norseasion wae 

wuch ag te render the sale valid as te srediters end every 


one, HoCord v. Gilbert, 64 111. spp, 253; Besa v. Bonse, 


Supra; EEER. Riley, 2% 111, 46; fsese v. Dawson, 97 Iii. 
¥e peeee, 6G 1. Roe 241. 





fhe judguent of the timicips] Sovrt of Chicnee 
ig reveraed «nd the cause remanded Pith directions to enter 
jeadguent in fever of the plaintiff end apeinet the defendant 
for the nomine] sum of £1.06. 
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OHANDRA L, SINGH, ' 
) me oF I ry CY 
; Ks oe t & elle Uj Fé 6 
APPEAL FROM 


Appellee, 


Ve 





MUBIGIPAL OOURT 
EQ EALLISH ARO EF, k. en OF OHICAGO, 
Defendants Below, 





BANKERS STATE BANK, & Corde, 
Gernishes, 


Appellant. 


Opinion filed May 5, 1926, 


BR, JUSTICE Of CONKOR delivered the opinica 
of the court, 


Plaintiff? sued Kellish ond Cooper and obtained 
a judgment for $100.00 epeinst them. arterwerds an 
execution was ieawed on the judgment «mi returned whelly 
wuneatiefied. Thereupon pleintiff filed an sffidevit for 
& gemnishee summone which ran against the Benkers dente 
Bank, # corporation, it was served by the bailiff on 
the first of June, 1925 snc sfterwerde the Bank filed ite 
verifi ed andwer wherein it set up that on June lst, when 
it was served as garnishee, the defendent Fellish bead on 
deposit in the bank $1459.77; that six months prior to 
thet time = Janvuery 2, 1925, Kallish wee indebted te the 
bank in the sum of $6000.00 and exeouted his note te 
the benk for thet sum due “on desasnd after date*; that 
pursusnt to the terms of the note, the garnishee “upon 
the service of the garnishee suamons upon it, applied 
the sum of $1459.77 upon the note’; that it had no other 
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property or effeots belonging to Kellish, tron a trial 
before the court without a jury, there wo* = finding and 
judgment sgeinet the garnishee for $100,%0 and it sppenle, 


fhe record discloses that the note above mentioned 
contained the following pravision "fhe undersigned agree that 
gaid benk my at eny time before or siter seid note becomes 
due, at its diseretion, epply in full or part peyment hereon, 
any moneys or property in its poss@ssion on deposit or othere 
wise belonging to the undersigned.’ fhe evidence shows that 
after the bank was served with the garnishee sumsens on 
June 1, 1925, out on the game day the bank mide @ deme nd 
for payment woon Feliish and peysent not having been 
sade, it spelied the money whieh Kallieh bed on deposit 
in the benk toward the payment of the 86,600.10 notes 
Fries ia all ef the evidence in the record, 


fhis court held in the cnsee of Obergfeli v. 

Booth, 216 Ill. App. 402 snd Paiseley v. ihe Park Fireproof 
Storage Co., 222 111, Apo. 96, that where a judguent debtor 
head on deposit mcneys in # bank «nd the notes there involved 
contained substantially the seae provision as in the note 
above quoted, the bank upon service of 4 geThnishee summons, 
had the right to thereefter aprly the deposit toward the 
payment of the indebtedness of the judgnent debtor to the 
bank, ‘fhe record disoloees thet these cases were called to 
the attention of the tril judge, Theae cages are in point 
and the judgment should have been in fever of the gerhishee. 


It follows that the judgment of the Mynicipal Court 


ef Chicago must be reversed. 
JUDGMERT REVERSE Ge 


_mmawene: P.IJ. Aw PAYLOR. d. GOECURe 


















Letee » moq't sdmkl ton ot yutgnoled stootte to Wreqey 
: ” bain gelints © caw oreds eesat * duane be china ode inate 





setowrge tk bon OO .0L2 ae aedalmreg oft pam dag.@ itnenginert 


hee team evade hen eda gard seseioulh huneen wth ie 
: (att soene bamg hats baw se dal wokeirene gaiworte® fwd. pale & mike donee 
aagneod aten tise xed te ao auyeted omid Yan te ‘an ‘Reset tne 
gmeeted teesyag Prog xo Livi a2 ghqge yeoitewe ataatinn ~ | 
Ones i theoweh mo miaseneeg ets oe bade ada 50 eyesom ee 
éadt wwerte cooshive edt * obenay korg obits ode 8 yadpuoled ease 
av nittoukom obdeleren will debe Sevan sew dined elt notte 
basmod © sham sam alt yn oma ith 0 Su DBO AF its 
eed gmived tee $temqou wee Meds Led mene Be wea 
“-thneqab am bad MOS La hadde Yomoe oe By n 
) wtten | €2 .090 weit te Seen eis » ! 














e “dew coved esoite eaves ae bar st act ron 0 tbe 
hin iad Po ae xoretwens pa: oft * i mien | See 


ee heiion e¢ew anes nant eae 
|  tmteg ad ORR comm RATED oscar Later one | 
senda ode to covet Rt meee wend emote cota 









304 © 30586 
6) At T ( Le » fd 


od ' &~ £- 
| LE f } fem y =" 


MABEL A. LILLY, 
&ppellant, APPRAL FROM 
GIRGUIT OOURT, 
Ve 
QOOFR GOUNTY. 


ARCHIE F. BILLY, 


a a ee i ee ee Se Se eee ee ee 


Appellee, 


Opinion filed May 5, 1926, 


MRe JUSTICE O'CONROKR delivered the opinion of 
the oourt. 


By this decree Mabel A. Lilly seeks to reverse a 
aeoree of divorce entered by the Cirouit Sourt of Sook 
Gounty dismissing her bill for sepszrate maintenance and 

her bill for divoree filed aguinst the defendant end awarde 
ing defendant «2 diveree cn his crossbill, 


The record ia very much confused, out from @ onaree 
ful consideration of it, we ure able ta gather that on the 
Oth of August, 1920, Habel A, Lilly filed her bill for 
separate maintenance agrinst the defendant Arehie fF. Lilly: 
that he filed his answer to the bill and thereafter various 
orders were entered in that cause; thet afterwards on March 
20, 1923 she filed another suit agsinet the defendant fer 
an absolute divorcee; thet he filed his snewer to that bill 
end an order was entered coneclidating the separate mainten=- 
ance and the divorce euits; that on April 23, 1924, the defend=- 
ant filed his crossbill in the divorce suit, praying fer a 
divorce on the ground of desertion and five days thereafter 


Mabel A, Lilly, complainant, filed ber amended bill in the 
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divoroe euit and that lLeter the orossbill was awended, 


The consolidated cauges were set for hesring 
on December 24, 1924, they were reached for trial on 
January Sth following, when on motion of Mabel A. Lilly 
the cause was continued to January 19th and on the latter 
date it was againoontinued on motion of Mabel A. Lilly to 
January 26, 1925. When the cause was afterwards reached 
for trial, she filed = petition for a change of venue, 
which wes ellowed and the consolidated oauses rere transferred 
to Judge Wilson, On arch 31, 1925, the consolidated 
causes having beon on the triel exlendar of Judge #ilaen 
for a number of weeks, abel &, Lilly made @ saotion, aup-= 
ported by affidavits, to continue the cause to sensble her 
to teke depositions. So far as the record diecloses thia 
motion was never passed upon, and ve eather from the 
briefs filed by both parties in this court thet the con 
aolidated causes oame on for hearing before Judece Filson 


on the 10th and lith ef April, 1925, 


The decree recites that both parties were in court 
represented by theix solicitors and efter hesring the proofs 
oral end written, the court found that 211 of the material 
allegetions of the amended crossbill were true and proved; 
that Mabel A, Lilly without any reasonable cause had wile 
fully deserted and abandondd Archie Ff. Lilly, her husbend, 
and refused to live and cohabit with him since the lst day 
of August, 1926, The court further found that a writ of 
Re exeat had been issued without reasonable cause and that it 
should be quashed, That Mabel A, Lilly had not sustained 


the sllegations of her bill for separate maintenance, nor 
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the sllegations of her bill for divorce, and they were both 
diamissed for want of equity and a deoree of divorce war 
awardes to cross-oomplsinant as above atated on the ground 
of desertion. From thie deoree abel A. Lilly immediately 
prayed an apreal to thia court ebich was sllowed upon her 
filing a bond within twenty days and a certificate of evie 
dence within forty days, This deeree was entered April 15, 
1925, and two days thereafter, Mabel A. Lilly, made a moe 
tion to set aside the decree and that the cause be set dorn 
for hearing et en early date. This motion wea supported 
by the &ffideavite of herself and of her solicitor, which 
eet up, smong other things, that on the hearing of the 
consolidated causes before the cheneceller on April 1LOth 
and ilth she wae not represanted by counse] on 2ccount 

of his engegemeat before the Supreme Court 2t *eahingtone 
Her solicitor's affidavit is to the same effect. An order 
wae entered plecing the notion on the contested onlendar 
for April 27, 1925, Three daye before that time - April 
24, 10235, Habel A. Lilly filed her appeel bond and it 

was approved by the court thus perfecting her appeal from 
the decree of divorce entered on April 15, 1925. Gn May 
4, 1925, the motion to vacate the decree wax denied, but 
ho appeal wae prayed from that order, 


The motion of Mabel A. Lilly and the sffidevits 
in support thereof to vacate the decree, counsel for Archie 
F, Lilly, contend if not properly in the record, because 
not preserved in a certificate of evidence. This point is 
well teken, bat we prefer to pass on the merits of the quese 
tion and will, therefore, consider them as though they were 


properly before us. 
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Complaint is mace by counsel for Mabel A. Lilly 
thet the court erred in refusing to grant a continuance 
to her to enable her to take depositions of witnesees, 
This point is not preserved in the record, because al though 
the record discloses that the motion se made, no ruling 
was ever obteined from the chancellor on the matter, -Woree 
over, we think that the court would have been warrantedin 
overruling the notion because thers vere numerous continuances 
granted at her request and some of them were not mace until 
the case wag sotually reached on the call for trial, Motions 
of thie character ought to be made before the day set for 
trial so thet the court may be eble to have enuses on his 


trial calendar that cxn be heard and disposed of, 


It is also urged by counsel for Hebel A. Lilly 
thet the court erred in disaissing her biil for separate 
maintenance and her bill for diveree ‘on sotion® and it is 
argued this practice is improper, ‘The difficulty with 
this contention is that it is not borne out by the record. 
The decres entered by the chancellor shows that the cone 
solidated causes came on for hemring; that 211 theparties 
were in court and represented by their counsel end that the 
court heard the proofs oral end written, The decree then 
makes # finding to the effect that Mabel A. Lilly hae not 
sustained the allegations of her bills and the deoree then 
states that "On motion of eazid slicitore for the croase 
complainant, Archie ¥. Lilly, it is therefore, oriered, adjudged 
and decreed that the bill for separate saintenance” be dismisse 
ed for vant of ecuity. This is the usual form and does not 
mean thet the bill wes merely diswissed on soticn, but cleare 


ly shows thet it was dismissed after a full hearing. 
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Complaint is made that the court erred in 
failing to vacate the deoree of divorce entered on April 
15, 1924, for the reason thet the consolidated cause was 
heard in the ebsence of the solicitor for Mabel A, Lilly; 
that he was absent at the time at Yeshington, sppesring 
before the tinited States Supreme Oourt., There ere a 
number of reasons why this point has not been preserved, 
When this motion was made on April 17, 1925, the court 
continued the matter until april 27th and in place of 
waiting until the matter hed been disposed of, she filed 
her eppeal bond on the 24th of April, 1925, three days 
prior to the time the motion was set for heering, thereby 
removing the cause t this court, her appeal bond having 
been approved by the court on thet date, A second resson 
for holding that the point ia not preserved, is thet shen 
the court did enter the order on tay 4, 1925, denying the 
motion to vacate, no eppesl was prayed fyom that orders 
And © third reason ic that the decree entered on April 
15th specifically finds that her solicitor was present 
at the trisl of the case, The decree recites *This day 
comes the crossecomplainant, Arebie F. Lilly, by Kraft, Kraft 
& Erskine, hie solicitors, and the crosse defendant, ‘inbel 
“he Lilly, by Kdwerd &. Seymour, her solicitor." The decree 
is properly # part of the record and until some order is 
entered correcting or changing the decree, what is there 
recited must be taken ac an absolute verity. 


Complaint is alse made thet the decree is not ware 


ranted beesuse the finding of fact to the effeot that Mabel 
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A. Lilly wee guilty which is the basis of the deecrce is 
insufficient to support it in the absence of evidence, 

which is not preserved in the record and that there is no 
allegation in the crogs-bill that the eross-compleinant 

Was a resident of this state for the period required by the 
statute. The ‘ecree finde that on October 1, 1920, "Mabel A, 
Lilly wilfully and without any ressonable cause therefer, 
deserted and abandoned the said crossecomplainsnt, Arehie 

F. Lilly and wholly refused to live and cohabit with him 

any longer as husbind and rife, and from thence hitherto, 

for a apace of over tro yesrm immediately preceding and up 
to the filing of the said amended eross<bill hes continuously 
absented herself from him and refused te return to live with 
him as busband and wife, and still does, without any fault 
on the part of the said oross complainant." Thia finding 
wes sufficient. Neely v. Heely, 233 111. App. 168. Wor 

is there any merit in the other point, because she alleged 
in her bill for divorce thet she "is and for more than « 
year last past, continuously, immedistely preceding the 
filing of this bill of complaint has been an actual resident 
of theGounty of Cook and State of Illinois." After the filing 
of her bill for separate aaintenence and after the bill for 
divorce, she invoked the amid of theoourt., Numerous orders 
were entered om her notion, including the issuance cf a writ 
of ne exeat, and, therefore, ashe will not now be permitted 
to contend that the court hed no jurisdiction. Stewart v, 
Stewart, 231 111. Anp. 159 snd ossee there cited. Moreover, 
even bf the defendant and croesecomplainant Archie F, Lilly 
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was not a resident of this state (and this is not a fact), 
the court unde? the ciroumetances would be warranted in 
awarding him a divorce, Stewart v. Stewart, supra ind 
authorities there cited, 


The deeree of the Grovit Geurt of Cook Sounty 


is affirmed. 


AYFIRMED. 


THOMSON, P.J, ARS TAYLOR, J, COHCUR. 
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JAMES B. SOTOS, et al rk ey 
° * 9 ) 2A tt erhe me 
Appellees, 
APPEAL FROM 
Vo WURIGIPAL GOIRT 


OF SHICAGO, 
JOHN KRINGAS, ET AL, 


Appellants, 
Opinion filed Msy 5, 1926, 


BR, JUSTICE C'OOHHOR delivered the opinion of 


the court. 


Plaintiffs brourcht suit against the defend=ntes 
to recover §221.72, clsimed to be due for neate sold and 
delivered by plaintiffs to the defendants, The onee was 
tried before the court without «= jury end there vas e& 
finding and & judgment in plaintiffs favor for the asount 


of thelr eleim and the defendants apreal. 


Plaintiffs in their statement of claim sileged 
that there was due them from the defendant $271.72 for 
goods, wares and werehandise furnished by vlsintiffs to 
the defencants, at the latter's special request. Pisine 
tiffs also alleged that there was an account stated bee 
tween the parties, ‘The defendents filed an affidevit of 
merits in which they set up thet they never ordered the 
merchandise in question; that they never suthoriged any 
one to purchase the serchandise; that the plaintiffe aid 
not furnish the merchandise at defendants’ request or at 
the request of any one euthorized by them. The defendants 
admitted that they refused to pay the $221.72, claimed by 
Plaintiffs beoause they did not owe it, and there wes a 
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denial that there was an socount stated between the parties, 


It appears that the defendentse conducted tro 
stores, one at 67th atreet and Stoney Ielend avenue and 
the other at 63rd strest and Dorchester avenue where they 
gold meats end groceries at retails that they had enpleyed 
at the 67th street store, one Harry Vaselus, for a short 
period of time @ about twe or three weeks, He teatified 
for the plaintiffs to the effect that he bad charge of the 
ment deportment of the store on 67th etreet and that at 
times he ordered meats, including thencate involved in the 
suit and thas he afterwards sold them to the defendants? 
customers in the regular course of business, The evidence 
further shows that plaintiffs clsim wae besed upon seven 
deliveries made on seven different days snd thet on three 
of the deliveries being mede, the witness Yaseiugs gave the 
person delivering the meate & receipt, showing that he had 
them, Apparently these reecipts were produced on the trial 
but they sre not in the record, The testimony on behalf of the 
defendants was to the effect that they themselves baught 
all the meats sold by them in their store and thet they hadnot 
authorized any one of their employees to purchase mexts for 
them, and that they hed not authoriged Yassius to do ac, 
Their evidence further tends to shor thet they employed 
Vassius for « short time, about tro weeks, *s 2 grocery 
elérk, and that they knew nothing about whether the senate 
head been delivered et the store by the plaintiffs. hile 
the evidence does not show who if any one, signed for the 
other four deliveries of seats, nor the quentity or price of 
the meats that were delivered for which the three tickets 


or receipts were given as stove mentioned, the evidense in 
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our opinion does show that there were seven deliveries, «and 
that they were of the valve of the avount the claintiffs 

are here suing for, Horeover, there is no denis] by the 
defendantea in their affidsvit of uerite of the allegation 
that plaintiffs had delivered to the defen ants meate of 

the value of $221.72, Th defenicsnts deniel a nsists in 

the assertion thet the meets were not delivered on the 
authority of the defenidsnts so thi t upon « onreful sonsidere 
ation of the entire record, it aopeers thet pleintiffe 
delivered to the defenisnts seats for which plaintiffs 

made a charge of $221.72, and that the defendants reoeived 
and 801d those meats in the regular course of their busie 
ness and have not paid vleintiffs, Jn these clrowmatances, 
we would not be warranted in reversing the judgwent, el though 
Vaesius was not authorized to buy or receive the meats. 

The defendants having reeeived the neste in question and 
having sold them, they ought, in equity and good conscience 
to psy for them 


The judgnent of the Municipal Gourt of Chicage 
is affirmed. 


AFFIRMEDs 


THOMSON, Fed. AND TAYLOR, J. SONGURe 
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) 
Appellee, ) ‘“PPRAL FROM. 
MUNICIPAL COURT 
Ve 
Or thy 3 7 CO GO. 
PENNSYLVANIA RAILROAD COWPANY, ) 


Appellient, 


Opinion filed May 5, 1926, 


MR. JUETICE O'CONNOR deliverad the opinion of 


the oourt, 


Plaintiff broucht & fourth clase contract cane 
in the Hunicipsal Court of Chics go agninat the defendant to 
reoover dameges alleged to have been austeined through the 
feilure of the railrosd company te deliver a omrioad of 
apples within a rexsonable time ag s result of which plain=e 
tiff claimed it wae damaged. Defendant filed an afficavit 
of merits which on motion of plaintiff wes stricken, the 
defeniant elected to stand by ite «ffidavit of merits, 
thereupon the sourt heard the evidence and assessed elaine 


tiff's damages at $295.26 end the defencsat appesle, 


Plaintiff in ite statement of claim alleged that the 

defeniant wes 2 common carrier; thet pleintiff delivered to 

4t one carload of apples at Chicsase for transportation to 
Philadelphia; that the aoples were in good, sound, marketable 
and shipping condition; thet the defendant failed to deliver 
the apples within a reasonable time and in good condition, 

but on the contrary, delayed the shipment beyond a reagone 
able time; that the apples head deteriorated and the aarket 
had declined, as a result of which plaintiff was damwaged, 
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The defendent in its affidavit of merits set 
up what it contends are three separate defenses, fhe first 
defense eras “that the shipment described in plaintiff's atatee 
ment of olsim was the subject of « written contract * * "°; 
thet plaintiff has not alleged the asteriel portions of 
said written contract and défendant reserves the right to 
object to the sufficiency of said statem:nt of ciaim and 
to the amendment of said ste tewent of claim efter the cone 
tract or statutory limitations have lapsed; that the i«fende 
ant complied with the asid written contract but plaintiff 
did not. A mere reading of these allegations is sufficient 
to show that it constitutes no defense under any system of 
pleading. I, the first place, there wos no amendment to 
plaintiff's atatement of claim, The allegation that plaine 
tiff had net set forth the material portions of the written 
contract, and therefore, the defendant reserves the right 
to object to the sufficiency of the etatement of claim is 
not varrented by any system of plesding. If the statement 
of claim was insufficient, the defeniont shou id have made a 
motion to strike, which is equivalent to 4 demurrer, The 


other allegation in this alleged defenge in not intelligible, 


The second defense sought to be wade by the defende 
ant set up thet the “freight was loaded and counted by plein= 
tiff and not by defenient, and, therefore, defendant does not 
know whether or not ssid freight wes in good, sound, marketable 
and shipping aondition when it wes delivered to the defencant, 
and defendant dees sot sdmit that said freight wus in pood, 
sound, marketable and shipping condition when delivered te it, 
but insists upon strict proof thereof in open court." it is 
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obvious that this waa no complete defense, it only required 
plaintiff to prove the number of barrele of appels delivered 
and that they were in ,ood condition at that tine. 


The defendant in ite third defense denied * that 

there was a duty on its behalf to transport and 4d°liver 

esid freight within a reasonable time and in like condition 

ag received by defendsnt, but says that it did actually 

deliver said shipment in a reasonable time and in like cone 

dition as reoeived,* Ye think thie constitutes a good defense 

to the whole of plaintiff's oleim Plaintiff slleged that 

the defeniant had unnecesaarily delayed the shipment of the 
apples and that they were in good condition when delivered 

to the defencent, but in bed eondition when the defentent _ 

@elivered the apples in Philesdelphia. fhe @efense inter- 

posed clearly joina iseve on these slicgetions end the court 

erred in striking defendant's sffidavit., aAmerioan Hard Rubber 
So, WV. Howe, 280 111. 431, Sinee the oase must be renanded 

for e trial, we think we ought to say that if it erpesre 

that a bill of lading wasinsued, and we presume there was 

one, it “ust be produced or ite sbsence accounted for, Plein= 

tiff's statement ia sufficient to warrant it proving, if it 
GAN, ON the trial that the contract between tie parties was 

evidenced by a written dogument - a bill of lading. 


The judgment of the Municioel deurt of Chicago is 
reversed and the cause rewanded, 
REVERSED AKD AERANDED. 
THOMSON, Pod. AKD TAYLOR 3, OONCUR, 
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H. ELLI®, re 2 
Appellee, ys 4 1 i A. 6 7 
APPEAL FROM 
Vo RUNICIPAL SOURT 


OF GHT USGS, 
EDMUND A. MURPHY, 


il 


Appellant, 


Opinion filed May 5, 1926, 


MR. JUSTICE G'CONMOR delivered the opiniog 


of the court. 


Plaintiff brought suit against the defendant 
to recover $99,006 claimed to be due on account of 


defendsnt ocoupying 2 part of olaintiff's presises at $3.00 
per duy from the firat dey of February until the 5th of 
March, 1925. The defendent filed an effidevit of merits 
admitting that the parties executed a written agreenent 
between then on the Sth of Februsry, 1925, by the proe 
visions of which the defendant wae to occupy 4 certain 
estore room in premises belonging to plaintiff? at the rate 
of $3.00 per dey, and that he cesupied such premises from 
the first of February to the 16th of February when he 
vacated them; that he vacated the preuises on 2ecount 

of plaintif? removing @ lerge window which rendered them 
uninhabitable on account of the severe cold weather; that 
in an endeavor to render the presmises tenantable after the 
Temoval of the window, defendant purchased a tarpaulin for 
#26,00, which he bung zeroes the open spaee shere the window 
had been renoved, but this did not change the condition. 
The defen‘ant 2leo filed a setoff, olsiming the $20.00. 
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which he expended for the tarpaulin and further claiming 
€60,00 being the value of = linoleum which he left upon 
the floor of the room in question snd which plaintiff or 
his agents destroyed in endesvoring to remove it from the 
floor, In this setoff defendant admitted that he owed 
$48,006 by rezaon of hie ocoupanoy of the room which he cone 
tended should be deducted from the 80,00 which he cleined 
plaintiff? owed him, leaving = belance due from plsintiff 
to defenjant of $32.06. The cxse wan tried before & court 
without & jury and there waa # finding in favor of plsin- 
tiff for $90,00 and avainst the defencant on hia setoff, 
Judgment was entered on the finding and the defenient 


appeals, 


The record discloses that defenisnt had been # 
tenant ccoupying the room in question under a& written 
lease which expired the 3lst of Jsnuary, 1925; thet «bout 
thet time defendant wae constructing # ne® building of hie 
orn scross the street into ehich he expected to sove upon 
its completion; that plaintiff was desirous of remodeling 
the building in which the defendant ecoupied the room 
in question and on the Sth of February 2 vritten agrecaent 
Was entered into between the parties, whereby it was swereed 
that plaintiff aight proceed with the slteratiogs of his 
building ae he saw fit; that defeniant was te esntinue to 
Oocupy the room in question and to pay ¢3.00 per day during 
the time he s0 ccoupied it, It was further agreed thet the 
defendant was to vacate the premises on the first of March, 
1925, There was a further provision that defendsnt would 
make nO claim for any daneges on account of the alterations 


or changes being made by plaintiff, either in the interior 
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or exterior of the building. Plaintiff offered evidence 

to the effect that the defendant vaceted the premises on 

the evening of ¥eroh Sth, while the defendant offered 
evidence tending to show that he hed vacated the oremises 

on the 17th of February; thet he eas compelled to vacate 

the premises at that time on account of the plaintiff renovwe 
ing 4 large window which rendered the roon untenantable 

on account of the severe cold weather; thet on the 17th or 
18th of February he bought 2 tarpaulin at the cost of 

$20.00 which he head placed over the space where the winder 
had been removed in an endeavor to render the roon habitable, 
but that he never theresfter moved beak in eny of bis furni- 
ture into theplece because the room was toc cold, He 

aleo offered evidence tending to show that sometine later 

he endeavored to remove the linoleum og the floor which 

had been placed there by him several sontha before, but 

was unable to do so on xocount of the repairs then being 
made by plaintiff, Defendant also offered evidence tende 
ing to show thet the Linoleum was sore by plaintiff in ree 
moving it from the premises, But we think it clear thet 

the evidence failed to ahovw that plaintiff or “is representae 
tive had torn the linoleum or hed renoved it. The defende 
ant's evidence further tended to show that efter the 17th 

of February he and some of hia employees stayed around the 
place anc would go in occasionally toe anawer the telephone 


calls, 


The evidences as to when the defeniant removed bis 
furniture from the prenises is in direct conflict. Pisine 
tiff's witnesses testifying that some of it resained until 
the evening of the Sth of Harch when the defendant vacated 
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the premises ond turned in the key, while as stated, the 
defeniant's evidence was to the effect that he removed it 
on the evening of the 16th of February. Of course, dee 
fendant*s business was interfered with on account of the 
alteraticns being made by plaintiff and it 4s clear from 
the written sgreonent entered into between the parties 
that thie was contemplated because it orovided that plain= 
tiff might make slterations both in the interior and 


exterior, 


We have carefully oonesidsred ali the evidence 
in the record and ere unable to any that the finding of the 
trial judge who saw end heard the witnesses is acninat 
the manifest weight of the evidence, Under the lew in 
view of the evidence, we are not warranted in disturbing 
the judgment of the Mynicipsal Court of Grhicsgo, snd theree 
fore, it is sffirmed, 


Ai FIRMED. 


THOMSON, Fed, AND TAYLOR, J. CONGUR, 
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PEOPLE CF THE STATE OF ILLINOIS, 
ex rel ANTON WADGEDA, 


2411.4. 627 


APPEAL FROM 
™ BUPTRION COURT, 


COOK COURTY, 


) 

) 

) 
Apneliee, | 
WILLIEAR KE. DEVER, Mayor, et al, 
) 


Appel Lanta. 


Opinion filed May 5,. 1926, 


BR, SUSTIGE O' QONNON delivered the opinion 


of the court. 


Anton Hauseda filed hie petition in the Surerior 
Gourt of Qock County, praying that a writ of sandaause isene 
to compel the city officials to isaue to him a reteil bever- 
age dealer's license, Respondents filed = demurrer which 
ae sustained, Thereafter the petitioner, by leave of court, 
filed his emended petition to «hich the respondents desurred, 
 Yheir demurrer wee overruled and they filed an anewer, Aftere 
warde, by agreement, a jury wes ssived and the osuse tried 
before the court and at the conecluaion of the hesring, the 


court entered judguent awarding the writ. 


It aprears from the evidence that on Jenuery 21, 


1025, the petitioner made an application to the city offidals 
for a reteil beverage desler's license, The Mayor of Chicago 

on A report made by other officials to him denied the applicae 
tion, The evidence further tends to show that the petitioner 

in Getoher, 1923, eas operating # soft drink parlor under 

a license issued to hin by the proper city officials and that 

_ gometine during that month the vayor revoked hig license on 
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report of certain police officers, and thereafter the peti- 
tioner, who wan the owner of the premiaes wherein he cone 
ducted his business ceased to conduct the soft drink parlor 
and vent inte the dry goods tisiness «% the same place, This 
business seems not to have been succersful and in Jenusry, 
1925, some fourteen or fifteen months after his license had 
Been revoked, he decided to again go into the soft drink 


bupinéss and mide an spplicstion for a license as above atated, 


The petitioner testified in hia own behalf that he 
omned the premises ut Ho, 1024 Center street, Shicage and 
resided therewith his family; thet he had been a resident of 
Chicago for twenty-five years and 8 citizen of the United 
States for about eight yenrs; that he had mever been arrested 
on a charge of disorderly conduct or for any other misdemeanor; 
thet he had made an application on January @1, 1975, for a 
license and thet hie appliontion had been denied, He further 
testified that he ers in the ary goods business at ko, Lose 
Genter Street, whioh he had conducted since akout October, 
1923, but became bankrupt in conducting that business; thet 
pricy to October, 1923, he was engaped in business at the 
game address, serving soft drinker sn¢ lunches end did considere 
able business, hie place being located near 3 number of 
factories; thet the police had searched his place about 
eighteen times during the period of two weeks priar to the 
time his license fad been revoked but et no tise did they 
find any Liquor in his place; that on Getober 31, 1923, 
police officers again came into his vlace of business; that 
he wis sitting on a chair near the end of the bar; that a 


glase was on the bar some distance from him and one of the 
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officers took it from the bar and said "that ia » booze 
smell, and asked the other officer ‘sny booze amell’ and 

he said *Ho'"; that et that time there were no customers in 
the place but one san wis sitting some distance from the 
bar; that he did not dump the contente of the glass inte the 
water behind the ber when the officers onme inj that he 
gold lunches, root beer, candy and heser=beer; that he 
served lunches to forty or fifty people a day st noon @end 


evenings, to persona who worked in nearby factories, 


Yor the respondents, Yiliiam F, Eennedy, o lieuten- 
ant of police, testified thet he was assigned te the offiee of 
the Chief of Felice and on the Slat ef October, 1925, he went 
to the petitioner's glace of business wits other officere 
and that he had gone there five or six times within tro or 
three weeks prior to thet time and aede «a search of the 
premises, cut at ne time had he found any licuer; that on 
October Blst he stopped the automobile in which he snd the 
Ootherofficers were riding, - went to the front door and 
another officer to the aide decr, the premises being loeated 
on theetrest corner; that vetitioner’s rife went in the 
aide door hurriedly, closed the door and bolted it eo the 
officers eould not enter at thet place; that the witnesa 
went in the front door, rushed toward the bar and Looked 
over the top of its that the petitioner's wife *hollered* 
to her husbend who wee sitting on 2 stool near the end of 
the baf, ond when she did se, petitioner rushed over and 
grabbed s glans that wee on the top of the bar and dashed 
something in the weterj; thet the witness amel led of the 
glese and it smelled of whiskey; that he did not arrest 
petitioner, but recommended to hin superior efficer that 
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petitioner's license be revoked, which was sccordingly done; 
that a week prior to the time in question he ande frequent 
trips to the place and other soft drink parlors; that on 

each of these occshsions he searched the premises, out never 
found any liquor at any time; thet he had reoeived complaints 
from citizens in the neighborhood by way of ananymous letters. 
The other officer who woe in the aquad, testified that he ene 
desavored to go into the side entrance, tut that petitioner's 
wife ran in shead of him and bolted the deor so that he could 
not enter and that then he went in the front door after 
officer Kennedy, it wis then agreed that hia testimony vould 
be substantially the same aa that of officer Kennedy. He 
further testified thet he had visited this rlace together 
with other soft drink parlors for two or thee weeka prior 

to the tise in question end hed helped search 1¢, but found 
no liquer at any time; that he knew nothing about the petie 
tioner*s cheracter or reputation; that he never reeeived 

any complaints about petitioner being on undesirable cherecter. 


This be all the evidence in the recorde 


Ro brief has been filed on behalf of the petitioner 
in thie court, but the city officials have filed a brief, but 
in no way do they discuss the evidence in the record, their 
argument being confined to the law governing the ieauance of 
write of mandumum in suck caser, Although the law on this 
subject is well established, we think it right and proper 
thet the pointe on this question be made and authorities 
Cited and thet there be some short discussion of them, But 
this is of little or no assistance to the court in arriving 
at a oorrect decision of the osse unleer it isa pointed out 
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in the argument how the ls¥ aprifes to the particuler case 
before us in view of the evid nee in the record, There is 
not a word of argument on the merits in thie erase in the 
brief filed, Jt is not pointed out why the Mayor was rare 
ranted in revoking the license, nor is there sny argument 
that the trial judge ens wrong in awarding the writ and 
while it is not the duty of the reviewing court to search 
the record to find error, if there be error, to reverse 

a judgment of a trial court, slthouzh we way do so under 
the law in sffirming a judgment, yet in this onse we prefer 
to pass upon the merita, and therefore, have sbove set forth 
Father fully 211 of the evidence in the record, Upon © cone 
gideration of the evidence, re think it arnears that the most 
that conn be anid is that @ vague suspicion arises that the 
petitioner was selling at retail whiskey contrary te ler, 
and while in the case before us it is not necessary that 

the evidence in the record should be of that charneter that 
would warrant & conviction of the petitioner, in case « 
Criminal charge was placed apeinst him, nor does the Law 
require that it showld be of the character required in a 
ease where a fine wes to be imposed for the viclation of 
some ordinence or ise, yet we think the evidence is such 
that we would not be warranted in over-turning the judgment 
of the triel court who saw and heard the witnesses testify, 


observed their demesnor on the stand, and wis, thorefore, 


in @ much better position to deterzine the facta in the case 
than are we ins court of review, Ig these circumstances, 

we think ¥e would not be warranted in dieturbing the judgaent 
and, therefore, the judgment of the Superior Gourt of Gack 


County is affirmed, AFFIRMED. 
THOMSON, Pod, AND TAYLOR, J. GOMOUR, 
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LOUIS M. ARNAPOL, 
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Ve MUNICIPAL comer 


OF GeHIc&acO, 
YELLOW GAB COMPANY, 
® COTPe,s 


Appellant, 
Opinion filed May 5, 1926, 


MR, JUSTICE C' CONNOR delivered the opinion 


of the court, 


Plaintiff brought suit against the defendant, 
clsiming $150,060 on aocount of his sutomebile being struck 
and damaged by one of defendant company's cabs through the 
negligent operation of the cab, The defenisnt filed an 
affidevit of merite in which it denied thet it was guilty 
of carelessness or wreckleasness in the operation of the 
ceb as alleged, but on the contrary, averred that the 
damages claimed by plaintiff resulted from hie own caree 
lessnegs in operating his eutomobile, The defeniant further 
im ite affidavit of merits "Denies that the defendant herein 
owned, operated mnintsined or controlled the automobile or 
taxicab that figured in this collésion." ‘The case was 
tried before the court witheut a jury and there was a finde 
ing in pleintiff's favor for $99,60 and the defencant appeals. 


Plaintiff testified that about midenight he was 
driving his Buick automobile é¢ast in Van Buren street ond 


when he came to the west side of ¥ichigan avenue, he stopped 
his ear and looked in beth directions in Nichigan avenue 
to ascertain the condition of the traffic; that he ser two 
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yellow cabs coming south on Bichigan evenue; that they 
were racing, abreast of each other; that when he sar 

these oabs they were about one biock north at Jackson 
Boulevard; that he etarted up bis automobile driving east 
intending to turn north in Michigan avenue and that when 
he was about half wey across the boulevard the yellow 

eab to the east struck the rear part of his automobile, 
damaging it; that he called up the insurance company 

who requested him to take the automobile to he reprired 

to the James Levy Motor Company andthat he did so; that 
that company made the repairs and be paid its bill of 
$110.00, He further testified thet before the secident 
his car was in perfect condition, alwost new and had never 
been in an eccident before, Fleaintiff called another vite 
ness who wes connected with the James Levy uotor Jompany 
who testified concerning the repairs on plaintiff's machine, 
The defendant put in no evidence and the court found the 
issues in favor of the plaintiff and assessing hia damages, 


as above stated, in the sum of $99,606, 


The deiendont contends that since it in its 
affidavit of merite denied the ownership and operation 
of the osb in quection, it was inoumbent uvom plaintiff 
to prove that defendant ormned and operated the cab st the 
time of the oollision and it is argued that the evidence 
fails to prove these facts, ve think the evidence was 
sufficient to warrant the finding of the trisl judge. 
Plaintiff testified that when he reached the west side of 


wichigan svenue in Van Buren street and stopped his auto=- 


mobile he saw "two yellow cabs" to the north sbout Jackson 
Boulevard and thet they vere racing. 4A reading of the evie 
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dence in the record discloses the fact that when counsel 
for defeniant was crosseexemining claintiff it was ssesumed 
that the oab thet struck plaintiff's automobile was one of 
the defeniant’'s cabs, Among other things the record dise 
eloses that during crosseexamination of plaintiff by soune 
861 for defendant, the court said to counsel for defence 
"You don't deny the collision occurred, do you? And coune 
sel for defendant said "All right; £ won't go any further 
on that." and the entire crosseexemination seemed to 
assume that plaintiff's testimony showed thet the cab 


thet struck plaintiff's Buick car belonged to the defendant. 


The defendsnt further contends that the evidence 
discloses that plaintiff was guilty of contributory negligence 
end in support of this the argument seems to be thet from 
plaintiff's own testimony it avvesred that shen he stopped 
his oar at the west side of Michigan avenue and looked 
nerth he saw tre yellow cabs racing nesr Jackson Boulevard 
and then started up but never looked north again until 
he was struck, an4 that this discloses that he was guilty 
of négligence, We think thie argument cannot be sustained. 

At moet is wae a question of fact for the court because it 
appears as plaintiff started across the boulevard he thougnt 
he had ample time to pass over before the oabs reoched that 
place, He testified that when he sar the cabs at Jackson 

"it looked like I had a whole block stert of them", whether 
the plaintiff was guilty of negligence and whether the defende 
ant wae guilty of negligence, rere both questions of fact 

for the trial judge. And hie finding in favor of the plaine 
tiff we think wes warranted by the evidence, In fact ve 


think the judgment should have been for #110.00 in place of 
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$99.60 because plaintiff testified thet he paid that amount 
to repair the cer and the evidence discloses that the repairs 
were rendered necessary on account of the collision in cuese 
tion. Gloyes v. Plastic, 251 Ill. App. 183; Wicks v. Guneoe 
Henneberry Go., 319 i11. 548; Gold v. Rousse snd Wolf, Gen. 
No, 30210, Appellate Court, Firet District, Tilinois. gee 


also Johnson v. Canfield Swigart Go., 292 Ill. 1%. 


The judgment of the Hunicipel Court of Chicago is 


affirmed, 


AVP IBRMED. 


THOMSON, Pads and TAYLOR, J, GONSUR, 
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Appellants 
Opinio n filed May 5, 1926, 


MR. JUSTICE O'CONNOR delivered the opinian 


of the courte 


Fred G Biedenkapp was found guilty of a 
violation of sec, 2655 of the Chicago Winicipal code ¢ 
1922 and a fine of $50.00 was assessed against him and 
he appeals. 


A sworn complaint, by leave of court, was filed 
wherein it was charged that the defendant on the 18th of 
July, 1925, "did make, aid, countenance and assist in 
making an improper noise, riot, disturbance, breach of the 
peace and diversion tending to a breach of the peace," and 
that he "did with other persons, to this affiant unknown, 
eollect in a body or crowd for unlawful purposes and to the 
annoyance and disturbance of other persons" in violation 
of the above mentioned section of the Municipal Code. A trial 
by jury was waived and the cause submitted to the court and 
after hearing the defendant was found guilty of violating the 
ordinance in Question, A motion for a new trial wes made 
and heards The next day the notion was allowed and the record 
then states that Kieron the cause came on for trial before 


the court without a jury "and the court heard the evidence and 
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arguments of counsel," The defendant was found guilty of 
violating the ordinance and a fine of #50,00 was imposed, 


Judgment was entered on the finding and the defendant appeals, 


From the evidence it appears that there was a 
meeting in Dickinson street near its intersection with Mile 
waukee avenue in Chicego and that the defendant was addresse 
ing the meeting when he was arrested by a police officers 
The officer testified that he was called to the place in 
question "where a crowd had congregated * * * and heard 
them talking about the United States sending uniformed 
troops to China to protect the “organ interests * * * We 
told them they had to disperse and they refused to disperse, 
so we locked them up, The sidewalks were thick —" The 
officer was then interrupted by counsel for the defendant 
who advised the court that the charge on which the defend» 
ant was being tricd was "disorderly conduct", The officer 
further testified that when he tried to disperse the crowd 
they said we hed no right to disperse them anc they wanted 
to be arrested;" that the defendant was talking “about 
the United States and England too"; that the witness Listened 
to the defendant's talk "and when we went to disperse them 
they said "here is some more of the uniformed troops!", 

The record then discloses that counsel for the defendznt 
stated that about a year prior to the time in ouestion citizens 
had made complaints to the police department: downtown about 
being arrested for addressing meetings in the street and 

they were advised by the head of the police department that 

the matter had been left to the captains in the several dise 
tricts to arrange about such meetings being held; that if 

the captains found that such meetings were obstructing traffic 
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or causing a distrubance, it was the officers duty to stop 

the meeting, and that afterwards the matter had been taken 

up with the captain of the district in question and the matter 
satisfactorily arranged so that meetings might be held at the 
place where the meeting was being held on the evening in 


question, 


The defendant testified that at the time in gques=- 
tion he was discussing "the Chinese situation" and had in 
his possession at that time the "Industrial Relations Report 
of 1915" which he had obtained from the public library; that 
he explained the struggle then going on in China, which he 
contended was for the possession of Chinese resources on the 
part of foreign capital and that if the Chinese resisted it 
would be necessary to protect Wall street and Londen and 
send over a uniformed army;" that when he had reached this 
point the officer stepped up and asked him if he had a permit, 
to which the defendant replied that he did not *ink one was 
necessary; that he was then placed ynder errest, . He further 
testified in response to questions put to him by the court 
that he was an organizer of labor unions. It further appears 
that the pr&nted report which the defendant had was one pree 
pered by the United States Commission on Industrial Relations, 
This is all the evidence in the records 


Gounsel for the defendant contends that the judg= 
ment of the court is wrong and should be reversed because 
the record discloses that when the court granted the defende 
ant a new trial, he heard no further evidence, but imposed a 
fine of $50.00 in lieu of the $100.00 fine which had been 


assessed against the defendant the day before, Upon a care= 
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ful consideration of all the evidence, we are clearly of 

the opinion that the only reason that the court granted 

a new trial was to reduce the fine from $100.00 to $50.00, 

It would serve no useful purpose to introduce the same 
evidence and there was no contention that there would be 

any other or different evidence had the matter been rem 
heard, The defendant further contends that it is clea 

from the evidence that the defendant was not guilty of any 
disorderly conduct and that the imposition of the fine was, 
therefore, unwarranted. We think this contention must be 
sustained. There is no evidence to show that the crowd 

was of such size as to interfere with the traffic in the 
street, nor is there any evidence that there was any dise 
turbance on account of the meeting, except possibly when 

it was being dispersed, but no charge is made against the 
defendant that he was placed under arrest or the fine ime 
posed on account of any disturbance that may have been 
caused in dispersing the crowd, But counsel for the 

eity contend that under the ordinance of the city, it was 
necessary for the defendant to obgain a permit to hold 

the meeting in question and that having failed to do so was a 
violation of the city ordinance and warranted the imposition 
of the fine, There is no such ordinance in the record before 
us and although the Municipal Covrt takes judicial notice 

of the ordinances of Chicsgo, we think it clear upon a reading 
of the entire record that the defendant was not tried for the 
reason thet he failed to obtain a permit, but that the charge 
against him was that he was violating some ordinance in 
addressing the meetings in the manner shown by the evidence, 
Upon a careful consideration of all the evidence in the 


record, we think it is clear that there waa no disturbance 
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ef the peace caused by the defendant in what he said, 

nor can we say from the record that the crowd was of such 
sige as to interfere with the traffic in the street and 
Sidewalk, In these circumstances, the evidence does not 
support the finding and judgment of the trial judge, and, 
therefore, the judgment of the Wunici pal Court of Ohicego 


is reversed and the erause remanded, 


REVERSE!) AND REMANDED. 


pHOMSON, Ped. AND TAYLOR | J. OCONCURs 
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GHIGaASO TITLE ARD TREST QoMPany, 
a® sdministrator of the state 


APP EAL PRO 
of BARRIOT HENTON Fanb, Deceased, 


GIRQUIT Cost, 
Claimant and appeliant, 
COGKR GOURTY. 


OHASLES #. FAND, Rxesuter of the 


) 
) 
) 
) 
v. ) 
) 
Eetate of GEORGE GO. BENTOSR, ora 


Defeanduent and Annelies, 


MA. JUSTICE TAYLOR delivered the oniniosn of 

the sourt, 

gn January 4, 1956, enuneel for the thisace 
Title and Trust Company, 28 AdSminiairator of the “state 
ef Harriot Benton Ward, decreases, filed in this court 
the mandete of the Supremes Ceaurt of this otaute, and on 
February (4, 1928, moved th huve the cause reinstcted, 
redocketed and taken under s4vieewent, for the purpose 
ef acting upon the directions of the Supreme Court, 

The wendate of the Supreme Court ia that the 
cause be remanded to this court "with direetions either te 


affirm the judgment, or if there wags error in the satter 


‘ef law recuiring a reversal, which error ¢sn be corrected 


on another triegl, to remand the esuse in order that the 
error may be corrected, of if finol judement is sntered, 
the ultimate facts found differently from the facts as 

found by the Cireuit Court shall be incorporated in the 
judgment,“ The Chics 


¥itle and Trust Ce Adware. Ve 
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Charles =. sard, exr., 319 111, aol, 

The reeord shove that at the clore of all 
the evidence thore were presented to the trial judge 
Certain atatements of fact which in hie desision of 
the @sse he wee acked to find apecially, t#o of «hich 
he marked "Nefused,* Thay are as follora; 


"That at the date of her death (Avril 

16, 1896), Harriot 5. ‘ard eae the ooner 
of three hundres and fifty (256) sharse of 
the capital atcek of the Celts 4 Pine Land 
Somnany of tirssiseinrdi, standing in her 
name on the books of the conosny and 
represented by certifiests No, Si for one 
hundred (165) shoxrea, certificetes Ho, 84, 
for one hundred (401) ehares, cortifierte 
We. 35 for ons oundred (10) ahsrea ond oer- 
tificcte ho. G6 for fifty (40) shares,” 


*Thet on february 58, i695 Harriot «, 
Yard wee the oener of tares hundred and - 
fifty (360) shores of the capital «took 
of the Selts & Fine Lend Jompnny of 
Miasiseived, standing in her name on the 
becke of the como ny end represented by 
sertifiesic No. 85 foxy one hundred (160) 
@hares, certifioste ie. G4 for one bun 
dye4 (100) shares, certifiente so, 85 
for ons hundred (105) shares, and eete 
tifieste fo, 84 for fifty (50) ehares." 
In our former ocinion in this ease, re held 
that Harriot ©. “ard, iaxadistely sorier to the time 
of her death on Anril 16, 1496, was the corner of 
three hundred and fifty shares cf the sarital »tock 
ef the Celta 4 fine iand Comrany which stceod in ber 
fame on the books of the Sompuny, and thet on or «<hout 
February 38, i598, her estate wae the owner of the come 
three hundrsd and fifty shares of the ¢srital atook of 
the Delta A Pine Land Gownany. 


Having S2und thouwe fsete, as shown by our 
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restoning in our forsar coinion in thie esse to be 
different from the faevs as found by the trial fudya, 
oma thazse fasta being subetamtisl aged ultimate farts 
in the dteruination of the cave, it becomes negereury, 
in foligwing the mandate of the cuypreme Seurt, to 
incorporate a finding of faet im our judgment. Aceordingly, 
the judgemt #121 be offiresd 4x te the claim for 25 
#hares of stgok of the Vhieasp Title and Yruet Gemceny, 
end reversed ae te the 54) sharee of the canite) stacy 
ef the belts Compsay; ond jJudyment si1i bu entered bere 
in favor of the Ghi@are Titie ond ruses Cowpany, as 
Administrator of the “state of Rerriat Beaden “ard, 
deeeneed, snd avainet GCheriers &, Yerd, 28 ixenuter 
ef the cstate of George ©, Hanton, Gegeceed, in the cus 
ot $166,472.00, with s finding of fret, 

dusemeat reversed im next asd jucement here, 
with « finding of fret. 


PUOGRERT BeFVREES IR var sen FPOCeEFT 
Bee. erty a Pie ey GF Fag. 


PRALTHS OF Fat: 

#@ Find thet George ¢. fenton gate outeright 
to hie daughier, Kartiot J. Benton Yard, 459 shares 
of the aaevitsl stoek of the felta cessunp, end that they 
belonged to her im bor iifetioe, and weon bor daath to 
her satate, 


O'dosnsa, J. Gweouae; 
THGMEOR, P. Je Bop eo TALLY GONGMITINGs 


hale, in view of the decisisn of the “uerene 
geurt in this ese, to which reference ie wade in the 





Se 
foregoing opinion, an¢ in vlew af the findings of fuct 
eapressly refused by the trisl court iad the decision 
of » majority of this ssurt ooptrary to that astion 
and (i andere with the findings ef feet submitted to the 
trial court, but there refused, I concur in the making 
of a finding of fact, by thiq court, 1 46 aot conour in 
the finding ao wade. or the reaeens act forth at Lleneth 
in the dissenting opinion filed in eonnection eith the 
decision of this court in this ouve, filed June 17, 1925, 


I am of the oninion the judgment of the Girevit Sourt of 


Seek Uounty, enreale? te thie tourt, sheuld se here affirms 


beth as to tha Ghiesgo Title and Trust Cespany steck and 


ae te the Delte & Pine Land Oowosny stock, 
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LEAFGREEN GONSTRUGTION 68.4.) 
A COTPe, . 
>A r fA ce 6) Q 
; 1) rr OF & 
Appellee, i bk ofie O Kk © 
APPEAL FROM 
Vo ; MUNICIPAL GOURT 
) OF GHIOAGO, 
OLIVER L. WATSON, ) 
) 
Appellant. ) 


Opinion filed May 5, 1926. 


ER, JUSTICE TAYLOR delivered the opinion of the 


court, 


On June 9, 1922, the plaintiff, Leafgreen Jone 
struction dompany, 8 corroration, filed 2 statement of 
claim in the “Municipal Court, seeking to recover two 
amounte of money, $408,00 and £350.00, respectively, for 
releasing two mechanics liens on certain resl estate. 
fhere was a trial before the court, with a jury, and a 
verdict and judgment for the plaintiff in the sum of 
$408,000, This appeal is therefrom. 


fhe evidence shows that the claim for 4350,00 wae 
paid by the defencint after suit was begun, go that there 
is here involved only the claim for °408,00, The statement 


of oleim, as it pertaina to the $408,060, is es follows; 


"Plaintiff alleges; That on or sbout the 19th 
day of March, 1923, Oliver L. Watson agreed with 
this plaintiff that if this plaintiff would release 
its mechanic's lien it then had avzninst Lot Twelve 
(12) in Bioek Sixteen (16) in MeIntosh Bros, Irving 
Park Boulevard addition to Qhicago, he, Sliver L. 
Watson, would pay to this plaintiff the eum of Four 
Hundred Eight ($408,00) Dollars; Whereupon this 
plaintiff did deliver te the ssid Oliver L. Watson, 
defendant herein, its release of said lien to the 
said Oliver L. Watson, and the said Oliver L. Watson 
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used said release of lien and filed the seme of 
record, but although this pleintiff hes requested 
the said Cliver L. YWetson to pay to thie olaintiff 
the said sum of Four Hundred Kight (#40800) Dole 
lars, the said Cliver L. Watson has refused so to 
do." 
The defendant filed an affidavit of merits 
in which he denied making the agreement, or that the 
plaintiff delivered a release of lien in reliance on any 
promise by the defendant; and denied that he, the defende 


ant used a release, or filed one of record, 


The chief question in the case on this appeal, 
is whether the verdict was agzinst the manifest weight 
of the evidence, The evidence of & A. Leafgreen, the 
general manager of the phaintiff is substantially as 
follows:e Having done some construction work or building 
on two different pleces of real estate the pinintiff filed 
in the Recorder's office, two mechanic's lien cline 
covering the property. On or about the 17th or 18th of 
March, 1923, he, the witness, in one Litke's office, which 
was shared at thetime by the defendant, had ® conversation 
with the defendant, At that conversation there were pree 
sent himself, the witness, Yatson, the defendant, Urae 
Leafgreen, and ir, and Mrs. Litke, He, the witness, said 
to the defendant that he wanted money for the work that 
had been done om the property in question; that he wanted 
money on lot 12 and lot 6, and, also, for rork done on 
certain other lots. The defendant Watson, in his answer 
said, *You hold a mechanie's Lien on this property and I 
ean't open the loan until you have released the mechanic's 
lien." The witnese then seid, "I will release the mechanic's 


lien if you will pay me," The defendant said, *All right 
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you go down and give Mr. Bradburn the release deed of the 
mechanio'’s lien he will see thet it is properly made out, 
and take it over to the Chicago fitle and Trust Company, 
and the loan can be opened." He, the witnese, then sent 
Mra, Leafgreen to r. Hagen, pleintiff's attomey and sot 

a release deed. He told the defendant at that converas= 
tion that he rould have the mechanic's liens released, 

He, the witness, told the defendant at that conversae 

tion that “there was $408.00 soming to the Leafgreen Jone 
struction Company on lot 12 * * *, nn there was £360.00 
coming on the foundation built on lot 6." $360,090 was 
paid after the suit was filed, On crosseexamination, the 
witness stated that early in 19235, he hed several conversae 
tions with the defendent, who ssid he was going to finance 
one Litke, and that he entered int® = contract with Litke 
concerning those buildings; that the defendant told him 
that he was negotiating with one “illerd on lot 12; that 
the releases of the mechanic's liens were made out in Mr. 
Hagan's office; thet he, the witness, offered them to the 
defendant about the 18th of Merch, 1923, after the conversae 
tion above referred to; that at the time he offered the ree 
lease, he asked for payment on six mildings; that he ree 
leased six buildings for the defendmnt at that time; that 
after the releasesin questicn were made out, 2nd he got them 
from Hagan, he gave the» to Mra, Leafgreen she went down 
and delivered them to the attormey for the defeniant, te 
whose office he had been told by the defendant to send 
them. On reedirect exominntion, he testified that the 
defendant told him to take them to Sradburn's office (the 


office of thedefendant's attorney), “to see if they were 
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all right, and put on record, and he would pay me, start to 


pay use* 


The evidence of Estella Leafgreen, president of the 
Plaintiff company, is substantially as follows; She was pree 
sent in the month of wvarch, 1923, and heard a conversation 
between her husband and the defendant, At that conversae 
tion the defendant told Mr. Leafgreen and her "that if we 
would remove those mechanic's liens so that he could make 
& loan on the building that he rould pay up on the building." 
She delivered releases of mechanie'’s liene to lot 12 and lot 
6 to ur. Bradburn about Merch 15; that she gave them to 
him because the defendent had told her to do go. On Grosse 
examination she testified that at the conversation which 
oeeurred when her husband and the defendant were present, 
the defendant said, *if we would release, take the mechanic's 
liens off, he would pay us the money,” and also seid, *if 
we would release the liens he would make a loan and thet 
he would psy us the money," After that, she went to Hagan’s 
effice ead got the releases and took them over to the dee 


fendant's attorney, 


Fof the plaintiff, the defeniant was oslled, under 
Seotion 33, and testified that he was interested in lots 12 
and 6, the property in question, in March, 1923, The teatie 
mony of the defendant, when testifying for himself, was sube= 
stantially as feollows:= He did not recall having had any 
conversation with Mr, or rs, Leafgreen or r. Litke, in March, 


1923, He did not have any conversation vith vr. Leafgreen 


"herein he seid he would pay him if be would release a certain 
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lien on lot 12, He never had # conversation with Mrs. 
Leafgreen in which he agreed that if the plaintiff would 
release ® meahonic’s lien on lot 12 he would pay the Leafe 
green Construction Company. In Mareh, 1925, he was intere 
eated in lot 12, and had made an agreement with one Litke 
to advance certain smounts of money in order to complete 
the building, end Litke conveyedthat lot, together with 
othere, to him, the witness, Leafgreen informed them in 
dune or duly, 1923, that he had a mechanie’s lien against 
lot 12, The agreement he, the witness, made to get the 
building was made about March 18, and the title conveyed 
to him a few days the reafter, 


There wae offered in evidence through one of 
the olerks of the Circuit Court, a record of the veohanic's 
lien, which was placed on let 12 on January 18, 1933, and 
also evidencethat it was satisfied by a relesse filed on 


Mareh 19, 1933, 


It is urged for the defendont that although — 
Leafgreen said, "1 will release the mechanie’s lien if you 
will pay me," and the defendamt seid, *All right,* and ale 
though the pleintiff did thereafter, pursuant to that cone 
versation, release the liens, there was no binding obligee 
tion on the aefendent; With thet we cannot agree, Even if 
the defendant had no interest in the property at the time, 
which is oontrary to what the evidence shows, those facts 
would establish liability. The offer was definite and there 
was acceptance and execution by the plaintiff. The law of con- 
tracts requires no more, It is not a question of benefit 
to the defendant; but after he had made the offer it was only 
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@ question of acceptance and performance by, or detriment to, 


the plaintiff, 


It is contended that the trial judge erred in 
giving the following instruction: 

*The Court instructs the jury that if you 

believe from sli the evidence that the lien was 
on record snd released and unpaid at the tine 

of the transaction between tir, Litke and Watson, 
in thet event the verdict should be for the plain- 
tifz,* 

There is no doubt but that that instruction was 
bad and should not have been given, But the record shows 
that the trial judge before giving the inatructiona to the 
jury told counsel that the instructions would be considered 
as oral inatructions and that if they had any objections 
they should note them before the jury retired, and the 
record alec shows that after the inetructions were given 
the only objection meade fas by counsel for the defendant, 
eho merely s2id, *Let the record Show an objection to each 
and every one of theinstructions,." Of course thet was, 
under the lew, insufficient; the defects, whatever they were, 
should have been pointed out and called to the attention of 


the trial judge, 


It is urged that the trial judge erred in not 
granting a new trial besed on a «otion meade for the defende 
ant, supported by an affidavit made by him and an affidavit 
made by hie attorney, The affidavits set up newly discovered 
evidence, but neither one states any sufficient reason why 
that evidence was not produced at the trial. People v. 
Williama, 242 111. 197, Further, the affidavit of the 
defenient to the effect that a contract had been made by 
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the pleintiff with Litke in February, 19233, to release 

the lien on lot 12, bleok 16, does not necessarily mean 
that that contract was in force in veroeh, 1923, Nerotiations 
might have taken place whereby that contract had been cane 
celled, The lew requires, in such affidevits, ncourste 

and exhaustive statements, Asa to the affidevit of the 
attorney for the defendant, it set up that on February 

25, 1923, he had in his possession certain releases of the 
liens in question vhich he had received from the plaintiff, 
and was asked to record them for Litke; that he was told 
they were executed on the promise of Litke to pay the 
amounts of them after certsin losns had been made; that he 
was informed and believed thet they were the releases mene 
tioned in the statement of claim; thet the releases were in 
his office for a period of about four weeks, when he gave 
them to Litke and Leafgreen, the manager of the plaintiff, 
That effidavit shows that he knew ali those facts rhen he 
was trying the case, Certainly he was not entitled after 
& trial and verdict, to base a motion for a new trial 


on evidence which he might have used, but kept back, 


Finding no error in the record, the judgment 


will be affirmed, 


AFFIREED, 


THOMSON, PeJ. AND O'CONKOR J, OOKQUR. 
r 
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Opinion filed May 5, 1926, 


BM, JUSTICR TAYLOR delivered the epinion of 


the courts 


This is a petition for a writ of eertiorari , 
brought in the Guperior Ceurt of dook County by John 
Martin against Hicholas &, Finn, fdrerd J. Evans snd 
dohn A. Pelka, as Civil Svrvice Goamissioners, to quash 
the record of the Givil Service Commission in certzin proe 
ecedings rherein the petitioner waa discherged from the 
position of Gaptein, Department ef Police, and frou the 


service cf the city of hie: go. 


The writ of certiorari having been iseued puravant 
te the petition, the reapondents made o return to the writ, 
reciting ® record ef the proceedings before them, and then 
moved to cussh the rrit and to diamies the petition, ‘The 
petitioner moved to quash the record returned by the reese 
pondente. The court heard beth motions, and overruled the 
motion of the repoondents and granted the motion of the 
petitioner. From thet order of the court, the respondents 


have prosecuted this appeal, 


The return of the respondente is exe follors: 
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*Firet; Thet on February 21, 1934, charges 
aginst the petitioner, dohn Weartin, were preferred 
by John A, Collins, #8 Superintendent of Police of the 
City of Chicago, together with speeifiertions of pare 
ticular nots and conduct constituting the respective 
Violations charged, which charges and specifications 
are hereinafter fully set ovt as cart of the record 
snd return in this osuse, and ssid charges and speci- 
fications were filed with the resrondent, S4vil Sere 
vice Commission of Chics sce, 


Beeond; That the respondent senaed to be issued 
upon #344 charges so preferred and filed before it a 
written form of notice directed to seid petitioner, 
John Martin, commnding him te be and aprear before 
the reapondent in Room 613 City Hell, en the 36th 
day of February, A. BD. 1924, at 1 o'clook p.m, to 
anarer and defend against said charges; that a scopy 
of auch charges wes made toe accompany said notice; 
thet anid petiticner dolm tartin in eriting was on 
the 23rd day of Pebrusry, 1934, duly served with 
said notice by having = copy thereof delivered to 
him by Sergeant Charles PF, Engle, that said notice 
issued by the respondent, anid the proof ef service 
thereof on the petitioner waa fully shown by the ree 
eord in this cause hereinafter set out as part of 
the record and return herein, 


Third: That to suetain the charges aforesaid, 
the respondent heard the testicony of the witnesses 
in connection with the charges filed, 4 true, full 
end complete transerivt of which is incorsoratedin 
the record of the Commissioner hereinafter set cut 
in this return ee pert thereof, 

Fourth: Thet the following is « true, full end 
eomplete transeript of the record of eaid proceedings 
affecting thie petitioner ceftified by the seeretary 
of the respondent, to-wit:* 

fhere is then set out in the return of the 

respondents a scopy of the notiée toe the petitioner, the 
receipt of the petitioner of the notice, an affidavit of 
service of the notice en the petitioner, the charges filed 
with the Civil Service Gommission aguinst the petitioner, 
@ list of the witnesses, the findings and decision of the 
Givil Gervice domnission, and the order of digcharge of 


the petitioner, 


fhe finding of the Givil fervice Gommigsion is to 
the effect that thepetitioner appeared in person snd wae 
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represented by aounsel at the hearings, who participsted 


in the exexination of ritnesses; 


*thet all the witnesees were duly sworn, snd 
the foregoing testimony, ehich is a part of 
the record herein, and of this finding, ves 
fully given by thes, 


*Me Uomuissioners further find that they have 
jurisdiction over the subjectemetter herein and 
of the person of seid Geptain John Wertin, ond 
from a ccneideration of 211 the ovidence before 
them, the Commissioners find the seid Geptain 
John Bartin guilty of violation of peragraphe 

6 end 11 Of Sestion 1 of Bule 30 ef the fules 
and Regulations of the Department of Police 

of the City of Chicege; thet he ie guilty of 
neglect of duty, and ineepacity or inefficiency 
in the service," 


fhe return of the rvrit further reeites very 
eleberately three sepercte cherges of neglect er breach 
of duty, or incepeeity or imeificieney, ‘hey are as follows: 


"1. In thet the seid Centain John Martin (#2) 
Gaptein of Police, ity of Chiesa, assigned te 
the 8Sth Police Metriet, on or about July 12, 
1922, did foil and neglect to investignte, take 
getion or revert to his superior officers on a 
report made to him by Sergeant ¥icheel Barron 
of seid 29th folice District of Ghteage aforee 
ssid, in which said Sergeant Berron eteted that he 
had been teld by Patrolman Dempsey of seid 29th 
Distriet that about 1:5¢ a.m on or about July 11, 
1923, e#sid he then in sherge of Ford auto 

i of the 29th Police Mstrict aforesaid, had 
seen tro brewery trucks, londed rith beer, or what 
was suprosed te be beer, being driven at % high 
rate of speed north on Glybourn avenue nesr Fullere 
ton evenue, Chiesgo, Illinole, in the vicinity of 
the North Americsn Brewery; that at about eaid 
last mentioned tine, Sergeent Filliem 4. Beehan of the 
eaid 29th Police District, essigned toe detective 
duty, came seress the etreset, and hed seked enid 
fempsey if he was esiting fer beer trucks, to which 
Deapsey replied in the affirmative, end that the 
eid Sergeant Bechen had then told the asid Denpeey 
thet six more trucks were going to pull ovt of the 

» whether Geapsey liked it or not, or words 

to that effect; thet the Ford eato orew then rent 
down to, snd pulled the box, and shortly thereafter 
returned to the corner of Pullerton avenue end 
Glybourn avenve where they sacLieutensnt Loftus, 
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agsigned to desk duty at the said 22th Police 
District station, aleo he seid Sergeant William 
H. Bechan end the said Lieutenant Loftus did then 
and there erder the said Ford auto orew away from 
said brewery, teliing them to go to the other end 
of the district; Loftus said there had been a helde 
up down there (which occurred earlier in the evene 
ing); sleso, that the said Lieutenant Loftus had 
mabey him, Sergernt Sarron, to take Dempsey off 
e Ford, 


The seid Sergeant Michael Barron, in reporte 
ing ac aforesaid to the snid daptain Joba wartin 
(Be) told the said Gaptain John Martin (42) refer- 
ring to Patrolean Dewpaey, that men ehould not be 
interfered with who rere doing their duty. 


2. In that the seid Gaptain John Martin (42) 
did on or about Cetober 25, 192%, reéeived from the 
Superintendent of Police s complsint dated Setober 
23, 1923, reeding es follows: 


‘Heyer: faxi Inn, #128 Lincelna Avenue, 
vowan found in eab vith clothes stripped 
eff, he seid she got booze at Tsxi inn, * 


This complaint the seid Captain John wartin (43) 
assigned te Sergeant Gherlee BR. Smith, Petrolmen 
Jullaly and Dyer of the seid 29th Police District, 
and Captain lartin took ne action and ande no ree 
port thereon, as oriered, until Neveumber 6, 1923, 
ewheo in « communiestion of that date to the Superine 
tendent of Police he reported as follows: 


"1, Texl Inn, 2188 Lincolm Avenue; This 
place opened April 12, 1923. We have no complaint 
to weke aeainst this place. %e have received two 
or three snonymous conplainte from the guperintende 
ent's effice, but vere unable to get any evidence 
aguinst the place. {i as informed this dete that 
& mn 40 or 45 years of age, Fith » young lady 
from Racine, Wiecsonsin, and * eougs of young nen 
Visited this place one night about six wrecks ago, 
and drank some liquor which they brought with 
them, end later teck the wommn some place on Petere 
gon road, and aseaulted her. i understoed the party 
eae errested somewhere in the neichborhood of 
Sheridan read end Peterson avenue, {I wae apprised 
of thisenly today, Seyond this I know nothing wrong 
with the place, * 


That the said Geptain John Vartin did not makeend 
aid net esuse te be ande a proper investigation of 
gaid complaint; that he did not, as he should have 
done after the receipt of said somplaint, interro- 
te or cause to be interregeted one Yartha Jones, 
from Facine, Wisconsin, Werner Yahluan, Henry Bauer, 
Alvin Nelson, Hugh Cartin ond FPatrolmen Thomas F, 
Lowell and Thomas Monehan, the senbers of the Ford 
aute evew of the Zist District eof Chicege, sforee 
gaid, who in the early eorsing of September 19, 
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1923, arrested in the neighborhood of 
Breadway and Irving Perk boulevard, Chieszeo, 
aforesziad, the seid Narthe Jones, Yerner Fable 
man, Henry Bauer, Alvin lielson snd Hugh Gartin, 
That if the ssid Goptain John Martin had ine 
terroguted or onused to be interrogated the gnaid 
persons above named, including the said named 
arresting officers, he would have learned of the 
gaid arrest of the snid linrthe Jones, aged nine 
teen years, from facin®, Wisconsin, who singe 
enid date hee been comnitted te the Fiscongsin 
industrial Scheol for Girle, Werner Yshlmen, 
aged 43 years; Henry Bauer, aged 22 a 
Alvin Welson, aged 18 yeore} end Bugh Gertin, 
aged 19 years, by the said Ford suto erew of 
the Plst Polios District of Ghicage sforesaid, 
at 1:45 a.m, September 19, 1923; and that he 
would have learned also the follewing facte: 
Yhat the sald persone arrested ha&-been served 
with intoxiceting licouer by the management of 
paid Tari Inn, end hed consumed estid liqguer 
thereing thet one of the young men had follewed 
Martha Jone@ into the teilet of said Taxi Inn, 
and hed committed an unnatural sot with ber in 
the toilet, shoring thet the place wae not propere 
ly eonducted; thet the pig ae facts should heve 
resulted in the revocation of the license of e016 
Taxi Imnjy alse that the exid Warthe Jones had been 
taken from the said Taxi Inn by the four others 
arreeted with her, and shortly thereafter had 
been eriminelly sessulted by them, andi thet the 
said Werner Sehioan hed been held to the Grand 
for ® crime seainet nature committed by him 
with the seid Harthe Jones on said oeconsion in 
the compeny of said persons shortly after Leaving 
eeid Taxi Inn, 


3 In thet the ssid Captain John iartin 

@id fail and neglect to investigste or cause to 
be fully investigated an /assavlt upon Patrolman 
Erneat iecker of the 17th police district of 
Ghicage aforesaid, which occurred on or about 
August 13, 1923, in the Blue Star Inn, 46. 1806 

avenue, Chiesgo, Illinois, in the 29th 
Police istrict of Chicage, in which said Ernest 
fiecker's jaw wes broken ani hie revolver taken 
from him under eirecunstances indicating that the 
goid Sine Ster Inn wes not being conducted propere 
ly, snd thet information ros being withheld; siso 
that he failed to muestion or cause te be quese 
tioned the eaid Patrolmen Eraest Hecker with a 
view of ascertaining whet led up to the said 
agsault, cith 2 view of recommending the revoce- 
tion of license of the aaid Biue Star Inn, if the 
cirewustences warrented, or of preferring charges 
against the seid Keeker, if Hecker was guilty 
ef any misconduct.* 


In cur judgment, on the question involved in this 
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appeal, whieh is whether it is necessary to bring before 
us, in the record, the evidence thet was intreducnd before 
the Givil Gerviee Gomaleaion, the oases of Funkhouser v, 
Goffin, et 21 301 111. 257; Sord v. Goffin, “26 111. App. 


336, ani The feople ex rel ¥orphy v. Finn, et 21 (General 
Yumber 30624) are decisive, In the Jord ease we sid, 





"It will thus be seen that (1) it amy be unnecessary to 
return sll the evidence; (2) that it is insufficient if 

the record only shows that the party wes found guilty as 
ghargeds (3) that, therefore, 2 sroper method to oursue 

is to have the record recite the partionlear facts which the 
ecomaiesion bes found and which it is considered consti tute 

2 onusefor removel,* and in that cease we enid that the only 
sure and effective way to eecure a superior tribumesl that 

the judgment of the inferior tribunel is net arbitragy or pre 
judice would be the reproduetion of 211 the evidence, but, 


"That, howaver, the Punkhouser ease holds ie unnecesazry." 


In the Murphy gase, where the return of the 
respondents to the ¥rit conteined eubatentially the same 
elements as the return of the regpondents in the inetent 
ease, the court said: *From an inevecetion of the resord 
of the Oivil Service Gomuission, we are of the ovinion 
that the Givil Servier Gowmulesieon hed Jurisdiction of the 
petitioner and of the aubjectematter, and that the Sivil 
Service Goumicsion did not exeeed its jurisdiction, or 
otherwise proceed in Bliolation of lav," 


Apelying the principles announced in the enses 
abeve mentioned, we are of the spinicn that where the ree 
turn of the writ recites the record of the Civil Service 
Commission, and in that record there is set out the charge 
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and specifications which were filed #2 the cause of the 
removes] of one in the Givil Service, snd there is set out 
the suqmons and proof of service, together with delivery 
eof a copy of the charge preferred, and there is cet out 
that the accused appeared in person and by counsel, and 
defended himeslf on the werita, and wae found guilty by 
the Gomniasion, snd there ts wet out in the finding of the 
Comiission, the feete that rere aotusily found, ond which 
were svbsetantially in the lenguage of the epecifientiona, 
and there is set out thet the acoused wae found guilty 

of the neglect of duty, and inencaelity or insufficiency 
in the service, as chargec, such reooerd, on its fae, 
establishes jurisdiction in the Gomeission, «nd shows 
that there has teker plece ® proper legrl proceeding 

for the remowal of « (4ivil Service euployes under Seetion 
13 of the Cigil Gervice Act. 


Fer the reasons stated, the aotion ef the 
‘petitioner to quash the reeord of the Givil Service Come 
mission ehouid bave been denied, snd the motion of the 
respondsnte te quash the writ of gcrtiorari shouid have 
been allowed, ‘he crarr of the trial court, therefore, is 


reversed. 
ORDER REVERSED. 


i 
THOMSON, FyJ. AND O' CONDOR, J. CONCUR, 
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AT A TERM OF THE APPELLATE ta? i 
fin and held at Ottawa, on Tuesday, the ern day oy” 


october, in the year of our Lord one thousand nine hundred 


and twenty-five, within and for the Second Digtrict of the 


_ of Sei 24y I, A. 629 


sent--The Hon. NORMAN L. JONES, Presiding pastice. 





Hon. AUGUSTUS A. PARTLOW, Just fee. 
Hon. THOMAS M. JETT, Justice.g 
f; 


JUSTUS L. JOHNSON, Clerk. f 





E. xt WELTER, Sheriff. é 
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BE IT REMEMBERED, that afterwards, to-wit: On 
MAR2°9 1996 the opinion of the Court was filed in the 
vlerk’s office of said Court, in the words and figures 


following, to-wit: 
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. R. Nyeen 
Appellee, 
Appeal from the Circuit 


Ve Court of Winnebago County. 


ockford & Interurban 
Reailwey Company, 


aa “411.4. 29 


nella» samme 


4 
Jones, P. J. 


This is an appeal from a judgment of the circuit court in 
fevor of appellee and against appellant for “4000 damages recovered 
iisaco of personal injuries alleged to have resulted from a collisgon 
Biween one of appellant's interurben cers and_a truck driven by 
appellee. 

The Aeerecatien in this case as smemMed contained a number 
of counts but a demurrer was sustained to the 1st, end and érd additional 
counts and the cause was tried on the originsl count and the 4th snd 
bth additional counts. The ath sdditional count charged wilfulness. 

The other counts were ordinary negligence counts. 
The plaintiff was hauling milk to Rockford in e three ton 
Eroek, weighing five or six thousand pounds, He wes on a rosd known 
&s the East Lane or Argyle rosd. This woad runs east and west. The 
eet of way of the defendant compeny@s interurban reilwey crosses the 
argyle road at ag angles. As plaintiff was driving in his truck 
seross the tracks of the defendant, one of the latter's cars, then 
being used as a work train came from the south and collided with the 
eer end of the truck and thereby injured the pleintiff. Ue testified 

et he stopped his car 15 or 16 feet from the east reil of the defendent 


‘company's tracks; that he looked and listened to meke certain there 








was no car approaching; that he wes unable to observe the approach of 
m6 car because of the trees and@ shrubbery which grew along the right 
“way and also becsuse the troliey poles were zig-zagged elone it. 
position wes in the bab, but there was e window on his left side so 


ey > 
hat he coulda see out toward the approaching cer.. He testified that 
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Ane first time he saw the car it was 250 feet away from him. The 
Bs dence tends to show that the car of the defendsnt was running at a 
rete of 50 to 60 miles per hour. 
5 From our examinetion of the record in this case we ore uneble 
to comprehend how plaintiff could have stopped his truck where he claims 
he did and failed to have ovserved the epproaching csr. The testimony 
shows that the shrubbery of which plaintiff speaks was not over 4 feet. 
Righ. The trees were smell ones end the fact that the poles were zig- 
Regced could not prevent his seeins the approaching car if he had 
Bioked. It appears that no matter how fast the car was being opereted, 
the plaintiff would not have been struck had he used ordinery care in 
Sitianining whether a car was appreaching or not. 

Ten instructions were given by the court on behalf of plaintiff, 
Mowhere were the issues defined, but instructions numbered 1, 6, 8, 9 and 
10 referred the jury to the declaration to ascertain what issues weré 
involved. This has been repeatedly condemned. (Laughlin ve Hopkinson 
292 Ill. 80) While courts will not always reverse a judgment becsuse 
of such error in instructions, (McFarlane v. Chicago City Rye Con 288 
Til. 476,) still under the authority of Krieger v. A. EB. & Oe Re Re Co. 
Rae Ill. 544, it is reversible error to instruct the jury that "if 
pleintiff's physical injuries, ..... resulted from defendant's negli- 
gence, if any, as cherged in plaintiff's ¢eclaration,” then they may 
fina for pleintiff in such sum as in the judgment of the jury under the 
evidence and instructions of the court, will be.» fair compensation for 
such injuries. 
‘ In eppellee's printed brief it is contended that there wes no 
assignment of error upon the court's overruling the defendant's motion 
rr 
for & new trial, and for that reason the sufficiency of the evidence to 
sustain the verdict as well as the alleged errors in instructions cen- 
not be reviewed by this court (Kankakee v. Phipps 135 Ill. App. 585; 
unger v. Supancicz 64 Ill. App. 661.) After the briefs were filed, 





this objection was obgiated by leave grented to appellant to assign 
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additionel error; and an assignment wes thereupon made eas to the court's 
action in overruling the motion for a new trisl. 

It is further contended by appellee thet appellent's briefs 
have not been prepared in complisnce with Rule 17 of this court, which 
provides that following the statemént of the case, the brief shall 
conclude with the points meade and authorities relied upon in suprort of 
them, 2nd that no alleged error or point, not contained in such brief, 


shall be raised afterwards either by reply brief, in oral or printed 


argument or on ye tition for a rehearing. It must be conceded thet 


appellant's briefs were not prepared in strict conformity with ssid 
Pale. Not all of the points relied upon are mentioned in the brief 
proper, nor are the authorities in support of them cited. A strict 
“observence of the rules, with reference to the preparstion of briefs, 
greatly aids the court in the examinetion of e cese end ® feilure to 
“observe them necessarily entails additional lebor upon the courts. 
However, we have thought best to decide this case on the auestions of 
fact end law involved rather than to dispose of it under e technical 
‘mle. 

The three instructions which were tendered by appellant and 


‘refused by the court were argumentative and at least one of them was 






herwise incorrect. They were properly refueed. 


We ere of the opinion that this cause should be reversed and 


Te manded. 
Reversed and Remanded. 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT. (ime 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this 39. day of 
z in the year of our Lord one thousand 


twenty- Oe eee 4 


eae / See, — 
HE the Appellate Court. 
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Eric R. Nyman, 
Appellee, : 

\ppeal from the Circuit 
Vv. A Court of Winnebago County. 


Rockford & Interurban. ; 


Railway es oh 24 1 I.A. 6 As 9 


Jones P.J. 
This is an appeal from a judgment of the circuit 
court in favor of appellee and against appellant for ;}4000 


J 
a 
damages recovered because of personal injuries alleged to 


















have resulted from a collision between one of appellant's 
interurban cars and a truck driven by appellee. 
The declaration in this case as amended contained 
a number of counts but a demurrer was sustained to the lst, 
end and 3rd additional counts and the cause was tried on the 
original count and the 4th and 5th additional counts. The 
Ath additional. count charged wilfulness. The acne counts — 
were ordinary negligence counts. | 
“the plaintiff was hauling milk to Rockford ina 
three ton truck, weighing five or six thousand pounds. He 
q was on a road kmown as the Hast Lane or Argyle road. This 
road runs east and west. The right of way of the defendant 
company's interurban railway crosses the _reyle road at right 
angles. As plaintiff was driving in his truck across the 
tracks of the Fer eudent - one of the latter's cars, then be- 
ing used as a work train came from the south and collided 
Feith the rear end of the truck and thereby injured the plain- 
tiff. He testified that he stopped his car 15 or 16 feet from 
the east rail of the defendant company's tracks; that he look- 
; ed and listened to make certain there was no car approaching; 
that he was unable to observe the approach of the car because 
of the trees and shrubber, which grew along the right of 
4 and also because the trolley poles were zig-zagged along 


t. His position was in the cab, but there was a window 
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or his left side sc that he could see out townrd the approach- 
ie sar. He testified that the first time he saw the car 

it was 250 feet away from him. The evidence tends to show that 
"the car of the defendant: was running et a rate of 50 to 60 
Sines per hour. 


; From our exanination of the record in this case we 


are unable to comprehend how plaintiff could have stopped 
his truck where he claims he did and failed to have observed 
the approaching car. The testimony shows that the shrubbery 
of which plaintiff speaks was not over 4 feet high. The 
trees were small ones and the fact that the poles were zige- 
: teed could not prevent, his sceing the approaching car if he 
phaa looked. It appears that no matter how fast the car was 
) ing operated, the plaintiff would not have been struck had 
.. used ordinary care in determining whether 2 car was ap= 
“proaching or not. 

a fen instructions were given by the court on behalf 
of plaintif?. Nowhere were the issues defined, but instruc- 
tions nuxbered ie 6, &, 9 and 10 referred the jury to the 
elaration to ascertain what issues were involved. ‘This 

8 been repentedly condermed. (.-ughlin v. liopkinson 292 

, 80). while courts will net always reverse 2 judgment 
se of such error in instructions, {icFarlane v. Chicago 
y Ry. Co. 288 Ill. 476), still ater the authority of 
ger V. A.E. & C. RR. Co. 242 TL. 544, it is re- 

sible error to instruct the jury that “if plaintiff's 
yeieal injuries, . . . resulted from defendant's negli- 


hs as any, as charged in plaintiff's deciaration,” then 


<a a fair diiibnasie for ae injuries. 
In appellee's printed brief it is contended that 
was no assignment of error upon the court's over- 


the defendant's motion for a new trial, and for that 
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reason the sufficiency of the evidence to sustain the verdict as 
well as the alleged errors in Patented cannot be reviewed 
by this court (Kankakee v. Phipps 135 Ill. App. 585; Itunger 
_v. Supancicz 64 Ili. App. 661). After the briefs were filed, 
this objection was obviated by leave granted to appellant to 
assign additional error; and an assignment was thereupon made 
as to the court's action in overruling the motion for a new 
trial. 
| It is further contended by appellee that appellant's 
briefs have not been prepared in compliance with Rule 17 of 


this court, which provides that following the statement of 






















the case, the brief shall conclude with the points made and 
authorities relied upon in support of them, and that no alleged 
ces or or point, not contained in such bricf, shall be raised 
| afterwards either by reply brief, in oral or printed arguncnt 
or on petition for a rehearing. It must be conceded that 
appellant's briefs were not prepared in strict conformity with 
Punta rule. Not all of the soints relied upon ere nig ationed 
in the brief proper, nor are the authorities in support of ° 
then cited. A strict observance of the ruies, with reference 
4 the preparation of briefs, creatly aids the court in the 
exau nation of a ease and a failure to observe thes necessarily 
“ents ils additional labor upon the courts. However, we have 
thought best to decide thia case on the questions of fact 
a nd law sigs isa rather than to dispose of it under a technical 
rule. 
The three instructions which were tendered by ap- 
lant and refused by the court were argurien tative and at 
Least one of them was otherwise incorrect. Tey were proper= 
‘ly refused. 

Ve are of the opinion that this cause gheuld be 
ersed and remanded. - 


es 


Reversed and Remanded. 
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AT A TERM OF THE APPELLATE COURT, 
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pgun and held at Ottawa, on Tuesday, the’ sixth day off fo 


October, in the year of our Lord one thousahd nine hundred 


er re 


and twenty-five, within and for the Second District of the 


State\of Line 1se 


\ pe 4 1 T.A. B 2 G 


resent--The Hon. NORMAN L. JONES, Presiding Justice. 







\Hon. AUGUSTUS A. PARTLOW, Justice. 


Hon. THOMAS M, JETT, Justice. 





JUSTUS L. JOHNSON, Clerk. 





E, J. WELTER, Sheriff. 
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BE IT REMEMBERED that afterwards, to-wit: On 


“MAR 9.6 1096 the opinion off the Court was filed in the 
Clerk's office of said Court’, in the words and figures 


following, to-wit: 





1578 49 
‘Brnest Brook, as Trustee, etc, 
and M. Aj Carmack, 

| appellees, 

| Appesl from Circuit Court 
VSe 


| of Lake County. 
‘Pistakee Boat and Engine Co., 


et al, (Pistakee Boat and Engine >) 4 1 T A c 9 G 
+ @ © 7 y 


COe, appellent) 


Jones, P. J. 

A decree for foreclosure and sale was entered by the circuit court 
of Lake County in favor of Ernest Brook, as trustee in a certain deed 
of trust and agg@inst the Pistakee Bost and Engine Compeny, on April 
16, 1925, The Vcomplainents in the bill, as filed March 5, 1923, were 
the said trustee and also one Ii. A. Carmack, who was allesed to be 
the omer of the note secured by the deed of trust. The bill alleges 
that the said Bost and Engine Compeny was indebted to Robert FP. Tarrant 
in the sum of &5,000 as evidenced by a certain promissory note dated 
March 26, 1919, executed by said company and payable to said Tarrant 
three years after date thereof, with interest thereon at 6% per annum, 
payable semi-annually; that said Tarrant transferred the note to Carmack 
for a valuable consideration; that said Carmack is the legal owner end 
holder thereof; and that the appellant was in default in the payment 
of principal end interest. Everett Hunter and certain other persons 
were made defendsnts as subsequent Bur CHE Pers; mortgegees and judgment 
creditors. The bill prayea for an accounting between Carmack and the 
appellant, for the appointment of a receiver, for foreclosure and for 
senerel relief. 

The mortgaged premises consisted of certein buildings and real 
property used by appellant in the manufacture and repair of bosts. ‘he 
leed of trust contained the usual provisions for accelerating the matur- 
ity of the note by reason of non-payment of interest, for the allowance 
of solicitor's fees, and for the appointment of a receiver on motion of 


gk: 
the sompleinent without notice and without bond. 
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The appellant answered admitting the execution and delivery of the 
mote and deed of trust, but denied that Carmack hed any interest therein, 
either as owner and holder, or otherwise; denied that the interest had 
nike been paid on the note, but alleged thet interest had been paid from 


the date of the note to March 26, 1923; and alleged that appellant had 





F set-off against the principal sum, by reason of #n account it held 
against the seid Tarrant for labor and repoir@. 

The said Everett Hunter also filed an answer in which he admitted, 
as true, all the material allegations contained in the bill and only 
claimed an interest by virtue of a sale to him under an execution against 
appellant. 
| On March 25, 1925, the court, on motion of compleinents!' solicitor, 
appointed the said Everett Hunter reéeiver of the mortgsged property with - 
- notice to appellant ami without requiring any bond. A motion was 
made by merestant to vacate the said order which motion was denied, but 
e order was @ntered by the court permitting appellent to enter the 
premises upon giving bond in the sum of %2500, which bond was given and 


appellant was restored to the possession of its property. 


J 


The cause was referred to a special master who took end reported 





he evidence together with his conclusions of fact and law. tHe found 














that Carmack had no interest in the premises; that Hunter was in fact 

he owner of the note; that he had purchased the seme after maturity; 
hat upon his appointment as receiver he had expended a total sum of 
9370.60 for repairs, telephone, custodian fees and insurance; that these 
xpenses were proper charges under the provisions of the deed of trust; 
that the said principal sum of $5000 wes due and paysble together with 
$1507. 56 interest (which represents all the interest from the date of 
the note), but found "the payment of $150 interest is fairly establish- 
le Objections were filed to the master's report and overruled. “here- 
or it was ordered that said objections stand as excentions before 

© ehancellor. On @ final hearing the exeeptions were overruled and 


decree herein was entered. ‘The court Allowed the said items of 
@iver's expenses; fixed and allowed) gémplainent 's Solicitor's fee 


600 and the receiver's fee at $128.50. ‘The cause is brought to. 
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this court by appeal. 

There are twenty-three assignments of error but not 411 of them 
are argued and we will discuss only those which we think are vital to 
a decision of the case. It is first contended that there is such a 
variance between the allegations of the bill and the proofs that there 
isino proper basis for the decree. This contention is grounded on the 
fact that the bill appears to have been filed by Brook, as trustee, and 
by Carmack, as beneficial ower of the note. ‘The evidence discloses 
that Carmack had no interest in the subject matter and we observe no 
good reason why he was made a party to the suit. According to the alle- 
gations of the bill and according to the answer of Hunter, Carmack was 
the beneficial owner of the note. Hunter, in his answer, made no claim 
except that he wes a purchaser at a sheriff's sale. But the undisputed 
proof shows that Hunter, and no Carmack, was the beneficial owner. 
This situation, however, does not affect the rishts of appellant. ‘The 
trustee did not need to join the beneficial owner with him as a party 


complainant. It was sufficient that the beneficial owner was a party. 














In the foreclosure of deeds of trust if the cestui que trustents or 
beneficial owners of the notes or bonds are numerous, they need not be 

| e parties. (Land Company v. Peck, 112 Ill. 408, p. 435). But where 
he cestui que trustents or beneficial owners are not numerous they are 
e@cessary parties. (Rodman v. Quick, 211 Ill. 546; Odell v. Levy, 307 

(le 277). All of the parties necessary to the foreclosure of the deed 

£ trust in this case were before the court and the master therefore 
Committed no error in admitting in evidence, the note and deed of trust. 
Testimony was taken in an endeavor to show that Tarrant had become 
indebted to appellant for certain repeair work, and that he and appellant 
ad agreed that the note should be credited with the amount due for such 
work and that the same amounted to something over $700. We have examined 
ie testimony and are not disposed to differ with the msster in his 
vonelus ion in rejecting such cleim. 

\a The Master committed a manifest error in the computation of inter- 


Appellee's attorney testified that he had computed the interest on 
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the note from its date to the date of the hearing and sum thst such in- 
terest amounted to $1057.56 without allowing any deductions or payments. 
fhe master in making up his report inadvertently transposed two of the 
figures so that the amount of interest reported to be due was ‘1507.56 
instead of %1057.56. He also found that appellsnt had paid “150 inter- 
est but the master failed to credit it. However, appellee, on Octover 
19, 1925, remitted in this court the stim of 5499.10. 

But we think there is a little doubt fom the evidence that appel- 
leant was entitled to a credit of $300 instead of $150 on account of in- 
terest paid. The original bill alleged that the interest was unpaid 
since March 26, 1921, ami the answer of Hunter sdmitted it. The presi- 
dent of the appellent company testified to payment of interest to said 
date. He produced a receipt therefor and Hunter produced a statement 
he had taken from Tarrant at the time he purchased the note, which 
statement recited that all interest was paid to March 26, 1921. ‘The 
receipt offered by appellant showed that such interest head been paid 
in two semi-annual installments of “150 each. 

Appellant objects to the allowance of a fee of $128.50 as re- 
eeiver's compensation. Whether a receiver is entitled to compensation 
in such cases is generally a matter of discretion with the court. 


Usually compensation is allowed, but the question must be determined 





by the particular facts in each case. Benneson v. Bill, 62 I11l. 408; 
Watson v. Cudney, 144 Ill. App. 624; Briggs v. Reynolds, 176 Ill. App. 
420). We cannot escape the conclusion that if the chancellor had been 
im possession of all of the facts as they were disclosed upon the taking 
of the testimony, he would not heve appointed Hunter receiver. Hunter 
wan & competitor of appellant and according to the testimony of the 
president of the appellant company, he entertained an unkind feeling 

for appellent. His conduct while in possession of the property indicates 
that he was reckless with regard to appellant's future, and we ere forced 
to the conclusion, from the allegations in the bill, charging that | 
Carmack owned the note and thet Hunter's only interest was thet of a 


Subsequent purchaser, and from the allegations of Hunter's answer, in 


Which he failed to disclose his true interest, that there was a studied 
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design to conceal the true situstion from the chancellor, to the end 
that Hunter might be appointed receiver without notice to appellant 

ait put in possession of eppellant's business and property. Under these 
ieircumstances we are disinclined to sanction the allowance of a fee to 
him. . 

We agree with the chancellor in his allowance of receiver's ex- 


penses. And while a fee of “600 is a generous one for foreclosing a 





$5000 mortgage, we are not disposed, under the circumstances of thi 


; 
ease, to say there was any error in its allowaice. 


\ 


The chancellor, in entering the decree, | did not accept es correct 





‘the interest calculations made by the master, but computed the snOT ass 
fron the date of the note to the date of the decree at six per cent, 
end found it to be $1962.50, He then deducted one interest payment of 
fas0 and found the totel amount of interest due to be $1662.50. Counsel 
have argued the case upon the computations mede by the master and not 
upen those made by the court. Ile have already pointed out that the 
pio conclusively showed appellant had made two payments of “150 each. 
The decree was therefore erronsous in that it did not allow a further 
jeredit of $150 for interest paid and also, in that it did allow a re- 


Geiver's fee of $128.50. These two emounts total $278.50. In all other 








respects the findings of the chancellor were correct. The amounts 
erroneously included in the decree are less than the amount remitted in 
this court on motion of appellee. In view of this situation the decree 
Should be affirmeds 


Decree Affirmed. 
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SGaTE OF ILLINOIS, ) .. 

j SECOND DISTRICT. pee TI, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
a and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
to hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
‘he above entitled cause, of record in my Oifice. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appeljate Court, at Ottawa, this- 39 day of 
= < in the year of our Lord one thousand 


Pp 
nine hundred and twenty- Awe > 
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Ernest Brook,, as Trustee, etc., 
and %.A. Carmack, 


241 T.A. 629 


: Appeal from 
Ve : Circuit Court 
>; of Lake County. 
Pistakee Boat and Engine Co., : 
et al, (Pistakee Boat and Engine : 
Co., Appellant). : 


ee 


Appellees, 


Jones P.J. 

A decree for foreclosure and sale was entered by 
the circuit court of Lake County in favor of Ernest Drook, as 
trustee in a certain deed of trust and against the ~istakee 
Boat and Engine Company on April 16, 1925. ‘The complainants 
in the bill, as filed March 5, 1923, were the said trustee and 
also one M.A. Carmack, who was alleged to be the owner of the 
note secured by the deed of trust. The bill alleges that the 
said Boat and Engine Company was indebted to Robert i. Tarrant 
in the sum of $5,000 as evidenced by a certain promissory note 
dated March 26, 1919, executed by said company and payable 
to said Tarrant three years after date thereof, with interest 
thereon at 6% per annum, payable semi-annually; that said 
Tarrant transferred the note to Carmack for a valuable con- 
sideration; that said Carmack is the legal owner and holder 
thereof; and that the appellant was in default in the pay- 
ment of principal and interest. Lverett Hunter and certain 
other persons were mide @etendatite as subsequent purchasers, 
mortgagees and judgment creditors. The bill prayed for an 
accounting between Carmack and the appellant, for the ap- 
pointment of a receiver, for foreclosure and for general 
relief. 


The mortgaged premises consisted of certain buildings 







and real property used by appellant in the manufacture and re- 
pair of boats. The deed of trust contained the usual provisions 
_ for accelerating the maturity of the note by reason of none 


rs payment of interest, for the allowance of solicitor's fees, 





e342? 


and for the appointment of 2 receiver on motion of the complainant 


without notice and without bond. 


The appellant answered admittins the execution and 
delivery of the note and deed of trust, but denied that Carmack 
had any interest therein, either 2s owmer and holder, or other- 
wise; denied that the interest had not been paid on the note, 
but alleged that interest had been paid from the date of the 
note to March 26, 1923; and alieged that appellant had a set- 
off against the principal sum, by reason of an account it held 
against the said Tarrant for labor and repzirs. 

The said Everett Hunter also filed an answer in which 
he admitted, as true, all the material allegations contained in 
the bill and only claimed an interest by virtue of a sale to 
him under an execution against appellant. 


On March 25, 1923, the court, on motion cf complainants! 


golicitor, appointed the said iverett Hunter receiver of the 


mortgaged property without notice to appellant and without ree 


quiring any bond. A motion was made by appellant to vacate 


the said order which motion was denied, but an order w:s entere- 
ed by the court permitting appellant to enter the premises 
upon giving bond in the sum of 52500, which bond was given and 
appellant was restored to the possession of its property. 

The cause was referred to a special master who took 
and reported the evidence together with his conclusions of 
fact and law. He found that Carmack had no interest in the 
premises; that Hunter was in fact the owner of the note; that 
he had purchased the same after maturity; that upon his ap- 
pointment as receiver he had expended a total sum of (3370.60 
for repairs, telephone, custodian fees and insurance; that 
these expenses were proper charges-.under the provisions of the 


deed of trust; that the said principal sum of 55000 was due 


and payable together with (31507.56 interest (which represents 


all the interest from the date of the note), but found "the 


payment of $150 interest is fairly established.” Objections 
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were filed to the master's report and overruled. Thereupon 
it was ordered that said objections stand as exceptions before 
the chancellor. On a final hearing the exceptions were over- 


ruled and the decree herein was entered. The court allowed 


the said items of receiver's expenses; fixed and allowed com- 


plainant's solicitor's fee at .;600 and the receiver's fee at 
$128.50. The cause is brought to this court by appeal. 

There are twenty-three assignments of error but 
not all of them are argued and we will discuss only those 
which we think are vital to a decision of the case. it is 
first contended that there is such a variance between the 
allegations of the bill and the yroofs that there is no proper 
basis for the decree. This contention is grounded on the 
fact that the bill appears to have been filed by Brook, as 
trustee, and by Carmack, as beneficial owner of the note. The 


evidence discloses that Carmack had no interest in the subject 


matter and we observe no good reason why he was made a party to 


the suit. According to tne allegations of the bill and ac- 
cording to the answer of Hunter, Carmack was the beneficial 
owner of the note. Hunter, in his answer, made no claim except 


that he was a purchaser at a sheriff's ssle. But the undisputed 


proof shows that Hunter, and not Carmack, was the beneficial 


owner. This situation, however, does not affect the rights of 
appellant. ‘The trustee did not need to join the beneficial owner 
with him as a party complainant. it was sufficient that the 
beneficial ower was a party. In the foreclosure of deeds of 


trust if the cestui aque trustents or beneficial owners of the 


notes or bonds are numerous, they need not be made parties. 







(Land Company v. Peck 112 Ill. 408, ». 435). But where the 


cestui aue trustents or beneficial owmers are not numerous 


they are necessary parties. (Rodman v. Cuick 211 Ill. 546; 
Odell v. Levi, 3507 Ill. 277.) All of the parties necessary 
to the foreclosure of the deed of trust in this case were 


before the court and the master therefore comnitted no error 


1 admitting in evidence, the note and deed of trust. . 
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Testimony was token in an endeavor to show that 





. Tarrant had become indebted to appeilant for certain repair 
work, and that he and appellant had agreed that the note should 
be credited with the amount due for such work and that the 

game amounted to something over 2700. ve have exmained this 

| testimony and are not disposed to differ with the muster in 

. his conelusion in rejecting such claim. 

| The Master committed a mnifest error in the compu- 

| tation of interest. Appeileets attorney testified that he 


had computed the interest on the note from its date to the 


















date of the hearing and that such interest ancunted to (1057.56 
Peithout allowing ony deductions or payments. The ster in 
making up his report insdvertentiy tronaposed two of the fisures 
; go that the amount of interest he reported to be due was 561597.56 
“instead of 2[1957.56. He also found that appellent iad paid 

q $150 interest but the master failed to ercdit it. Uowever, 

: a@preliec, on Uctober 19, 1925, remitted in this court the sum 
ef 5499.10. 

iut we think there is 2 Little doubt from the evidence 
that appellant was entitled to a eredit of 5300 instead of 5160 
on segount of interest puid. the original bill nileged tit 
the interest was umpeid since Yareh 26, 1921 / the answer of 
Hunt or aduitted it. The president of the apreilant cosmany 
testified to payment of interest to said date. He produced 

a receipt therefor and Hunter orcducedé a gtatement he hid 
taken fron Tarrant at the time he purchased the note, whish 

— Btatenent recited that .ll interest was mid to Yvareh 26, LOAL. 
‘The reeeipt offered by appeliant showed that such interest 

a@ been puid in two senie-annusl instellmnents of ©1590 each. 
Appellant objects to the allowance of a fee of (126.59 
receiver's compensation. ‘“hether 2 receiver is entitled 
eompensation in such causes is generally 2 uatter of discretion 
1 the court. Usually compensation is allowed, but the cuese 
mst be determined by the particuler facts in eneh case. 


| 
| 
. 





oe 


" (Benaeson Ve Gill G2 Tll. 408; Vateaon v. Cudney, 144 ILL. App. 
624; Briggs v. Reynolds, 176 111. App. 420.) ‘Ve eannot cs- 

| gape the conclusion that if the chancellor had been in possession 
of all of the facts as they were disclosed upon the taking of 


ay the testimony, he would hot have appcinted Iunter recciver. 
























i. Hunter was a competitor of appellant and according to the 

- testimony of the president of the appellant company, he cntcre 
tained an unkind feeline for appellant. Wis conduct wiile in 

© eseension of the property indicates that he was reckless with 
regard to appeliant's future, and we are forced to the conclusion, 
| fron the aliegations in the bill, charcing thet Carmack ovmed the 
; mote end that Hunter's only interest was that of a subsecuent 

_ purchaser, and from the allegations of Inmter's anawer, in 
which he failed to disciose his true interest, that there 

ws @ studied design to conceal the true situation from the 

7 ehancellor, vo the end that Hunter might be appointed receiver 
without notice to appellant and put in possession of appeLlantts 
_ business and property. Under these cireunstances we are dise 

" inelined to sanction the allowance of s fee to hin. 

ve agree with the chancellor in his allowance of 

- reeeiverts expenses. And while a fee of [695 is a generous 

| one for foreclosing a £5000 mortgage, we are not disposed, 
under the circumstances of this case, to say there was any 

| error in its allowance. 

She chancellor, in entcring the decree, did not 
accent &S correct the interest calculations made by the mase 
ter, but computed the interest from the date of the note to 
the Gate of the deeree at six por cent, and Pound it to be 

4 51812. 50. He then deducted one interest payment of 2150 and 

- found the total amount of interest due to be 1662.50. Counsel 
P have argued the case upon the computations made by the master 
and not upon those made by the court. ‘“e have already pointed 
out that the proof conclusively showed appeliant had made two 


payments of °150 each. The deeree was therefore erroneous 














7 _ 

hat it did not allow a further credit ef $150 for interest 
- 
id and also, in that it did allow a veceiver's fee of $1238.50. 


These two amounts total $278.50. In ell other respects the 


adings of the chancellor were correct. The amounts erroncous-~ 


included in the decree are less than the amount remitted in 
- 7 . 


this court on motion of appellee. In view of this situstion 


she decree should be affirmed. 


Decree Affirmed. 











| AT A TERM OF THE APPELLATE COURT, 
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gun and held at Ottawa, on Tuesday, the sixth gay of fb j 
tft 
| October, in the year of our Lord one thougang nine h Laced er 
| and twenty-five, within and for the Second District ’of the 


| State of TiMinoie: 9A TA. 6, 2 G 


yesent--The Hons NORMAN L. JONES, Presiding Justice. 
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Hon. AUGUSTUS A. PARTLOW, Justice. 
: Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 
Gs J. WELTER, Sheriff. 
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MAR2ctong the option of the Court was filed in the 
| Clerk’s office of said Court, in the words and figures 
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imaolLlowing, to-wit: 
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Catherine Witterstetter 


apnellee, 
Appeal from County 
Ve Court of Winnebago 
County, 
J. Frank Devel, 
Appellant 
s| vr i : 
Jones, P. Je 
The appellee, Cetherine Witterstetter, recovered © judsment 


against appellent J. Frank Devel for 300 in the county court of 
Winnebago County, from which judgment the appellant prosecutes 
this appesle 

On May 1, 1924, Catherine ‘itterstetter entered into a contract 
with the appellant for the purchase of e lot in the City of Rock- 
ford for $1600. Mrs. Witterstetter signed the contr: ct in German. 
The appellant affixed the abbreviatiou "Ast." after his signature. 
The contrect provided for a cash vaymernt Sf $300 and = finsl nay- 
ment of $1300 upon the date of the delivery of the deed which was 
fixed on or before June 15, 1924. It slso provided thet the 


ippellee should furnish an abstract showing a merchantavle title. 















Deuel was not the owner of the lot which he agreed to sell. 

b was a part of a tract of land owned by Jerome J. Soper end cer- 
fin members of his family. Deuel hed an option to buy it ot the 
me he made the contract with appellees For some reason not 
sclosed by the record he was unable to obtain a deed to the 
‘premises and the transaction with appellee was delayed. The major 
portion of the business of irs. Wittersteéter wes trensacted by her 
Sughter who was evl@é to syveak better English. Deuel asked the 
nghter for an extension of time in which to close the desl, and 


@ecording to her version such time was extended to June 30th, but 
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appellee purchased a cashier‘s check for $1300 end endorsed the 
game on the becke She delivered this check to her daughter to make 
the finel payment. The daughter went to Deuel's office and at 
other times talked with him over the ‘nhonee ‘She says she informed 
him thet she had the money with which to meke the finel neyment and 
requested a delivery of the deed end ebstract, but appellant put 
Ber off by saying thet the lend wes to be subdivided end he wanted 
the matter delayed so that he could use e more accurete description 
in the deed. 

On July 14, 1924, appellee served a notice on appellant to 
the effect thet she had elected to declare the contract terminated 
becsuse of his failure to rerform es he had azreed to do and 
demanded © return of the $300 which hed been psid by her. The next 
day appellent sent a lawyer to pee tiene of appellee with a deed. 
The abstract was not completed until the day editawine. Appellee's 
daughter acting for her mother, refused to sccept the deed si:d this 
suit in assumpsit followed. 

Whether the time for the delivery of the deed was extended to 
Juné 30th or to July k5th was a question of fact to be determined 
by the jury sand this question was resolved in fevor of erpellee. 
It therefore follows that saprellant wes in default in the rerformance 
of his duties under the contract and that erpellee had a right to 
terminate the contract upon her offer to perform. (le have exemined 


the testimony and think there is no doubt about the sufficiency of 






her offer to accept a deed and to make the finel payment in accordence 
ith the provisions of the contract. The verdict is well supported 


r the testimony and for thet resson the judgment of the trial court 


is affirmed. 


Judgment Affirmed. 
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SPATE OF ILLINOIS, ore 
SECOND DISTRICT. aes I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


a and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

io hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
he above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, this ae day of 


in the year of our Lord one thousand 


d twenty- Ky 5 


Clerk of the Appellate Court. 
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Catharine Witterstetter, : 
Appellee, 
Appeal from County 
Vi. : Court of \Jinnebago 
: County. 
J. Frank Deuel, : 
Appellant, : 


ZALT.A. $29 


The appellee, Catharine Witterstetter, recovered 


Jones P.J. 


a judgment against appellant J. Frank Deuel for $300 in 
the county court of Winnebago County, from which judgment 
the appellant prosecutes this appeal. 

On May 1, 1924, Catharine Witterstetter entered 
into a contract with the appellant for the purchase of a 
Lot in the City of Rockford for $1600. iirs. Witterstetter 
Signed the contract in German. The appellant affixed the 
abbreviation “Agt." after his signature. The contract pro- 
vided for 2 cash payment of 5300 and a final payment of 
£1300 upon the date of the delivery of the deed which was 
fixed on or before June 15, 1924. It also provided that 
the appellee should furnish an abstract showing a mer- 
chantable title. 

Devel was not the owner of the Lot which he 
agreed to sell. It was a part of a tract of land owned 
by Jerome J. Soper and certain members of his family. 
Deuel had an cption to buy it at the time he made the 
contract with appeliee. For some reason not disclosed by 
the record he was unable to obtain a deed to the vremises 
and the transaction with appellee was delayed. The ior 
portion of the business of iirs. Witterstetter was transact- 
ed by her daughter who was able to speak better Iinglish. 
Deuel asked the daughter for an extension of time in 


which to close the deal, and according to her version 





ole 


such time was extended to June 30th, but according to the 
testimony of Deuel it was extended to July 15, 1924. Dur- 
ing this time appellee left Rockford on a visit and en- 
trusted the business to her daughter. Prior to her de- 
parture appellee purchased a cashier's cheek for 1300 and 
endorsed tne same on the back. She delivered this check 
to her daughter to make the final payment. The daughter 
went to Deuel's office and at other times talked with him 
over the ‘phone. She says she informed him that she had 
the money with which to make the final payment and re- 
quested a delivery of the deed and abstract, but appellant 
put her off by saying that the land was to be sub- 

divided and he wanted the matter delayed so that he could 
use a more accurate description in the deed. 

On July 14, 1924, appellee served a notice on 
appellant to the effect that she had elected to deciare the 
contract terminated because of his failure to perform as 
he had agreed to do-and demanded a return of the ‘500 
which had been paid by her. The next day appellant sent 
a lawyer to the home of appellee with 2a deed. The abstract 
was not completed until the day following. Appellee's 
daughter acting for her mother, refused to accept the 
Geed and this suit in assumpsit followed. 

Whether the time for the delivery of the deed 
was extended to June 50th or to July 15th was a question 
of fact to be determined by the jury and this ouestion 
was resolved in favor of appellee. It therefore follows 
that appellant wss in default in the performance of his 
duties under the contract and that appellee had a right 
to terminate the contract upon her offer to perform. We 
have examined the testimony and think there is no doubt 


about the sufficiency of her offer to accept 2 deed and 








to make the final payment in accordance with the provisions 
of the contract. The verdict is well supported by the 


testimony and for that reason the judgment of the trial 


court is affirmed. 


Judgement Affirmed. 
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AT A TERM OF THE APPELLATE COURT, 


jegun and held at Ottawa, on Tuesday, yf fixth ay of 
| October, in the year of our Lord on usang nine~nundred” 
\ 
and twenty-five, within and for the Second District of the 


A “y a) Gg 
© A 1 T fe) A, oO es 
resent--The Hon. NORMAN L. JONES, Pregdf 


ding Justice, 
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State of MIlllinois: 
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Hon. AUGUSTUS A. PARTL@l 


A 


| Hon. THOMAS M. Jert/é” 


Justice. 
Justice, 
| Justus L. JOHNSOMM Clerk. 


E. i, ee eriff. 


BE IT REMEMBERED, that afterwards, 


| MAR 2 ¢ to98 the opinion of the Court was filed in the 


WMClerk’s office of said Court, 


to-wit: On 


in the words and figures 


following, to-wit: 
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Ursule Pauline, Admrx. of the 4 4 1 TOA. ‘’ 2 9 


estate of Joe Pauline, deceased, 
Appellant, 
Appesl from Circuit 
VS. Court of Euresu Countye 
Ghicazo, Rock Islend, & Pacific 


Railway Company, 2 corporetion, 
Appellee, 


Jones P. Jy 

This is an action for personal injuries in which the jury 
Teturned a verdict in favor of the defendant railroad company. Judg- 
ment was rendered upon the verdict and the cause brought here by 
appeal. It is contended thst the judgment should be reversed and 
Temanded for the following reasons:-~ The verdict is contrary to the 
6vidence; the court admitted improper testimony of the witnesses 
Spaulding and Zesring; the court admitted photographs taken 14 
months efter the dste of the accident and when, it is esserted, the 
locus in quo was not the same, and erred in the giving and refusal 
of instructions. 

Joe Pauline and John Koss were vartners in the meat market end 
‘@rocery business in De Pue, Illinois end about 8:25 o'clock on the 
night of November 20, 1923, they were engaged in delivering butter 
and other articles sold at their place of business For the purpose 
of making delivery they were using s Ford truck which hed a ceb in 
front where the men were seated. Koss was driving. ‘The railroad 
right of way runs east ae west. It is intersected by e street 
running north snd south known as Bast Street. <A short distance 
south of the right of way and runnine through the business section 


@ De Pue is a street known senourth Street which leads into East 








Street from the eest. The geversl direction of Fourth Street is 
‘Perallel with the railroad tracks. Eest street is a much trevellea 


ighway. Between Fourth Street and the railroad right of way are 
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cated certsin buildings. ‘he intersectton of Last Street snd the 
wy 


‘reilrosd tracks is known as Sullivan's crossine and eonsidersbly 






east thereof is the railroad Station. There sre several sets of 
trecks about this locstion inecludine the main track, the ess bound 
track which is south of the main track, aud the west bound track 
which is north of the main treck. The railway coipany meintains 

a8 flagman at Sulliven's crossing. The evidence on the part of 
pleintizs tended to show that the decedent snd his partner came 
@long Fourth Street soins west end turned into Last Street going 

Ea : 

rth across the railroad tracks; that the flagnen signelled them 


go ahead over the tracks; that the view of the decedeit sid his 





rtner towsrd the esst wes partially obstricted by ceriein build ines; 


ni 


Pat at the time of the accident there was & passenger trein coming 


tron the west; thet the heedlight of the engine of ssid trein was 


pleinly visible; that as Pauline wes crossing the west bound trock 














he sutomobile was struck by © train coming from the esst at a rste 
f speed between 50 and 60 miles per hour; t st there wes sii 
Ordinence of seid tow: limiting the rete of speed of trains within 
corporete limits to 10 miles per hour; snd that no bell or 
hhistle was sounded by the approsching trein from the COS. 

On the other hand the evidence offered on behalf of the de- 
endent tended to show thet the view of those in the sutomobile to- 
ard tho esst was not obstructed; that from = point 5 feet south 
f the south track an unobstructed view of over 1000 feet could be 
ad; thet the decedent. came from the east and saw the hesdlight 

n the local passenger train coming from the west; that he aud his 
Impenion hastened to cross the trscks in fromt of said trsin from 
he west without looking to the esst snd thet as » result they dia 
t notice the anprosching brain which stuck them. It slso tended 

) show thet the flezmen instesd of signelling them to cross the 

) S, waved to them to stop. 


The question of due care and contributory neglicence is one 
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ef fact for the jury (Milauskis v. 7.R. Assn. 286 Ill. 547) od we 
feel, after e very careful examination of the record, that the 
finding agzsinst the plaintiff with reference to due care end contri- 
butory negligence wes entirely justified. 

The court admitted the testimony of the witnesses Spaulding 
and Zearing, who went to Sullivan's crossing one nisht during the 
progress of the trisl and made tests as to the distsnce sn unob- 
structed view conld be head. east from a given point et Sulliven's 
crossing. It is objected that this testimony wes improper because 
the conditions were not the same as they were at the time of the 
accident and thet the two witnesses were men of locsl prominence 
and because thereof their testimony was given undue weight end credit 
by the jury. We think neither objection is well grounded. In order 
to edmit evidence of experiments made out of court, there must be a. 
substential similarity between the conditions surrounding the exneri- 
Ment end those existing et the time of the ocuurrances (Wigmore's 
Evidence Vol. 1 p. 781, 2nd Ed.) Any minor variation lfrom the 
Conditions set the time of the occurrece, affects the weight rather 
then the admissibility of the evidence. (People v. Pfanschmidt 262 
mi. 411.) There was evidence which strongly tended to show that 
the Situstion,so far as it concerned the view, was substantially 
the Same at the time of the triel as it was at the tine of the acci- 
dent. Certainly defendant is not to be criticised for calling 


Witnesses of the highest respectability to prove 5 fact in issue. 









We believe the court did not err in sdmitting the photographs which 


Were taken about fourteen months after the accident. If, as the 


The court refused three instructions which were tendered by 
the plaintiff. The 19th instruction was on the question of the 
cal construction of Sullivan's crossings. One count in the 
decleration charges thet this crossing was not meintained in com- 


lience with the stetute but there is no evidence whatever in the 
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record in support of it. Therefore there wes nothing on which to 


base the said instruction end the court pronerly refuhked it. therefere 
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instruction 
+S it. The 20th instruction eee reference to 
Speed and the giving of e signel by rincing oe bell or blowing a 
Whistle. The elst instruction set forth the ordinence which limited 
the ieaed to 10 miles per hour within the corporaté limite. The 2n@é@ 
and 4th instructions offered on behalf of vlsintiff were given aud 
covered the same subject matters as the 20th and 21st instructions. 
The court therefore committed no error in refusing the said three 
instructions. 

Appellee submitted to the court nine instructions and ell of 
them were given. These instructions were numbered 7 to 15 inclusive. 
Four of them told the jury thet if they believed that a certain stete 
of facts existed, then "your verdict must be fog the defendant, not 
guilty.” It is clsimed by appellant that the practice of closing a 
large number of instructions with the words "Then you should find 
the defendant not guilty" or with equivalent words hes been held 
to sonstitute reversible error. (Cohen v. Weinstein 231 Ill. App. 
84; Nelson v. Chicazo City Ry. Co. 163 Ili. Apps 98; Wood v. 
Illinois Centrel Ry. Co. 185 Ill. App. 180.) We are not inclined 
to interpret the opinions in those cases as laying down any inveriable 
Tule. Whether or not an infrection of the rule against the use of 
Such lenzguage constitutes reversible error, must deperd upon the 
particuler facts of esch case. It too frequently oceurs thet ls wyers 
attempt to employ instructions as a vehicle for srgument. Under this 
practice a series of instructions ere often submetted ending in the 
Words above mentioned or in the words "You must find the issues in 


favor of the @2éantirf e" or "You must find the issues in favor of 
the defendant." ‘The adverse criticism of the too frequent use of such 


language is richly deserved. 
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Complaint is made of the 10th, 13th, 14th and 15th instructions 
because they state that, if pleintiff's intestate was suilty of 
negligence which "meterislly" contributed to his death, there can be 
mo recovery. It is urged that such instructions should have 
required the contributory negligence to have been the proximate or 
efficient cause of the death and not the materiel one. There is no 
doubt that courts have put the stamp of approvel upon the words 
"proximate" and "efficient" when used in such connection. Appellee's 
eleventh instruction did use the word proximately end it should 
have been used in 811 other instructions insteed of the work materisal- 
ly. In Consolidated Coal Compeny of St. Louis v. Bokamp 181 Ill. 9, 
the court refueed to sive en instruction which steted thet if the 
plaintiff did any careless or negligent ect which "materially contri-~ 
buted” to his injury, he could not recover. But the use of the word 
materially in that instruction wes not condemmed because itt wes used 
&S a synonym for proximetely or efficiently, but because its substence 
was contained in other given instructions. Appellant relies on 
C. C. Ry. Co. v. Donnelly 136 Ill. Appe 204 as supporting her conten- 
tion. But we do not construe the opinion in that way. In the dis- 
cussion of the term "materially contributing” the court, in effect, 
stated thet since the doctrine of comparetive negligence no longer 
prevails in this stave it was not true that "proximately contributing" 
is the same thing as "materially contributing" end thet such an 
instruction is erroneous because it requires proof of a different 
degree of neglégence than the law requires. It is now the rule that 
any negligence, whether the same be materiel, gross or even slight, 
which proximately contributes to the cause of the injury, will 
Seevent @ recovery by the pleintiff an@ it wes therefore error in 
thet case to instruct the jury that the plaintiff would be entitled 


to recover if his ow csrelessness did not materially contribute: to 





he injury. The same reasoning was laid dow: in St. Louis Netvionel 


my 
Stock Yards v. Godfrey 198 Ill. 288. We do not intend to justify 
ra 
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the use of the word "maeterielly" as it wes employed in eppellee's 
instructions, because it obviously imnoses a different standard of 
proof than that which prevails under the law snd in some cases might 
not include the proximate Gauss. 

The tenth instruction is as follows: "The jury is instructed 
that the term 'contributory negligence’ as used in these instructions 
referréng to the Recested Joe Pawline, is such conduct, if any, on 
the part of Joe Pauline as you may believe from the evidence, materaally 
contributed to cause the accident which resulted in his deeth; end if 
the jury believe from the evidence that said Joe Psuline was guilty 
of eny such contributory negligence or conduct which contributed to 
cause the accident which resulted in his deeth, in such case the 
pleintiff cannot recover, and your verdict must be for the defendant, 
not guilty.” It will be observed that this instruction attemnts to 
define the term "contributory negligence." When esnalyzed, it states 
that for contributory negligence to constitute * defense, it ms 
have materially contributed to the cause of the accident. It imnosed 
a higher stendard of proof upon the eppellee then the law imposed 
upon it. It was capable of being detrimenteal rather than beneficial 


td appellee. At any rate we are of the opinion thet it did not 









pre judicially affect appellant. Webster's New International 
Dictionery gives weighty and essentiel as synonyms of materisl, It 
fy 
11 be Seen at a glance that if an instruction requires the contribu. 
ry negligence to be a weighty cause or the essential cause of the 
pecident, it woula require more than the legal mile requires. 
a There is no doubt thst the contributory negligence which 
events a recovery must be the proximate cause of the injury, end 
jury were so told in the 11th instruction siven on behalf of 
llee. Appellee's instructions sre criticised in other respects 
we have called attention to the substentisel objections and a 
her discussion is not necessarye 


Were it not for our firm convi@éion that the verdict of the 
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jury was in strict conformity with the facts in the case as shown 

by he evidence, we would be quite reluctant in effirming this 
judgment, in view of the inaccursecy of the instructions given on 
pehel? of appellee. Becseuse of our feeling that the verdicé is right 
son the evidence, we are disinclined to reverse the judgment. Where 
substantiel justice hes been done, courts will not reverse ® cause 
on account of error in instructions. (Newkirk v. Coue 18 Ill. 449; 
Reriamore ve C.R.Ie & BP. Ry. Co. 275 Ill. 386; Eshelman v. Rewalt 
220 Ill. App. 69.) 

| Believing that the verdict was unaffected by the erroneous 
instructions. end that it was the only verdict the evidence would 


warrent, the judgment is sffirmed. 


Judgment Affirmed. 
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STATE OF ILLINOIS, |... 

SECOND DISTRICT. y°S -, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
nand for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
fo hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


he above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court. at Ottawa, this to LQ day of 
= : in the year of our Lord one thousand 
nine hundred and twenty- FAAL 


Clerk of the Appellate Court. 
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‘Ursula Pauline, Admrx. of the - 
estate of Joe Pauline, deceased, 
4 Appellant, : 

: Appeal from Cireuit 
4 vs. : Gourt of Bureau County. 


‘Chicago, Rock Island, & Pacific 
peailway Company, 2 corporation, 


; Appellee, 241 TA 
£ ao fhe 


qq 
Jones P.J. 
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This is an action for personal injuries in which 
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the jury returned a verdict in favor of the defendant railroad 
company. Judgment was rendered upon the verdict and the 

cause brought here by appeal. It is contended that the 
4udgment should be reversed and remanded for the following 

Yr asons:= The verdict is contrary to the evidence; the court 
admitted improper testimony of the witnesses Spaulding and 
rine; the court admitted photographs taken 14 months af- 
- the date of the accident and when, it is asserted, the 
locus in auo Was not the same, and erred in the giving and» 
refusal of instructions. ; ‘ 

a Joe Pauline and John Koss were partners in the meat 
nerket and grocery business in De Pue, Illinois and about 

8: 5 o'clock on the night of November 20, 1923, they were en- 
gaged in delivering butter and other articles sold at their 
place of business. For the purpose of making delivery they 
were using a Ford truck Which had a cab in front where the 

men were seated. Koss was driving. The railroad right of way 
runs east and west. It is intersected by a street running 
north and south know as East Street. A short distance south 
of the right of way and running through the business section 
of De Pue is a street known as Fourth Street which leads into 
st street from the echt The general direction of Fourth 
with 


eet is parallel / the railroad tracks. Hast Street is 


ch travelled highway. Between Fourth Street and the rail- 
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road right of way are located certain buildings. The inter- 
section of East Street and the railroad tracks is know as 
Sullivan's crossing and considerably -east thereof is the 


railroad station. There are several sets of tracks about 





this location including the main track, the east bound track 
which is ssuth of the main track, and the west bound track 
which rm north of the main track. The railway company main- 
tains a flagman at Sullivan's crossing. The evidence on the 
part of plaintiff tended to show that the decedent and his 
partner — along Fourth Street going west and turned into 
East Street going north across the railroad tracks; that the 
flagman signalled them to go ahead over the tracks; that the 
view of the decedent and his partner toward the east was 


partially obstructed by certain buildings; that at the time 


ee ee ee eee ee ye 


of the accident there was a passenger train coming from the 


west; that the headlight of the engine of said train was 


=~. ma 


plainly visible; that as Pauline was crossing the west bound 
track the automobile was struck by a train coming from the 


east at a rate of speed between 50nd 60 miles per hour; 


ee ee ae 


that there was an ordinance of said towm limiting the 
rate of speed of trains within the corporate limits to 10 
miles per hour; and that no bell or whistle was sounded by 


the approaching train from the east. 


eee ee ee ee 


On the other hand the evidence offered on behalf 


es. 


of the defendant tended to show that the view of those in 

the automobile toward the east was not obstructed; that from 

@ point 35 feet south of the south track an unobstructed 

view of over 1000 feet could be had; that the decedent came 

from the east and saw the headlight on the Local passenger 

_ train coming from the west; that he and his companion hasten- 
ed to cross the tracks in front of said train from the west 

- without looking to the east and that as a result they did 

not notice the approaching train which struck them. It 


also tended to show that the flagman instead of Signalling 


4 them to cross the tracks, waved to them to stop. 








h eauaigatie: ch 













bx 
‘ o 
a 
“ 
" ha 4 
as 
: 
— 
ci ie 
f rs 
3 o 
3 
> ‘ 
a ” 
cis eee a 
ae wy eT Pd ar 
. ripaere} So Red stot a 





<-S= 


The question of due care and contributory negligence 
is one of fact for the jury (‘Milauskis v. T.R. Assn. 286 Ill. 
547.) and we feel, after a very careful examination of the record, 
that the finding against the plaintiff with reference to due 
care and contributory negligence was entirely justified. 

The court admitted the testimony of the witnesses 
Spaulding and Zearing, who went to Sullivan's crossing one 
night during the progress of the trial and made tests as to 
the distance an unobstructed view could be had east from a 
given point at Sullivan's crossing. It is objected that this 
testimony was improper because the conditions were not the 
same as they were at the time of the accident and that the 
two witnesses were men of Local prominence and because 
thereof their testimony was given undue weight and credit 
by the jury. We think neither objection is well grounded. 
In order to admit evidence of experiments made out of court, 
there must be a substantial similarity between the conditions 
surrounding the experiment and those existing at ar eine of 
the occurrence. (Wignore's Evidence Vol. 1 p. 781, 2nd Ed.) 
Any minor variation from the conditions at the time of the 


occurrence, affects the weight rather than the admissibility 


ae ee Te ee 










of the evidence. (People v. Pfanschmidt 2@1I11. 411.) There 
Was evidence which strongly tended to show that the situation, 
so far as it concerned the view, was substantially the same 
at the time of the trial as it mats at the time of the acci- 
Rank. Certainly defendant is not to be criticised for calling 
witnesses of the highest respectability to prove a fact in 
isave. We believe the court did not err in admitting the photo- 
graphs which were taken about fourteen months after the acci-~ 
dent. If, as the evidence tended to show, the situation had 
Virtually remained unchanged, it was proper to admit then. 

The court refused three instructions which were 
tendered by the plaintiff. The 19th instruction wag on the 
question of the physical construction of Sullivan's crossing. 


One count in the declaration charges that this orossing was 
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not maintained in compliance with the statute but there is no 


evidence whatever in the record in support of it. Therefore 





there was nothing on which to base the said instruction and 


; the court properly refused it. The 20th instruction was with 
7 reference to speed and the giving of a signal by ringing a 
- 
~ 


























bell or blowing a whistle. The 2lat instruction set forth 
the ordinance which limited the sveed to 10 miles per hour 
within the corporate limits. The 2nd and 4th instructions 
offered on behalf of plaintiff were given and coveréd the 
same subject matters as the 20th and 21st instructions. The 
court therefore committed no error in refusing the said three 
instructions. 

Appellee submitted to the court nine instructions 
and all of them were given. These instructions were numbered 
to 15 inclusive.- Four of them told the jury that if they 
believed that a certain state of facts existed, then “your ver- 
dict must be for the defendant, not guilty". It is claimed 
by aren that the practice of closing a large number of 
instructions with the words "Then you should find the defen- 
dant not guilty" or with equivalent words has been held to con- 
 gtitute reversible error. (Cohen v. Weinstein 231 ILl. App. 
> @4; Melson v. Chicago City Ry. Co. 163 ILL. App. 98; Wood v. Illi- 
fest Central Ry. Co. 185 Ill. App. 180.) We are not inclined 
E- te interpret the opinions in those cases as laying dow any 
invariable rule. Whether or 1 an infraction of the rule 
q against the use of such language constitutes reversibie error, 
mst depend upon the particular faets of each case. It too 
frequently occurs that lawyers attempt to employ tamtvactions 
as a vehicle for argument. Under this practice a series of 
instructions are often submitted ending in the words above 


mentioned or in the words "You must find the issues in favor 


_ the defendant." The. adverse criticism of the too frequent 


use of such language is richly deserved. 
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Complaint is made of the 10th, 15th, 14th and 15th 



























instructions because they state that, if plaintiff's intestate 
was guilty of negligence which “materially" contributed to 

| his death, there can be no recovery. It is urged that such 

- dnstructions should have required the contributory negligence 

to have been the proximate or efficient cause of the death 

and not the material cause. There is no doubt that courts 

have put the stamp of approval upon the words "proximate" 
and"efficient" when used in such connection. Appellee's eleventh 
instruction did use the word proximately and it should have 

been used in all other instructions instead of the word material- 
ly. In Consolidated Coal Company of St. Louis v. Bokamp 181 Ill. 
9, the court refused to give an instruction which stated that 

if the plaintiff did any careless or negligent act which 

4 ‘materially contributed" to his injury, he could not recover. 
‘But the use of the word materially in that instruction wes not 
 eondemed because it was used as a synonym for proximately or 

_ efficiently, but because its substance was contained in other 

_ given instructions. Appellant relies on ¢.C. Ry. Co. v. Donnelly 
136 Ill. App. 204 as supporting her contention. Rut we do not 
construe the opinion in that way. In the discussion of the term 
- materially contributing" the court, in effect, stated that 

~ gince the doctrine of comparative negligence no Longer prevails 
in this state ie ie than that "proximately contributing" is 
the same thing as "materially contributing” and that such an 
instruction is erroneous because it requires proof of a different 
Degree of negligence than the law requires. It is now the 

_ rule that any ieee whether the same be material, gross 
or even slight, which proximately contributes to the cause of 

_ the injury, will prevent a recovery by the plaintiff and it 

es ‘in that case 

_ was therefore error/to instruct the jury that the plaintiff would 
be entitled to recover if his ow carelessness did not mterial- 
Bay contribute to the injury. The same reasoning was laid down 


in St. Louis National Stock Yards v. Godfrey 198 Ill. 288. 


e do not intend to justify the use of the word "materially" 
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as it was employed in appellee's instructions, because it obvious- 
ay imposes a different standard of proof than that which prevails 
= the law and in some cases might not include the proximate 
cause. 

| The tenth instruction is as follows: "The jury is 
Saustructed that the term ‘contributory negligence" as used in 
these instructions referring to the deceased Joe Pauline, is 

such conduct, if any, on the part of Joe Pauline as you may 
“believe from the evidence, materially contributed to cause 


the accident which resulted in his death; and if the jury 














believe from the evidence that said Joe Pauline was guilty 

of any such contributory negligence or conduct which contribut- 
to cause the accident which resulted in his death, in such 
ease the plaintiff cannot recover, and your verdict must be for 
the defendant, not guilty." It will be observed that this 
instruction attempts to define the term "contributory negli- 
gence". When analyzed, it states that for contributory negli- 
gence to constitute 2 defense, it must have mterially contribut- 
e to the cause of the accident. It imposed a higher standard 


of proof upon the appellee than the law imposed upon it. It 


Ss. 


wae capable of being detrimental rather than beneficial to 

appellee. At any rate we are of the opinion that it did not 

pre judicially affect appellant. Webster's New International 
Dictionary gives weighty and essential as synonyms of material. 

will be seen at a glance that if an instruction requires _ 

= contributory negligence to be a weighty cause or the essen- 

l cause of the accident, it would require more than the legal rule 
requires. . 

, There is no doubt that the contributory negligence which 
vents @ recovery must be the proximate cause of the injury, 

d the jury were so told in the llth instruction given on be- 

; Of appellee. ' 


Appellee's instructions are criticised in other respects 
a 
ut we have called attention to the substantial objections and a 
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ther discussion is not necessary. 

& Were it not for our firm conviction that the verdict 
of the jury was in strict conformity with the facts in the case 
Nee 45 the Svidenec! we would bé quite xelustent in arfizn- 
ing this judgment, in view of the inaccuracy of the instructions 
ran on behalf of apyellee. Eecause of our feeling that the 
verdict is right upon the evidence, we are disinclined to re- 


verse the judgment. Where substantial justice has been done, 


6b will not reverse a cause on account of error in instruc- 
fions. (Newkirk v. Cone 18 Ill. 449; Pridmore v. C.R.I. & P. Ry. 
275 Ill. 386; Eshelman v. Rawalt 220 Ill. App. 69.) 


Believing that the vercict was unaffected by the 


Judgment Affirmed. 
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AT A TERM OF THE A?PELLATE COURT, 
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egun and held at Ottawa, on Tuesday, the sixth day of 





October, in the year of our Lord one thousand nine hundred 


and twenty-five, within and for the Second District of the 


| State of Tulimoie: = gif 
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resent--The ony NORMAN L. JONES, Presiding Jugtice. a U 


Ho “ AUGUSTUS A. PARTLOW, Justigé. 








Hon. THOMAS M. JETT, Justice. 
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1 
Ee Je WELTER, Sheriff. 


% 


Nt 
te 


ue 
# 


| BE IT REMEMBERED, that afterwards, to-wit: On 
MAR 2 ¢ 1926 


40 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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October Term A. De. 1925 


7507 9. 


The People of the State of 


i ex rel Loretta Clerk, D 4 1 {.A. 6 3 ¢) 


Appellee, 
Appeal from the 
VSe County Court of 

La Salle County. 


Marcus Keys, 
Appellsnt 
Jett, J. 

This is sn appeal from the judgment of the County Court 
of Le Salle county, obtained on the 27th dey of December, 1925, in 
favor of the People Ex Rel Loretta Clark, appellee against Marcus 
Kays, appellant, in a bestardy proceeding. 

A jury trisl was hed resulting in e finding to the effect 
that the avpéllant, Marcus Kays, was the father of the bastard child 
of Loretta Clark. Motions for a new triel end in arrest of judgement 
were meade snd denied. Judgment was rendered on the verdict for “1100. 
to be paid in quarterly installments, of which 485.00 to cover ea 
first three and one fourth years, was past due. 

The complaint is in the usual form in such cases. A warrant 
was issued, eppellant #rrested and bound over as provided by statute. 

The appellant contends that the judgment of the county court 
shoula be reversed for the following reasons: 

. FIRST. It was error for the trial judge to deny the defend- 
ent''s motion for a continuance of the cause on account of the absence 
of & materiel witness. 

: SECOND, There wes no issue presented by way of forming en 
syne of fact, as provided by the statute, at the next term after 
Which the bond end transcript of the preliminary heering were filed 


. County Court, nor was there any arreignment of the defendant 


hed, or plea entered, and therefore the subsequent proceedings were 





are a nullity. 


In view of the conclusion we have reached, it is unnecessary 
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far us to review the evidence, or express 41 opinion concerning it, 


for the reason that the reversal is based upon metters not perteining 
to the evidence hesrd on the trial of the cause. 

The first reason argued for a reversal is thet the court 
erred in refusing to grant appellent's motion for s continuence. 

From whet is disclosed by the affidevit filed in support of the 

motion the witness Paul Jones was a material one. ile have examined 
the affidevit carefully, and to our minds it is unusuelly complete and 
full in ell matters of substance, end complies with the requirements 
as to form. The matters and things thet it is claimed could be 

proven by the absent witness were very materisl on the part of the 
appellent, upon the trial of this cause. The testimony which the 
appellent sought to prove by the absent witness is of such importance 
to him, thet it appears to us he was prejudiced in not being able to 
obtain © continusnces 

It is next insisted that the court erred by proceeding with 
the trial without an issue being mede up, as provided by the statute, 
and with no ples being entered by or on behalf of the defendent. 

A pro@eeding under Chepter 17 of the Statute has always 
been classed smong criminal cases. Kelly vs The People, 29 Ill. 2£87~ 
290, Section 4, Chapter 17, Cahill's Statute, emone other things 
provides "The Court at its next term (meaning the next term efter the 
defendent has been bound over to the county court), shell cause on 
issue to be made up, whether the pnerson charged as aforesaid, is the 
real father of the child or not, which issue shell be tried by a jury. 
In discussing the question of practice in such cases, in 
Momney vs The People, 96 Ill. App. 622, on page 626 the following 
lenguage was used:- "The court having therefore properly, slthough 
informally disposed of the so-called plea in sbatement, it was its 
duty as required by the statute to cause en issue to be mede up, 
m@ether appellant, the person cherged, wes the real father of the 


hild or not, and cause such issue to be tried by a jury. How, snd 





what manner shall the issue be msde up? 
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It has never been the practice, under the statute, to 
require formal pleading end no case has been found establishing a 
@ifferent rule. It.has been held, however, that where the court hed 
before it the sworn complaint, which shows the complete cheracter of 
the charge, end the record shows @ plea of not guilty, this is 
sufficient. he People vs. Woodside, 72 Ill. 407." 

In so far as we are advised © bastardy proceedings hss not 
only been classed among criminal cases but the proceedure has been 
very much the same as in criminel cases.s 

In Goff vs The People, 211 Ill. App. 122, the plaintiff in 
error wes indicted for assault with a deadly weapon, with intent to 
commit bodily injury, and was gonvicted and sentenced to pay s fine 
of Fifty Dollars, and costs of prosecution. A writ of error wes sued 
out to reverse the judgment. One of the errors assigned by plaintiff 
in error, was thet the court erred in renderings judgment on the verdict 
because no plea had been mede or entered, and the court, among other 
things seid, "An examination of this record discloses thet the 
plaintiff in error was never arraigned, and never entered any plea 
in the case and that the court proceeded to trial without eny plee 
having been entereds * * * * * In order to constitute en issue to be 
tried, it is necessary that a plea be entered, and if no plea is entered 
and a triel is had without such issue having been made it is, under 
the several rulings of our court, a millity." 

To the same effect is Persefield vs. The People, 100 Ill. 
App. 488; Yundt vs. The People, 65 Ill. 372-374. 

In the People vs. Ezell, 155 Ill. App. £98 in en action 
Seainst the defendant for Selling liguor in antisaloon territory, 
the court held thet it was essential to es proper trial of a case, to 
enter a plea before preceeding with the trisl, end in that case the 
court said "There is one error in this case thst particularly nec- 
essitates a reverssl of the judgment and sentence of the lower court, 
The record does not show thet the defendant was erraigned, or that a 
‘Plea of any kind was made by the defendant or entered of record. In 


—_ for mis-@emeanors, the practice is to allow the ples of 
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mot guilty to be entered without srraignment. But without this plea 
being entered, there is nothing to be tried. The pies was not waived 
by the defendant and it must be held as error. For want of such plea, 
the judgment should have been arrested. Johnson vs People, 22 T1l. 
$14; Miller vs People, 47 Ill. Appe 472." 
In Goff vs The People, supra, it is further said: "In 
this case, so far as the record discloses, there was no arreignment 
of the plaintiff in error and no plea entered by her, and under the 
holdings, of both the Supreme and Appellate courts, the trisl was a 
mullity, end the court erred in entering judgment without such a plea 
having been entered. It was not the business or duty of the plaintiff 
in error to see to the entering of the plea, and the going to triesl 
Without the plea being entered wes not a waiver of such a plea, and 
the rendering of judgment upon the verdict entered without such e plea, 
was erroneous.” 

In the instant case, it was necessary before the trial begen 
that there be an issue of some kind, submitted for triel. While 
the form may not be of serious importance, it is necessary under the’ 
statute, however, that there be a ples entered. It was not incumbent 
upon the appellant to see to the entering of the plese, end going to 
trial without the plea being entered, wes not a waiver of such = plea. 

This error can be corrected, and the accused required to 
plesa before he eer placed on trial. Yundt vs. The People, 
66 T11. 3726 
In view of the state of the record the judgment of the 
County Court of La Salle county is reversed end the ceuse remanded. 


o Reversed snd Remanded. 
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STATE OF ILLINOIS, |... 


SECOND DISTRICT. Naa I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


he above entitled cause, of record in my office. 


In Testimony Whereoi, I hereunto set my > 1 and aa the seal of 


said Appellate Court, at Ottawa, this day of 
: in the year of our Lord one thousand 


nine hundred and twenty- 4AK 


Herk of the Appellate Court. 
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1H PEOPLE OF THE STATE OF 
ILLINOIS EX REL, LORETTA CLARZ 


‘LARK, : 

| Appellee; : APPEAL FROM THE COUNTY 
COURT OF LA SALLE COUNTY. 
vs : 

a 

! 

ARGUS KAYS, 

Appellant. : 

ett, J. 


| 
i 
| 
This is an appeal from the judgment of the County Court 


i 
ff La Salle county, obtained on the 27th day of vecemper, 1925, in 
i 


ays, appellant, in a bastardy proceeding. 
| 


A jury trial was had resulting in a finding to the effect 


Loretta Clark, Motions for a new trial end in arrest of judement 
ere Made and denied, Judgment was rendered on the verdict for $1100. 
r) be paid in quarterly installments, of which 3425.00 to cover the 
iret three and one fourth years, was past due, 


The complaint is in the usual form in such cases, A warrant 





8 issued, appellant arrested and bound over as provided by statute. 
The appellant contends that the judzment of the county court 
aaowla be reversed for the following reasons: 
| FIRST. It was error for the trial judge to deny the defend— 
at's motion for a continuance of the cause on account of the absence 


&@ material witness; . 


SECOND. THere was no issue presented by way of forming an 






sue of fact, as provided by the statute, at the next term after which 
€ bond and transcript of the preliminary hearing were filed in the 


Sunty Court, nor was there any arraignment of the defendant had, or 
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plea entered , and therefore the Subsequent proceedinzs were and are 


‘a nullity. 

In view of the conclusion we have reached, it is unnecessary 
for us to review the evidence, or express an opinion concerning it, 
for the reason that the reversal is based uvon matters not pertaining 
‘to the evidence heard on the trial of the cause. 

The first reason argued for a reversal is that the court 
| 
| 


erred in refusing to grant appellant's motion for a continuance, 


| re ; , . Pare ; 
From what is disclosed by the affidavit filed in support of the motion 


‘the witness Paul Jones was a material one. We have examined the 
1 


affidavit carefully, and to our minds it is unusually complete and 


ful. in all matters of substance, and complies with the requirements 


as to form, The matters and things that it is claimed could be proven 

by the absent witness were very material on the part of the anpellant, 

| ; 

upon the trial of this cause. The testimony which the appellant sought 
l 


to prove by the absent witness is of such importance to him, that it 
} 


¥ 
y 


appears to us he was prejudiced in not being able to obtain a contin- 
uance. 

| It is next insisted that the court erred by proceeding with 
bh trial without an issue beine made up, as provided by the statute, 


and with no plea beins entered by or on behalf of the defendant. 


A proceedine under Chapter 17 of the Statute has always been 
Glassed amonz criminal cases. Kelly vs The People, 29 Ill. 337-290. 
Section 4, Chapter 17, Cahillts Statute, amone other things 


iprovides "The Court at its next term (meaning the next term after the 





t 






®fendant has been bound over to the county court), shall cause an 


@al father of the child or not, which issue shall be tried by a jury.” 
In discussing the question of practice in such cases, in 
Mooney vs The People, 96 Ill. App. 622, on pave 626 the following 
i 


age was used t= "The court having therefore properly, although 


ve 
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informally disposed of the so-called plea in abatement, it was its 
duty as required by the statute to cause an issue to be made up, 
whether appellant, the person charged, was the real father of the child 
or not, and cause such issue to be tried by a jury. How, and in what 
tanner shall the igsue be made up? 

It has never been the practice, under the statute,to require 
formal Bieady daa no case has been found establishing a different rule. 
‘It has been held, however, that where the court had before it the 
sworn complaint, which shows the complete character of the charge, 
and the record shows a plea of not guilty, this is sufficient, The 
People -vs= Woodside, 723 Ill. 407." 

In so far as we are advised a bastardy proceeding has not 
only been classed among criminal cases but the proc edure has been 


n criminal cases. 


faa 


very much the same as 
In Goff vs The People, 311 Ill. App. 122, the plaintiff in 
error was indicted for assualt with a deadly weapon, with intent to 
Commit bodily injury, end was convicted and sentenced to vay a fine 
of Fifty Dollars, and costs of prosecution. A writ of error was sued 
out to reverse the judgment. One of the errors assigned by plaintiff 
in error, was that the court erred in rendering judgment on the verdict 
because no plea had been made or entered, and the court, among other 
things said, "An examination of this record discloses that the plain= 
tiff in error was never arraigned, and never entered any plea in the 
Case and that the court proceeded to trial without any plea having been 
entered, * * * * ® Tn order to constitute an issue to be tried, it 
is hecessary that a plea be entered, and if no plea is entered and a 
trial is had without such issue having been made it is, under the 
Several rulings of our court, a nullity.* 
To the same effect is Persefield -vse The People, 100 I1l. 


App. 488; vYundt -vs- The People, 65 Ill. 372-374. 
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In People -vs—- Ezell, 155 Ill. Aop. 298 in an action 
against the defendant for selling liquor in antisaloon territory, 
the court held that it was essential to a proper trial of a case, to 
enter a plea before vrocesdine with the trial, and in that case the 
court said "There is one error in this case that particularly nec- 
esSitates 2 reversal of the judement and sentence of the lower court. 
The record does not show that the defendant was arraigned, or that a 
plea of any kind was made by the defendant or entered of record. In 
prosecutions for mis-demeanors, the practice is to allow the piea of 
not guilty to be entered without arraisnment. But without this plea 
beings entered, there is nothines to be tried. The plea was not waived 
by the defendant and it must be held as error. for want of such plea, 
the judement should have been arrested. Johnson vs People, 25 Tli. 
314; Miller vs People, 47 Ill. ‘App. 472." 

In Goff ~vs- The People, supra, it is further said: "In 
this case, so far as the record discloses, there was no arraignment 
of the plaintiff in error and no plea entered by her, and under the 
h@ldings, of both the Supreme and Appellate courts, the trial was a 
Mullity, and the court erred in entering judgment without such a olea 
having been entered. It was not the business or duty of the plaintiff 
in error to see to the entering of the plea, and the going to trial 
Without the plea being entered was not a waiver of such a plea, and the 
Tendering of judgment uvon the verdict entered without such 2 plea, was 
erroneous. " 

In the instant case, it was necessary before the trial began 
that there be an issue of some kind, submitted for trial. ‘hile the 
form may not be of serious importance, it is necessary under the 
Statute, however, that there be a.plea entered. It was not incumbent 
Upon the appellant to see to the entering of the plea, and going to 


trial without the plea being entered, was not a waiver of such a plea. 
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This error can be corrected, and the accused required 


. plead before he is again placed on trial, 





Yundt -vs- The People, 


In view of the state of the record the judgment of the 


ty Court of La Salle county is reversed and the cause renanded, 


Reversed and Remanded, 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the sixth day of 


October, in the year of our Lord one thousand nine hundred 


and twenty-five, within and for the Second District f thef , 
tate of Illinois: S) ee 
State inois a J vf yas itl 
a 1.A. 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M., JETT, Justice, 





JUSTUS L. JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, that afterwards, 


to-wit: On 
MAP 291996 . the opinion of the Court was filed in the 


oy Jk 


Clerk’s office of said Court, 


in the words and figures 
following, to-wit: 
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Bert W. Newton, Administrator 
of the Estate of George C. 


Newton, Deceased, , : 
yi Appellee, Appe@l from the Circuit 
ty Court of Rock Island 

» VSe County. 

», 


“Tllinois 0il Company, 

Appellent. oD A 1 T A rs) 3 Q 
ik Fed ji oe ® , 

Jett, Je 
/ 

’ This cause wes before this court at e former term, and an 


opinion was filed therein on February 16th, 1924, reversing the 


eause with » finding of fect. 


Subsequently, in Mirich VS. T. J. Forechner Contracting 

Bivens, 312 Ille 343, it was held that in actions at lew tried by 
@ jury where the eviience is conflicting and on the pert of the 
plaintiff tends to establish a cause of action, the Appellate Court 
is not authorized to reverse a judgment for the plaintiff and make 
a finding of fact without remanding the case. 

| A petition for a writ of certiorari was filed in the 
Supreme Court which was granted, and the court reversed and remanded 
the cause to the Appellete Court of the Second District with directions 
to ress unon the errors assigned. 


The ovinion heretofore filed in this cause is adopted as 


& 


the opinion herein and is refiled, with the following modification: 


‘Strike out of the former opinion the following: 






"We conclude, therefore, that the judgment of the court 
below should be reversed, which is accordingly done. 


Judgment reversed with finding of fact. 


Finding of fact. We find that the fether and mother of 
the deceased were guilty of such contributory negligence 
thet 9s recovery is barred in this case." 


And in lieu of thet portion of the former opinion which 
stricken substitute the following: 


The judgment of the Circuit Court of Rock Island County 
is reversed and the cause is remanded. 


Fi 
/ Reversed and Remanded. 
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STATE OF ILLINOIS, (.. 
SECOND DISTRICT. eae I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said 4 Nate Court, at Ottawa, this SY TK _day of 
' in the year of our Lord one thousand 
Ys 
nine hundrecLand twenty- CA i 


‘of the Appellate Court. 
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%, NE'TON, Administrator 3 
jof the ‘state of Ceorge 0 
|lNWevton, Deceased, ; 
Appellee, : APPEAL F200) TH CIRCLIT 
F a COUeT + ea - a RAND 
~T¥o~ : CCUNTY. 
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Npvellant. 


fhie cause was before this court at a former term, and 
jan ovinion eas file@ therein on February 15th, 1924, veversine the 

\¢eause vith « findins of fect. 

Subsequsntly, in Virich -vs- T. J. 
|ine Comany, 312 T1l. 342, it was held that in actious at lav tried 
\ey a jury shere the evidence ie conflicting and on the part ef the 


to entablisch « cease of action, the Anpellate court 


tial 
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Jie not authorized te roverse 2 judmment for the tlaintiff ond meke 
finding of fact without remanding the case. 

A vetition gor a writ of certiorari css 
|Suprens Court which eae sranted, on’ the court reverse’ sn¢ remanded 
| the esuece te the Apoellietse Court cf the Secend Cictrist sith 
iiteeations t¢ pass upon the errers arsioned, 

} The opinion heretofers flied in this cause is asonted 


@¢ the ocinien herein ond is vafiled, with the felleving modifications 


ee 


"We conclude, therefore, thet 


the - judeomant of the Gourt 
belos should be reversed, which is & 


ts 
ceo swrdingly Jone. 
Judgement reversed with finting of fact. 

Findins of fact. Ye find that the father and mother of 
the deceased were suilty of such contributory nezlicence 
thet a recovery is barred in this case.* 

And in lisu of that sortion ef the former opinion 

‘Which is stricken substitute the follovins: 


“Phe judement of the Cirquit Court of Peck Tsiand 
County is reversed an? the esuse isa renrnded. 


Reversed and “ssended. 
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and twenty-five, within and for the Second District of the 


| State of Illinois: 







Hon. THOMAS M. JETT, Justice. # 
JUSTUS L. JOHNSON, Clerk. 


.\ E. J. WELTER, Sheriff. 
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BE IT REMEMBERED, iy eer eee On 
7, 
| MAR 2 9 1996 the opinien of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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October Term A. D. 1925. 


é 
Otto J. Guelda, 


Plaintiff in error, Error to the 
VS. Circuit Court of 
Charles Rockabrand, La Salle, County. 


Defendant in error. ves 4 1 if A CG 3 Q) 
pelle WJ 


Jett, J. 

This is an action of trespass begun in the Circuit court of 
is Selle County by Otto J. Guelda, plaintiff in error, hereinafter 
termed "pleintiff" against Charles Rockabrand, defendant in error, 
hereinafter called "defendant" to recover dameges for personal injuries 
Which the plaintiff alleges he sustained by being wilfully and 
maliciously assaulted end kicked in the ribs by the defendant, on the 
14th day of April, 1921, in Earlville, in the county of La Selle. A 
jury triel was had with » finding in favor of the defendant. Judgment 
was entered on the verdict, to reverse which, this writ of error is 
prosecuted. 

The declaration consists of two counts in trespass vi et 
armis. The pleas of the defendant were the general issue and son 
esault demesne. The plaintiff filed © general replicetion de injuria. 


The parties to this proceeding are farmers living nesr 





Eerlville in Le Salle County. There was some difference between them 
growins out of the trespassing of stock and for the hauling of ecertsin 
grein which it wes claimed had not been peid for, snd the pleintiff 
brought suit before e justice of the peace in Ferlville who hed his 


office on the second floor of the City Hell in said tow. ‘The matter 








. brought to an issue on April 16th, 1921. 

The plaintiff went to the city hall and hed © talk with the 
ustice of the peace relative to the getting of additions1 witnesses. 
| left the hall and went down the stairway end as he passed to the 


1k leading to the street the defendent was on or near the platform 
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4n front of the hell. The plaintiff after reaching the sidewalk 
B nelnded to return snd ssk the justice of the peace something further 
Rout the witnesses and turned to go back to the office of the justice, 
and as he did so the defendant gave him e kick with his foot striking 
him in the breast at about the short ribs, tearing the ribs loose snd 
gausing him injury from which it is claimed he still suffers. 

It is the contention of the defendant that at the time 
the difficulty took plece the plaintiff called him a vile neme and 
attacked him in # threatenins moods 

The evidence is conflicting as to just whst occurred at 


the precise moment sand immediately before the elleged assault was 


made s 


4 


There wre a number of reasons assigned for a reversel of the 
judgment. Owing to the conclusion we have reached we do not deem it 
Necessary to enter into any extended discussion of wheat the testimony 
discloses other than as above steted. The defendent pleaded son assult 
demesne, thereby admitting the allered assault. The plaintiff replied 
de injurie. The burden then rested upon the defendant to show, that he 
struck in his necessary self-defense, end thet he used no more force 
than was necessary, end these elements should not have been ignored or 
@liminsted by the modification of plaintiff's tendered instructions or 
by those given et the instance of the defendant. 

In a civil suit for assault and battery, in which the 
defendant pleads son assult demesne, the burden is upon him to show 
that he acted in his necessery self-defense, and that he used no more 
force than wes necessery, and the instructions should not ignore this 
element. The instructions in this case violeted this rule. Abt vs. 
Burgheim, 60 111.92; Gizler vs Witzel, 82 Ill. 322. Wells vs Englehart 
118 fil. App. 217. 
| Instrugtion No. 12 given on the part of the defendant is as 


follows: "The court further instructs the jury that if you believe 








that a witness has knowingly end wilfully testified falsely as to eny 
he material fact in the case, then and in that instance you may 


isregard the whole testimony of such witness: excepting as to 
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any fact or circumstances which said witness relates and which is 
corroborsted by other testimony or facts or circumstances proven on 
the trial which you do believe." 

Instruction No. 15 is subject to the same criticism as 
instruction No. 12 above quoted. 

Substantially the same instrtction wes given in Chicero 
& Alton Railroad Co. vs Kelly, Admr. 210 T11l. 449, ond the court 
in that case at page 452 seid: "We are of the ovinion the instruc- 
tion is in conflict with the long established rule of evidence 
in forme in this State end thet the giving thereof constituted 
reversible error.” 

Furthermore the record is replete with improper remarks 
and evidence of improper conduct on the part of the sttorney for 
the defendant in error, which conduct was in owr judgment very 
pre judicial to the interests of the pleintiff end should not have 
been tolerated. 

For the reasons indiceted the judgment of the Circuit 
Court of Le Salle County is reversed end the cause is remended. 


Reversed end Remanded. 
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SECOND DISTRICT. x T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
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7533 Agenda 18. 
OCTOBER TERM A. D. 1925. 
OTTO J. GUELDA, 2 4 1 I A. 6 a Q 
Plaintiff-in-error, 
vs Zrror to the 
CHARLES ROCEABRAND, Circuit Court of 
Defendent-in-crror,. LaSalle County. 
Jett, J. 


Tois is an action of tresvass besun in the Circuit Court 
of LeSelle county by Otto J. Guelda, plaintiff-in-error, herein- 
arter termed "plaintiff" acainst Charles Pockabrand, defendant-in- 
error, hereinsfter called "defendant" to recover damazes for person=- 
al injruies which the vlaintiff allezes he sustained by beins wilfully 
and. 2 aliciously assaulted end kicked in the ribs by the defendant, 
eon the 14th day of April, 1921, in Herlville, in the county of 
LaSalle. A jury triai was had with a findine in favor of the defend- 
ant. dJudgment-was entered on the verdict, te reverse which,. this 
writ of error is prosecuted. | 


The declaration consists of two counts in trespass vi et 


Qu 


|ermis. The pleas of the defendant were the general issue and so 


|essult demesne. The plaintiff fil @. zeneral replication de injuria. 
The parties to this proceeding are farmers living near 

Earlville in LaSalle county. There wes sorwe difference between them 

growing out of the trespassine of stock and for the hauling of 


\Gertain orein which it wes claimed had not been paid for, and the 


in Eerlville 


ley 
cr 
ti 
oO 
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o 
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plaintiff’ orought.suit before 2 justice c 
‘|who had his cffice on the second floor of the City Hall in said tom. 
The matter was broucht to an issue on April 14th, 1921. 

The plaintiff went to the city hall and had a talk vith the 
[justice of the peace relative to the cetting of additional witnesses, 
|He left the hall end went down the stairwey and as he passed to the 
jwalk leadine to the strest the defendant was on or near the platform 


front of the hall. The plaintiff after reaching the sidewalk 





concluded to return and ask the justice of the peace something 
| |gurther about the witnesses and turned to go back to the office of 
‘\the justice, and as he did so the defendant gave him a kick with 
\\|his foot striking hiz in the breast at about the short ribs, tear- 
_jimg the ribs lsose and causing him injury from which it is claimed 
he still suffers, 
% It is the contention of the defendant that at the time 
 |the difficulty took place the plaintiff called him a vile name and 
lattacked him in 2 threatening mood. 


Cater’ 


The evidence is confi 


ie 


etins as to just wnat occurred at 


_ the precise soment and immediately before the alleged assault was 


; i) 


‘ made. 
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There are a number of reasons assioned for 2 reversal 


of the judement. Owine te the conclusion we have reached we do 


. ‘lene testimony discloses other then as above stated. The defendant 
[pleaded con esgult demesne, thereby admitting the alleged assault.. 

| ie plaintire ireplied ge injuria. The ourden then rested uncon the 
efendant to show, that ne struck in his necessary self-defense, and 
hat he used no more force than was necessary, and these elements 
‘ghould not have been ignored or eliminated by the modification of 
plaintiff's tendered iustructions or by those given at the instance 
the defcondant. 

In a civil suit for assault 2nd battery, in rhich the 
eset cake gon assult cemesne, the burden is upon him to show 
at he acted in 2is necessary self-defense, and that he used no more 
force than was necessary, and the instructions should nct imnore this 
element. The instructions in this case viclated this rule. Abt vs 
Burcheim, 60 Ill. 92; Gizler vs “itzel, 82 I11. 322. ‘ells vs 
glehart, 118 Tll. Apr. 2317. 

Instruction Ne. 12 given on the part of the defendant is 
follows: “The court further instructs the jury that if you 


lieve that a witness has knowingly and wilfully testified falsely 




















ag to any one material fact in the case, then and in that instance 
you may disrecard the whole testimony of such witness excepting as 
to any fact or circumstances which seid witness relates and which 
is corroborated by other testimony or facts or circumstnaces vroven 
on the trial which you do believe," 

Instruction No. 15 is subject to the same criticism as 
instruction No, 12 above cauoted. 

Substantially the same instruction was given in Chicago 
& Alton Railroad Yo. vs “elly, Admr., 210 Til. 449, end the court 
lin that case at page 452 said: "We are of the opinion the inst- 


ruction is in conflict with the lons established rule of evidence 


Sa 


in force in this State and that the civing thereof constituted 
reversible error", 

Furthermore the record is reovlete with improver remarks 
and evidence of improper conduct on the nart of the attorney for 


a 


the defendant in error, which conduct vas in our judenent very 


ee ee 


prejudicial to the interests of the plaintiff and should not have 
been tolerated, 
For the reasons indicated the judgement of the Circuit 


Court of LaSalle county is reversed and the cause is remanded. 


Reversed and Remanded. 
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Begun and held at Ottawa, on Tuesday ,/ the Sixfh dayfof . 


™~ 3 


October, in the year of our Lord jone thousand nine “hundrea” 


f 
and twenty-five, within and for the Second Dist 


ict of the 


State of Illinois: 2 AY T/A Pia 


Hon. AUGUSTUS A. PARTLOW, Justig# 
Hon, THOMAS M. JETT, Justice 


JUSTUS L. JOHNSON, Clerk. y@ 


ral 


BE IT REMEMBERED, that afterwards, to-wit: On 
MAR 2° 1825 the opinion of the Court was filed in the 
Clerk’s office of gaid Court, in the words and figures 


following, to-wit: 








(or) 
Te) 


October Term, A. D. 1925 





‘The People of the State . 

| bef Illinois, 

| Defendant in Error, Writ of error to 

| VSe the County Court of 


| 
| 
Abe Berman, Boone County. 
j 


Plaintiff in Error. 


On Mey 14th, 1925 an information consisting of eight counts 
es filed in the County Court of Boone County against Abe Bermen. 
“The first count, stripped of 911 formslities, charges that "Abe Bermen 
on to-wit: the first day of September, 1922, at and within the towm of 
‘Belvidere, in the County of Boone, and State of Illinois, did then and 
ere unlawfully sell intoxicating liquor while the said town of 
‘Belvidere was then end there in prohibition territory contrary to the 
form of the statute in such cases made and provided and ageinst the 


“peace and dignity of the same people of the State of Illinois." 


It will not be necessery to set out the language contained 





in the other counts of the information bec°use they are not involved 
in this proceeding. 
q It appears that the plaintiff in error entered 2 plea 
Of guilty to the first count of the information end was fined $200.00 
amd was adjudged to pay said fine and the euntanksxus costs accrued 
in Said cause. 

} It is the contention of plaintiff in error thet the in- 


mation to which he entered a plea of guilty does not state sn offense 








against him and that the court erred in ac@epting a plea of guilty to 
€ said first count. 
It will be observed that the count charges that the 


Plaintiff in error "did then and there unlawfully sell intoxiceting 





















g8 

| aSeL . .A mel tedoted 

‘, * etstea edt ere 

a eSiomi f(y 
ot rorze to dinW toryH ot tusbroted . 

| to tuyod yvinuod oft 2av 

| - .gdood errood etamred ¢ 


TOTLE of Tttiatert 














atasoo ¢daie to unitatenos moliamrotai as S8eL ,AtaI yYsM nO 
emamred odA veantezs ytnuved enood to tx00 ytasod edt nt belt 
manmrred edA" gefd esegrusdo ,aettifamrot [fe to sae txts samen text ; 
to swot eft aiddiw bos ts ,8Sef ,redmetqe& to ysh taxit edé itiweo 
. bas sods brb atomttit to etet& baa ,smo0od %o Ysauo0 edd ot .9t0b 
to nwot Stee oft ofidw toupti guttsotxodnt [lea yilAwelas 9 

Bs eid of yrsittooso qrotixves noltididora mi erent ite edt esw orabe 
| edt vaniess bas bebtvotq bos ebsm asaso dose at otutate edt to 
",atomfiII to etet@ edd to eLqoeq omse ail? to yttmalh kaw 
bonistaoo ogsuans[l edt tuo tee ot yrseaeoon ed ton {ftw é1 
hbevlovai fom sts yond sessood moitsarotat edt to atnsoo tredto 
| -aitbessorg adit 


s6iqg gs Setetne torte mi Tittmislq odt tedt ersoqqs tI 


besxoos ataco wuuxatuatwas oft fos onit btse ysq of begbutbs asw 
; . o85I80 biee 

-xi eft. tadt tore at ttitaisi¢ to mottnetmoo edt et $I 4 
 eanctto as estete tom each ytling to selq a hetetme ad doidw ot sok 


ot utling to selq e guitgebos at berte trsoo edt tedd bas mtd 


edt ¢sdt eegreade tiusroo edt tadt Bbevreado od Ifiw t 


mitsotxotat flea yffutwelny evedt bas aed¢ 5tb" torre a 











iquor while the said town of Belvidere was then end there in prohibition 
territory." A count in these words does not state facts sufficient 

to charge an offense under the Progibition Act. Feople vs. Peiscez, 

226 Ill. App. 363; People vs. Wellece, 216 Ill. 120. 

“fo the same effect is People vs Martin, 314 I11l. 110; People 
ys. Barnes id 140; People vs. Minto, 318 Ill. 296. 

It has also been held that since no waiver or consent of 

a defendant to a criminal prosecution or esteppel against him can 

@onfer jurisdiction or suthorize his conviction in the absence of an 
accusation charging him with e #iolation of the criminal lew, end 

‘thet the court will not effirm a judgment where ae defendant was 

“hergea with no offanse against the law, when the fect is brought 

4 its attention, thouzh the defendant should not, either in the tréal 
:... of the court of review, object on thet ground. People vs. 

Wellace, supre; People vs. Minto, sypra. 

A For the reasons above indicateé the judgement of the County 


= of Boone County is reversed, 


- Reversede 
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BEATE OF ILLINOIS, } _. 

SECOND DISTRICT. (ST JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


A 
the above entitled cause, of record in my office. 
| 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this 39 day of 
eens ‘ in the year of our Lord one thousand 


nine hundred and twenty- 
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THE PEOPLE OF THE STATE 


OF ILLINOIS, , an: a 
241 T.A. 630 


Defendant in Error, 


vs "rit of error to 
ABE BERMAN, the County Court of 
Plaintiff in trror. Boone County. 


On May 14th, 1923 an information consisting of eight 
jJeounts was filed in the County Court of Boone County against Abe 
Seernan. The first count, stripped of all formalities, charges 
‘|that “Abe Berman on to-wit: the first day of September, 1922, at 
lana within the town of Belvidere, in the County of Boone, and 
{State of Illinois, did then and there unlawfully sell intoxicating 
Biiiquor while the said town of Belvidere was then and there in 
prohibition territory contrary to the form of the statute in such 
ases made and provided and against the peace and dicnity of the 
same people of the State of Illinois." 
It will not be necessary to set out the lansuace con- 
jtained in the other counts of the information because they are 
hot involved in this proceeding. 
) It appears that the plaintiff in error entered a plea 
guilty to the first count of the information and was fined 
$200.00 and was adjudged to pay said fine and the costs accrued 
| said cause. 

“It is the contention of plaintiff in error that the in- 
mation to which he entered a plea of guilty does not state an 
pf fense acainst him and that the court erred in accepting a plea 


guilty to the said first count. 


















It will be observed that the count charges that the 

| plaintiff in error “did then and there unlawfully sell intoxicating 
liquor while the said town of Belvidere vas then and there in 
\prohibition territory". A count in these words does not state 
facts sufficient to charge an offense under the Prohibition Act, 
People vs Peiscz, 326 Ill. App. 363; People vs “allace, 316 111. 
120. 

To the same effect is People vs Martin, 314 T1l. 110; 
People vs Barnes id 140; People vs Minto, 318 Ill. 293. 

It has also been held that since no waiver or consent of 
defendant to a criminal vrosecution or estoppel against him can 
onfer jurisdiction or authorize his conviction in the absence of 
an accusation charging him with a violation of the criminal law, 
and that the court will not affirm a judgement where the defendant 
as charged with no offense against the law, when the fact is 
brought to its attention, thouch the defendant should not, either 
in the trial court or the court of review, object on that ground, 
People vs Wallace, supra; People vs Minto, supra. 

For the reasons above indicated the judzment of the 
county Court of Boone County is reversed. 


Reversed. 
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State of} Illinois: 


resent--The Hon. NORMAN L. JONES, Presidin 
Hon. AUGUSTUS A. PARTLOW, Ju 
Hon. THOMAS M. JETT, Justi 
JUSTUS L. JOHNSON, Clerk 


E, J. WELTER, Sherirt.f 


BE IT REMEMBERED, that afterwards, 
MAR 2 ¢ 1926 


to-wit: On 
the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 





d nine hundred™ 








76562 
October Term A. 


Carl Blomgren end Elmer 
iling, Partners doing 

business under the firm 

mame of Moline Oskland 


Company, 
Appellants, 
VS. 
Andrew Stotmeister, 


Appellee 


Jett, Js 


ies] 
<O 


D. 19265 


a 4 1 K Cen 
‘eta ~) ey 


t* 
: 


Appeal from the Circuit 
Court of Rock Island 
County. 


This is an action of replevin instituted by Carl Blomeren 


end Elmer J. Reiling, 


partners doing business under the firm name 


of Moline Oakland Compeny, eppellants for the recovery of an Oakland 


automobile from Andrew Stotmeister, appellee. 


A jury trial was hed and s finding for appellee. 


having been rendered upon the verdict of the jury, 


Secute this appesl. 


Judgment 


appellants pro- 


Appellents are automobile dealers and had a seleqegzent by 


the name of Dan Morris. 
mobile to appellee. 
Signed st the farm of appellee. 


They negotiatéa a sele of an Oakkend auto- 
A contract wes entered into and en agreement 


Elmer Reiling, one of the appellants, 


wes at the farm at the time of the execution of the agreement but did 


not see the contract signed because the transaction eppesrs to heve 


a place between appellee sand Morris. Reiling had been to see 








‘@ppellee was to turn in es pert payment for the new car, 


the contract was entered into, 


a8 a demonstretor. 


‘Reiling end Morris were in on the dey they went to the ferm, 


appellee a number of times before the contract was finally entered 


It provided for e cash payment of $800.00 and an ola car which 


at which 


wes a new car but had been used 


A few days after the contract had been entered into Morris 
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met appellee in Moline, and proposed that he pay for the car and 
teke the demonstrator to use until the new cer should be delivered 


.) 


to him. To this suggestion of Morris" appellee replied that he would 
heve to see his banker. Appellee end Morris went to the bank, where 
i ellee procured a cashier's check payable to lforris and after 
receiving the check Morris left the bank with appellee and shortly 
theresfter he suggested to appellee that he needed $20.00. After 
| me conversation they stenped into another bank end Morris was intro- 
meed by appellee. Morris indorsed the check and the bsnker cashed 
it. Morris received the money end ebsconded &nd eppellee took the 
demonstrator and this replevin suit followed. 
3 It is earnestly insisted by appellants that Morris wes not 
their sales agent. The record discloses thst appellants were desirous 
of selling appellee an Oakland automobile. Appellant Reiling made 8 
number of trips alone to the farm to see appellee relative to the 
sale. Later on he anpeered at the farm accompanied by Norris. On 
the trip Morris made with appellant Reiling, he immediately became 
very active in the matter of selling appellee the crr. It was 
lorris who finelly obtained the contrect from appellee. 


The record discloses thet Reiling had informed appellee that 


is had e partner in his business but did not mention his name. 










ippellee knew Reiling but not Blomgran. There sre many other facts 
cireumstances disclosed by the record end from 211 of which we 
convinced that Morris was the sales agent of anpellsnts. 

It is next insisted by appellants that an egent hes no 
authority to sell property and receive ~eyment therefor. The general 
ule, as we understand it, is that an azent who has been held out as 
lothed with apparent authority to sell property may receive paynet 
r the same. Simmons Motor Co. vs Dudley, 196 Ill. App. 329. 

The sale in this instaice as disclosed by the evidence was 
mpletea when the money was paid by appellee. to Morris who had been 


1d out to be the egent of appellants. 


It is also urged by eppellents thet even though the authority 
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of the agent to sell carried with it the authority to receive pgyment, 
appellee did not buy the demonstrator but bought = new car to be 
delivered to him et e later date snd therefore he hes no right to 
retain possession of the demonstretor. We can net agree with this 
contention. Morris was in possession of the demonstretor at the time 
he received the cash payment of “800,00. He had been acting ss sales 
Bent and the trensection wes within the scope of his apparent 
authority. If aprellsnts themselves head mede the same contract as was 
“made by Morris with appellee, there can be no doubt that appellee 
would have the right to retain oudeasicn of the demonstrator until 
anew car was delivered to him. 
It is insisted that the verdict is not sufficient to sunport 
the judgment because it fails to find the issues for the defendsent 
and thet the right of property is in him. There is no merit in this 
contention. 
‘The record discloses that the court instructed the jury as 
to the form of the verdict as follows; 
"If you find the issues in this cause in favor of the 
plaintiff, the form of your verdict will be es follows: 
"We, the jury, find that the property of the Oaklend 
Automobile was in the pleintiffs and not in the. defendant'". 
: "If you find the issues in this case in favor of the 
defendant, the form of your verdict will be as follows: 
"We the jury, find that the property of the Oakland 
automobile was in the defendant, snd not in the plaintiffs". 


The jury returned the following verdict: 


"We, the jury, find thet the rroperty of the Oskaand 
. automobile was in the defendant end not in the plaintiffs." 


The only issue in the case was es to the right of property 
€@nd we are of the opinion thet the instruction es to the form of the 
Verdict and the verdict itself are substantislly correct. 

It is also argued that the judgment fails to sdjudge 
that the defendant heve and recover the property. It is trve the 
judgment is informal. ‘The judgment in supported, however, in 
Bledsoe vs. Zeigenhein Bros. Purniture Co., 161 Ill. App. 146-148. 


We sre of the opinion thet thé objection to the judgment is not well 
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Some discussion is hed relative to the rulings of the 

ourt upon the trial of the cause as to the admissibility of certain 
vidence. while there may be some slight error in such rulings 

et, after an examinstion of the record we are not prepared to say 
thet they are sufficient to warrant a reversal of the esse. 

We conclude, therefore, that the judgment of the Circuit 
jourt of Rock Islend County should be affirmed, which is accordingly 
lone. 


Judgment Affirmed. 
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SHATEH OF ILLINOIS, | .. 
SECOND DISTRICT. (58: | JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this co 





_day of 
23 . in the year of our Lord one thousand 
: 3 
nine hundred and twenty. ¢-©-F : 
AAa~ 


k of the Appellate Court. 
ie ie 


Jit alow Boom 
slsugA elt to Aisi MOEWHOL wf cCUTeUL NP Vo AP OTEIREr: Cer 
é ye pee au 
2 bits ebrooa lt ott lo ieqood bas .ziontlil to ssid of) to toimtenT, bose’. 


nue hs 5 aie i A ; ir . et eo 
suo oisileaqs. bise od te mointqo. alt, to, yqgoo onal set yaiogsto? ort, dad asad 


aie ywormiieot al 
s a1uOO!' stellogq® bise 


f34 ea 
WL whe. xX oe 


wat bun borbrurl aster 


Watet Pittes 


SGGK. SAS Xo VD, 











_ 


‘ eer ITNT EDDIE ELEN Ce 
on erent ~ 


OCTOBER TERM A. D. 1925. 


woe ne om eee ne re 


7562 Sgeenda 39, 


CARL BLOMCGREN and SLME 
REILING, Fartners doing 
pusiness under the firn 
name of Moline Oskland 
hia GIRGULT 


Appellants, SLAND 





ANDREW STOTHEISTER, 


Jett, d. 


This is an action of replevin inatituted by Serl Blomeren 
and Elmsr J. Rgiling, artners doing business under the firm name 
of Moline Sakland Company, «ncpellants for the recovery of an Qaklend 
automobile from Andrew Stotmelater, appellee. 

A jury trial wes had and a finding for appellee, Judcgwent 
having been rendered upon the verdict of the jury, empellantes pro- 
sscute this appeal. 

Appellants are @utomobile dealers and had a solespgent by 


the name of Dan Morris, They negotiated a sale 


oS 


f an Oakland auto~ 
mobile to appellee. A contract was entered into and an avreement 
Blened at the farm of appellee. Elmer Reiling,one of the appellants, 
sastad at the farm at the time of the execution of the agreement but did 
not see the contract sicned because the transaction appears to have 
taken place between appellee and ‘Morris. Reiling had been to see 
appellee a number of times before the contract was finally entered 
into. It provided for a cash payment of $800.00 and an old car which 
appellee was to turn in as part payment for the new car, The car 
Reiling and Morris were in on the day they went to the farm, at which 
time the contract was entered into, vas a new car but had been used 


as a demonstrator, 
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A few days after the contract had been sntered into 

Morris met appellee in Moline, and proposed that he pay for the car 
anc take the demonstrator to use until the new car should be delivered 
to him, To this sugeestion of Morris! appelise replisd that he would 
have to see his banker. Appslloa and Morris vent to the bank, where 
Bppellee vrooured a cashier's check payable to Morris and sfter 
reoeivine the check Vorris left the bank with appellee and shortly 
‘thereafter he sugrested to arnelles that he needed $20.00. After 
some conversation they stepped into another bank and Merris wae 
introduced by appellee. Morris indersed the check and the banker 
eashed it. Morris received the money and abeconded snd appellees tock 


the devionstrator and this revlevin suit followed, 


their salesacent. 
Of sollinc appellee an Oakland automobile, ‘Aopellant Yeiling made a 
Mimber of trips alone tc the farm te see appeal 


Later on he aopeared at the farm accompanied by Morris. Cn the trin 


Morris made =i with © appellant Reiling, he impediately became very 
active in the matter of selling appellee the car, It vas Horris who 


finally obtained the contract from appellees. 










The recerd discloses that Feiling head interned apnelies 
& he had a partner in his business but did sot méntion hia name, 


Mallee knew Rgiling but not Blomeren. ‘hers are many other facts 


A circumstances disclosed by the record and From all of which ve 


ales ant oF anpellants. 
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It is next insisted by appellanta thot an arent has no 
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uthority to sell oroperty und receive payment therefor. The general 

4¢,89 we understand it, is that an agent who hes been held out as 

‘Glothed with apparent authority to s¢11 property may receive payment 
ir the same. Simmons Motor Co. vs Dudley, 196 Ill. App. 329, 


The sale in this instance as disclosed by the evidence was 























otei Dersiae aaed bed tosttaco ed} tedte evab wot A 
169 edt tot ysq ed dedd Besogorq bre ,eatlok at estteaqs ten a) 
hevevileh ed bivode tes wem odt [tiny eau ot rvolstdanomeb ont awa 


bluow ef tadt hetiqes eeileqas taltroll to rottaoseua bis at 





eerin ined edt of tno alazoM bas eofleaqh -teulsted eff Boe 
tetis. bar abs tom ot efdeyeq Aoedo & treLiese 8 heweens eett 
vidrore has eatleqas diw taed edt Mot alviot tsedo sat pate 
esta ,00. OR? b hebeur od test estlaqce oe hoteesaum on” 

new alco dis tesd aertone ofnt ‘pegcete qed’ ‘HO be ev. 8 
colnet ond f bas voedo ortt heprohnd edbecol! “ poktiqas: w > 
‘dont e@floags has hobmevads bane yanoe odd haviover ebn cou” 
abe ~ shenoltor tian alvolges. € erat bea ‘pod actancsis 


ton naw aixrol padt etoatlogas, yd Ageaiaat vbteantne: ar at 





auonined exov aigsilegas tadt. enol: elb. Dreges. eT, 
A § shan paifiee sas fteqers sol idemodap cere aa extoane ube. 
“eles add of arkteter se lleqgs Sep oF arta, pit od eants ae qi 


gies edt 0. .aberol yd betanqmonss rere, ait ‘ta fexdeans oe a0 
qrey susoed vieotstheunt of ,gailienh tent lsqas e ties 
“Oi abrvoll esr o>. tes edd solloane antifon % to seat as ‘ont at 


8 eft: SSR, MOR a tensta00, oni i es dis 





pe tone Bort ohe hed srk lt hed beet papolon: ae » 00; pT 
sears asl so diersen dou Deb. sud, pan tend etd se oad gag) a bed 
etoat sods O Vite ots, erode. anoteOL, fon tod, patlige orm 28, 


iF ¥ 


ee Hobdy te.tta. mort has, BLOGS » it ae bas ed 





PR Bad cage Ne gah e wal Lagas we betes pat “dxen at ‘ 
fazenen odl., .xOtexgdt. tmomyen, avdeges Dae “yoogens, ite. At-3 
es.tyo bled cood eed ode droga, ge gadis at. aid, haste neha ou 
dronysa. avieces yor. yinegone tion. of yt hwo sag. SRO TSA, Aten 

: OSE G0, LIT SCL, WeLbadl ey, ..00, nakok, promt | 
mi! > 2s evdsbive edd yd Seaoloe tb Bs eonstant aiid ot fea oft 











Se 


acs 


= 


eompleted when the money was mid by appellee to Morris who had 
been held out to be the agent of avpellants. 

It is also urged by aptellants that even though the author- 
ity of the egent to sell carried with it the authority to receive pay= 
ment, apvcelilee did not buy the demonstrator but boucht a new car to 
be delivered to him at a later date and therefore he hes no rizht to 
retain roesession of the dsmonstrator. “We cam noYagree with this 
Gontention. Morris was in possession of the demonstrator at tne tine 
he received the. cash payment of $800.00. He had been acting as sales 
agent and the transaction was within the scope of his ayparent author= 
ity. If appellants themselves had made the saswe contract as was made 
by Morris vith arvellee, there can be no doubt thet appellee would 
have the richt to retein vosseseion of the demonstrator until a new 
car was delivered to him. 

It is insisted that the verdict is not sufficient to support 
the judewent because it fails to find the issues for the defendaat and 
that the right of oroperty is in him, There is no merit in this con- 
tention. 

The record discloses that the court instructed the jury as 
to the form of the verdict as follows: 

“If you find the issues in this crzuss in favor of the 

plaintifi, the form of your verdict will be as foliews? 

‘We, the jury, find that the property of the Oakland 
Automobile was in the plaintiffs and not in the défendant'*, 
"If you find the issues in this case in favor of the 

defendant, the form of your verdict will be as follows: 
‘We, the jury, find that the property of tiie Cakland 
eutomobile was in the defendant, and not in the vlaintiffs'!, 


The jury returned the followine verdict: 


"Ys, the jury, find that the vroperty of the Oakland 
automobile eas in the defendant anti not in the piai 


The only issue in the cese was as to the right of property 
ana we are of the opinion that the instruction as tc the form of the 


Meraict and the verdict itself are substantially correct. 
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is also arepued that the judgement fails to adjudre 
that the defendant have and recover the property. It is true the 


mn, 
£ 


judgment is informal, ne judement is supported, however, in 
Bledece -ve~ Zsigenhein Eros. Furniture Co., iS) Ill. App. 146-148. 
Me are of the opinion that the objection to ths judgment is not 
well taken. 

Some discussion is had relative to the rulings of the 
Court uvon the triai of the cause as to the admissibility of certain 
evidence. “hile there may be some slicht error in svch rulings 
yet, after an examination of the record we are not prepared to say 
that they are sufficient to warrant a reversal of the case. 

Ye conclude, therefore, that the judzment of the Circuit 
Court of 2ock Island County should be affirmed, whioh is accordingly 
done, 

Judzsment Affirmed. 
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3egun and held at Ottawa, on Tuesday, t¥e sixth day oF 
Ochober 8 in the year of our Lerd/ on 


and twenty-five, within and for ae rere District of the 


State of Illinois: oO A a : 
‘, 2411.4. 631 
Present - ~The Hon. NORMAN L. JONES, Presiding ee 4 


‘\, Hon. AUGUSTUS A. PARTLOW, Justice. 





4 Hon. THOMAS M. JETT, Justice. 
“JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED , til eserves, tO=W lets On 
AR 
MAR 2918 28 the opinion of the Court was filed in the 
Clerks office of epic, a fourt, in the words and figures 


following, to-wit: 
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Johr W. Glescow, 
appellee, 
Appeal from the County Court 
VS. 
of Peoria County. 


Family Wet Wash Laundry 
of Pecria, a corporation, 


: > 6» 
appellant, D) 4 1 1A. Hy od 
Jett, J* 

John W. Glascow, appellee, brought suit in the county court of 
Peoria county, against the Family Wet Wash Laundry of Peoria, a 
corporation, appellant, to recover for services as a book-keeper, 

A jury trial was had and appellee obtained a judgment for $385.50 
from which appellant prosecutes this appeal, 

The declaration consists of the common counts in sssumpsit for 
work and labor to the amount of $500.00, and for interest in a like 
amount, and a special count stating that the defendant had requested 
the plaintiff to perform certain work and services for it, for which 
it promised to pay the plaintiff on request, as much as the said 
services were reasonably worth. The plea of the general issue was 
filed by the defendant. 

It is the contention of appellant that the verdict of the jury 
is against the manifest weight of the evidence; that evidence of the 
reasonable value of plaintiff's services was not admissible, end that 
certain instructions given on the part of appellee, should not heve 
been given. 

The evidenge shows that in October, 1920, apvellent employed 
Bppellee as book-keeper at a salary of fifty dollars per month, and 
he was so paid until January first, 1921, After that dete it is the 
contention of appellee that he requested appellant to increase his 
Salary to One Hundred Dollars per month. Appellee insists appellant 
agreed to the tucrease and agreed to pay him st the rate of One 
Hundred Dollars per month; that he was paid at the rate of One Hundred 
Dollars per month for January, February and March, but was not paid 


for April, May, June and a part of July. 
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Appellee had done some work for appellant in the filing of 

a claim for the refunds of taxes for the year 1919, which, however, 
is not involved in this pgebsd ines In discussing the work for the 
year 1921, appeliee and the maneger of appellant discussed the fact 
that in order to make up the tax returns for the year 1920, it would 
be oe eepee for appellee to go back over the books, not only for 

-the year of 1920, but also for the year 1919. Also, that the cor- 
poration reports were to be made out and that all of this work was 
in addition to the regular book work which appellee was engaged to 
do when he began his employment in October, 1920. 

Appellant insists the contract wes for but $50.00 per month and 
that it was never changed, and appellee has been paid in full. In 
support of the position of appellant certain checks were introduced 
in evidence showing payment during the latter part of 1920, at ‘50.00 
per month, also evidence that certain sums had been paid the first 
part of 1921, which payments appellant claims were at the rate of 
$50.00 per month. The evidence is conflicting. It was a question of 
Dect for the jury to say whether the salary was {50.00 or $100.00 
per month after January ist, and we do not feel justified in reversing 
the judgment on the ground that it is contrary to the weight of the 
evidence. 

On the trial appellee introduced evidence as to the reasonable 
value of the services performed by him and eppellant insists that this 
was an error for the reason that there was san express contract for a 
Specified amount. It is quite apparent from the evidence that there 
Was some talk and negotiations with reference to an increase to 
$100.00 per month. It is insisted by appellant thet unless appellee 
proved that there was an increase it would necesssrily remain {350,00 
per month. 

The rule is that where the declaration contains the common counts 

With a special count on a contract for services, and there is a dis- 


pute between parties as to the compensation plaintiff wes to receive 
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under the contract, plaintiff is not limited to the special count 
on the contract, but may offer evidence of the reasonable velue 
of the services performed, and may recover on quantum meruit, if 
the jury believe there was no meeting of minds of the parties as 


to the terms of the contract. People's Claim Adjust. Co. v. Darrow, 


472 Tll. 62-64, 


However, it appears that the appellant was not injured by the 
court allowing appellee to offer evidence of the reasonable value of 
the services for the reason that the jury's verdict must heve been 
based upon the fact that there was a specific contract for $100.00 
per month, This conclusion is reached by reason of the amount found 
by the jury in favor of appellee. ; 

It is also insisted by appellant that the instructions given on 
behalf of the appellee are erroneous because they repeated the law 
bearing upon the preponderance of evidence and the burden of proof. 
We have examined the instructions complained of, and are of the 
opinion that the court could have properly refused some of then, 
not upon the ground that they did not\oontain a fair statement of 
the law, but because they were a repetition of other instructions 
which were given. While the instructions may be subject to criti- 
cism, we do not think it was reversible error to give then. 

The judgment of the County court of Peoria county, will therefore 
be affirmed. 


Judgment affirmed. 
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SrATH OF ILLINOIS, |... 
SECOND DISTRICT. VS 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


ia and for said Second District of the State of Ilinois, and keeper of the Records and Seal thereof, 


| 
| 
] 
1 
4 
i 
| 
f 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


1 : : : 
the above entitled cause, of record in my Office. 


\ In Testimony Whereof, I hereunto set my hand and affix the seal of 
; said Appellate Court, at Ottawa, this 39 ar iN day of 
\ = PV BIC ‘ ‘in the year of our Lord one thousand 

nine hundred and twenty- Ate = 
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of the Appellate Court. 


{i 
hd, iin 


POM re 


Bava 


riowt bos bsibarsd ent 








| 7567 Agenda 42, 


OCTOBER TERM, A. D. 1925. 


1a W. GLASCOW, 
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Appellee, : 
AP P LAL FRO MM THE CO U N TY 
COURT OF PEORIA COUNTY. 


vs 


FAMILY WET WASH LAUNDRY 


OF PEORIA, a corporation, 


Appellant. 
Jett, J. 


John W. Glascow, appellee, brought suit in the County 
court of Peoria county, against the Family Yet Wash Laundry of 
Peoria, a corporation, appellant, to recover for services as a 
book-keeper. A jury trial wee had and appellee obtained a judgment 
for $385.50 from which appellant prosecutes this appeal. 

The declaration consists of the common counts in assump- 
sit for work end labor to the amount of $500.00, and for interest 
in a like amount, and a special count stating that the defendant 
had requested the plaintiff to perform certain work and services 
for it, for which it promised to pay the plaintiff on request, as 
Much as the said services w ere reasonably vorth. The plea of the 
general issue was filed by the defendant. 

It is the contention of appellant that the verdict of the 
jury is against the manifest weicht of the evidence; that evidence 
of the reasonable value of plaintiff's services was not admissible, 
and that certain instructions viven on the part of appellee, should 
not have been civen. 

The evidence shows that in October, 1920, appellant employed 


appellee as book—keeper at a salary of fifty dollars per month, and 


he was so paid until January First, 1921. After that date it is the 


contention of appellee that he requested appellant to increase his 
Salary to One Hundred Dollars per month. Appellee insists appellant 


agrecd to the increase and agreed to psy him at the rate of One 
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Hundred Dollars per month;that he was paid at the rate of One Hundred 

Dollars per month for January, February and March, but waa not paid 

for April, May, June and a part of July. 

j, Aopellee had done some work for appellant in the filing of 

a claim for the refunds of taxes for the year 1919, which, however, 

4s not involved in this proceeding, In discussing the work for the 

year 1921, jappellee and the manager of appellant discussed the fact 

that in order to make up the tax returns for the yesr 1920, it would 
necessary for appellee to co back over the books, not only for 

the year of 1920, but also for the year 1919, Also, that the corpor- 

ation reports were to be made out and that all of this work was in 

Ratition to the recular book work which appellee was engaged to do 

when he began his employment in October, 1920. 

" Appellant insists the contract vas for but 750.00 per 

month and thet it was never changed, and appellee has been paid in 

full. In support of the position of anpellant certain checks were 

introduced in evidence showine ‘payment durins the latter part of 1920, 

at $50.00 per month, also evidence that certain sums had been paid the 















first part of 1931, which payments acpellant claims were at the rate of 
$50.00 per month, The evidence ise conflicting. It was a question of 


fact for the jury to say whether the salary was $50.00 or 3100.00 per 


ence, 
' On the trial appellee introduced evidence as to the reason— 
le value of the services performed by him and appellent insists 

at this was an error for the reason that there vas an express con- 
act for a specified amount. It is quite apparent -from the evidence 
there was some talk and negotiations with reference to an increase 
| $100.00 per month. It is insisted by appellant that unless appellee 
i 


Oved that there was an increase it would necessarily remain %50,00 


month. 
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ah spute between parties as to the compensation plaintiff was to re- 
‘ooive under the contract, plaintiff is not limited to the special 
count on the contract, but may offer evidence of the reasonable value 
‘of the services performed, and may recover on quantum merit, if the jury 
‘pelieve there was no meeting of minds of the parties as to the terms 
| f the contract, People's Claim Adjust. Co. vs Darrow, 172 T1ll. 62~64, 
However, it appears that the appellant was not injured by the 
\ogurt allowine sopellee to offer evidence of the reasonable vilaue of 
he services for the reason that the jury's verdict must have been 
se upon the fact that there was a specific contract for /100.00 per 
ath, This conclusion ig reached by reason of the amount found by 
he jury in favor of appellee. 
It is also insisted by appellant that the instructions 
| iver on behalf of the appellee are erroneous because they repeated 

| law bearing upon the preponderance of evidence end the burden of 
oof. We have examined the instructions compleined of, 2nd are of 
We Opinion that the court could have properly refused sone of them, 
‘not upon the zround that they did not contain a fair statement of the 
ty but because they Pere a repetition of other instructions which 
fre given. While the instructions may be subject to criticism, we do 
not think it was reversible error to sive them, 


The judgment of the County court of Peoria county, will 


Judgement affirmed. 
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AT A TERM OF THE APPELLATE COURT, 
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Begun and held at Ottawa, on Tuesday, the si 








OQetober, in the year of our Lord one th usand nine hundred ines 


and twenty-live. within and for the.Sebond District of the 


PIS: 


iPresent--The Hon. NORMAN L. JONES, Presiding ee. 


State of Tllinois: 
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Hon. AUGUSTUS A. PARTLOW, Justice. 
\ 
Hon. THOMAS M. JETT, Justice. y 
t 4 j 
JUSTUS L. JOHNSON, Clerk. f 
E. ¥. WELTER, Sheriff. g 
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BE IT REMEMBERED , that afterwards, to-wit: On 
MAR 2 9 1926 the opinion of the Court was filed in the 
Clerk’s office of said Court, in; ‘the words and figures 


# 


following, to-wit: 


; 
| 








7575 45 
October Term, sa. D. 1925. 









omas F. Mack, Receiver in 
e Matter of Blizabeth Mack 


6 James Nolan, et al, 9 4 1 T A, eC 3 1 


Appellee, 
Appeel from the 
aS Circuit Court of 

Ihe Liverpool end London and Mercer County Illinois. 

Robe Insurance Company, Ltad., 

Corporation, 
q Appellant. 

tt, J. 
b Thomas F. Mack, receiver in the matter of Elizsbeth Meck 


aginst James Nolan, et sl, appellee, instituted this suit aseinst 
The Liverpool snd London and Globe Insurence Company, Ltd., a cor- 
poretion, appellant, in the circuit court of Mercer county, on a 
policy of fire insurencee Appellant filed a demurrer to the declaration 
which was, by the court, overruled and it elected to stand by its 
demurrer. “vidence was hesrd and judgment rendered in fevor of 
appellee for $1,000, the «mount of the losse Appellant prosecutes 
this appesl. 
The only question involved in the case is, did the court err 
in sustaining the demurrer to the dcecleration? 
: For the purpose of this opinion appellee will be celled 
pleintitt and appellant the defendent. 

The pleintiff in his declsration cherges that the defendent, 
on, to-wit: the 27th day of February, 1920, in, to-wit; the Villege 
of Viola, Mercer County, Illinois, made its policy of insur-nce end 


lelivered the seme to James Nolan, assured mentioned therein, end for 









@ considerstion therein expressed promised the seid James Nolan, 

the terms of the said policy end the conditions thereto annexed, 

ch said policy and conditions sre fully set out in the declaration. 
| The declaration further charges th-t on the 19th day of 

ary, 1919, Gustaf Tollenaer was the owner of the real estate on 


Gh was located the buildings and property insured, covered by 
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Bie policy of insurance, and on the ssid day the said Gust: f Tollenaer 
amd Pauline Tollenaer, his wife, executed 2 certain trust deed to hk. 
Wait, as trustee, to secure the payment of an indebtedness of %18,000. 
which said trust deed conveyed to Re Pa Vait, trustee, the premises 
ast above mentioned subject to reconveyance upon the pzyment of ssid 
Indebtedness of %18,000, and thereafter the seid Gustef Tollenaer anda 
Pauline Tollenaer his wife, conveyed to James Nolan all their interest 
in said premises by a deed dated Februery 26th, 1920. 

The plaintiff also sets out in the declseration thet on or 
‘about the date of the exceution of said trust deed to Re. Pe Woit, 
Elizabeth Mack for e good and valuable consideration purchssed of 
Re Pe Wait the notes secured by the ssid trust deed together with 


all the interest of ssid trustee in said deed and thet she then become 


fhe owner of the encumbrance on said lands, executed by Gustsf Tollenaer 


to ssid lends. . 
ne é Vv 
It is further au ee by the plaintiff that at the tine of 
( 


the execution and delivery of the policy of insurance on the 27th 


buildings at sny time on said premises insured against loss by fire, 
er tornado ‘in companies to be approved by the holder of said trust 
deed, in an amount equsl to the indebtedness desé¢ribed in said trust 
deed and would deliver to the holder of said indebteduess the 
insurance policies so written as to require all loss to be applied 
in the reduction of said indebtedness and the insurence policy 
nereinabove described as executed on the 27th day of Februzry, 1920, 
Ore on its face the following endorsement, "Notice accepted of en 


@ 
neumbranece of $18,000., on premises herein described,” and the said 
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| policy of insurence was procured by the said James Nolen to comply 
ith the provisions of said trust deed. 

The plaintiff further charges thet on the 9th diy of June, 
4924 the said Blizabeth Meck was then the owner of the note secured 
by the trust deed above mentioned, end filed in the circuit court 
of} Mercer Cofinty, Illinois, her certsin bill of complaint of fore- 


Mesure of said trust deed on the premises mentioned in the trust 





Yeea and in the said policy of insurance, and in and by said bill 
of complaint Elizabeth Mack represented to the court that the 
Motendont James Nolan hed defaulted in the payment of interest on 
said indebtedness due her, as well as in the payment of taxes, and 
‘thet the said James Nolan had left the reel estate in question and 
est Mercer County, and thet his plece of residence eould not be 
Bicertasned and at that time she, the said Eligabeth Mack could not 
Rrcorta 1in whether the property deseribed in the said trust deed had 
“been insured and pyayed the court to appoint a receiver to take 

" gharge of said property and to collect the rents from the same. 

f It is further set forth in the declaration that on the 


seme day, to-wit: the 9th day of June, 1924, the plcintiff, Thomas 















E. Mack, was appointed receiver in the matter of Elizabeth Mack 
against James Nolan and the said receiver was ordered and directed by 
the court to take possession and cherge of the real estate, herein- 
before mentioned, to collect the income from the same, to pay for 

_ such repairs as might be absolutely necessary, to keep the property 
insured, to pey the taxes and to bring the belance of the money into 
eourt to await the order of the court. 

| And it is further charged by the pleintiff in the decleration 
that said order appointing the receiver was made on the 9th day of 
June, 1924, during the hours the court was in session and before five 
o'clock in the afternoon; that thereafter on or about ten o'clock in 
the evening of the same day the barn on the premises described in the 
said policy and in the trust deed hereinabive mentioned was consumed 


and destroyed by fire whereby the pleintiff then snd there sustsined 


a et ee 
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Joss and demages to the amount of $1,000, which said loss and damage 


@id not happen by means of any invasion, insurrection, riot, mob, 
militery or usurped power end the plaintiff says thet from the time 
of the mekine of said policy and from thence until the happening of 


the loss and damege hereinabove mentioned, the said Elizabeth Mack 

had an interest in the said property to the amount of the said sum so 
red by the defendant thereon and thet at the time of his eppointment 
the plaintiff, as receiver under the order of this Court, hed a1 interest 
in the said insurance on ssid property for the use of Elizabeth Meck, and 
that at the time of ssid loss he, the plaintiff, for the use of Hlizabeth 
Mack was the insured person end that upon said loss the insurence, in 

the semount of {$1,000 was payable to him and the defendant became then 

and there indebted to him, the plointiff, in the ssid smount of “1,000. 
dnd the plaintiff avers that forth-with after the happening of said 

loss and damage on, to-wit; the 9th day of June, 1924, he gave notice 
thereof to the defendant end on the 7th day of August, 1924, delivered 

to the defendant as particuler en account of the said loss ena damage 

as the nature of the case would admit accompanied by the oath of the 
assured, James Nolan, end accompanied by his,plsintiff's, osth that the 
ne was in all respects just and true and showed the value of the ssid 
property end in what manner the said buildings was occuphed at the time 
- the happéning of the said loss and damages and did render to the 
‘defendent a particular account of loss, statine the dete end circun- 


‘Stances of the same, the exect nature of the title of the assured ond 





€11 others in the property, and by whom ané@ for whet purpose said 


‘Wilding was occupied et the time of the loss, a11 encumbrances on the 










‘properby and otherwise complied with the provisions of the policy. 

) It is further evered thet by an order of @ourt entered on the 
6th day of September, 1924, the pleintiff wes ordered and directed by 
the court to commence an action for the recovery of the loss under the 
seid policy of insurance. Then follows the sliegation relative to the 
addamnun. 

It is insisted by the defendant thet the court was in error 


in sustaining the demurrer to the declaration, end it is urged that 
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the policy of insurence did nov cover the interest of the holder of the 
trust deed and for thst reason plsintiff is e stranger to the contract 
and cennot maintain the suit; that the policy provided that if suit 

es filed to foreclose a mortgage the policy should become null *#nd void 
and that a suit was filed and for that resson the insurance ceased; 

thet the court was in error in refusing to require the plaintiff to 


i 


file es bill of particulars. 

It is insisted that the court erred in denying the defendant's 
motion for s bill of particulars. The only purpose of a pill of particu~ 
lars is to edvise the defendant of the claim relied upon by the plein- 
tiff for 2 recovery. In this proceeding there is but one clsim relied 
upon and that is for the loss of the bern in the sum of $1,000. If a 
bill of particulers had been filed the only thing which could have been 
set out would have been 4 mere repetition of the decleration thet the 
Claim was for a loss in the sum of $1,000 occesioned by the burning of 
the barn in controversy. Wo other loss was sued for es is shovwm by 
the declaration. We are of the opinion that the court committed no 
error in his ruling in refusing to require the pleintiff to file a 
bill of particulers. 

" The declaration alleges thet the suit wes filed on the 9th 
dgy of June, 1924, by Blizabeth Mack to foreclose the trust deed in 
question and this was on the same day on which the receiver was 
appointed and was during the hours the court was in session and before 
fie o'clock in the efternoon; that thereafter on oxfabout ten o'clock 
in the evening of the same day the barn on the premises described in 
the policy end in the trust deed was consumed and destroyed by fire. 
It is urged thet since the declaration alleges thet a bill wes filed 
to foreclose the trust deed before the time of the alleged loss thet 


. commencement of foreclosure suit makes the policy null and voids 







th policy comteining a provision thst it shell be void upon the 
commencement of foreclosure proceedings. 

: This reises the question, when is © suit in chrucery 
mmenced? The purpose of the provision to be coustrued is to be 
gerded in determining what shell be considered the commencement 


a suit. For some purposes the Statute mekes the beginning of a- 
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FOR EE eS AMEN oes ha) EL, 


Miencery suit the time of the filing of the bill, ond many decisions 
hold thst the commencement- of a suit in law or chancery is either upon 
the filing of the bill a delivery of process to the sheriff, but 
in every case which we have examined including those cited by ®ppelleant 
wherein the courts have so held the question involved was one of 
limitations. The only reason for permitting an insurance company to 
Bisce such a provision in its policy or to cancel its policy when an 
action to foreclose a mortgage on the property is commenced is because 
of the extra hazkeard when the mor&geger knows of an action heving been 
dnstituted to foreclose the mortgsge, and the temptation arises to make 
an effort to raise money to stop such proceedings. 

The suthorities relied upon by appellent apply to a situs. 
tion where the p@licy of insurance provided that it should be void 
if foreclosure proceedings were commenced with the Mmowledze of the 
insured and in those cases it was held thet such provision must be 
hel@ valid if insurer had such kmowledge before loss occurred, on 
the theory that ean extre hazzerd was created, not contemnleted by 
the contract of insurence. If insured, the mortgagor, did not know 
proceedings were commenced the policy would not be voided even though 
it contained such e clause. 

This question sarose in Pindlay vs Union Mutuel Fire Insurence 
Company, 74 Vermont 211, 52 Atl. 429 end in this case the court seid: 
"The plaintiff also claims that foreclosure proceedings are not 
commenced, within the mesning of this provision, until the suit is 
entered in court. The purpose of the provision to be construed is 
always regarded in determining what shell be considered the commencement 
of a suit. We think the service of a petition upon the insured must be 
regarded as the commencement under this provision. It is then that the 
‘imsured has the kmowledge that produces the increase of risk. From 


wy, = * - s 
that time on he understands that he can avoid the consequences ot his 








defeult only by making some peyment or arrangemént, and the moment 
m he will become convinced of his inevility to do this is entirely 


ertain. The protection which the provision is designed to secure 


ip? ae © | Te ye nae ne a 






























a4 

exotelosh yxom bue ,Llid odd To satLtt ould to omit edd t bare reas 

moqur tendio ei yteonsifo 10 wet af tisa’s to Sremeoronmee ‘edt todd 
dud ,ttiteda odd of essoorg to yreviteb ‘mo ‘10: Likd att to, sable, 
tasifoqqa yd betto seodt adh bofort Sen inexs evar ow doidw epso urate 

to emo saw bovfovai dotveexsp edt bled o@-evad etisoo ont mb | 

od YMsosioo sonseruvent us agidtimieqg tol cogset vino sAl -anoivadt 

as onfw yoilog edi Leones ot 10 yoilog atiiak so teivozg 3 fosne 9088, 

eessoed ef Ssottemmos ef yireqotq edt yo exsatiom 8 aeolostot.ot £0 

feed sutved notes ms 0° ew onl Tegegdiom oft cociw brags sd atixe, ond 

eism ot aoaits golistqmés eid bua ,sgeqtrom edt peofoesot of sha : 


shard eect fove qote ot wenay saist of. tr0%: 


eit to enbelwom! oeAt Arid Hheopmenntos erew BR nits Beoeoee ouseolos 

ed taum motetvorg deve tent bPlet esw Si esaso, saont, at bas 

fo ,herrvoso eaol oeroted exbs{worm! Aosta, bad. texuent TE BLL 

yd betelqmetnoo For  betseto esw bussest swihxo 23 toad yee 

wors tom Bid rogsatitom sit ,borvsent tI . sonetuemh so tosrd 
issodt weve bebtov ed ton bilyow YotLog att receetenee STOW anid 

e9gnato 3 dosa beats 

somerset etitt [sate soinvd av UsLooki ntoesots woitgesp alist. 

‘bree tavoo edt eaao éidd wt bad @Sa wLta sa EES: Taomtev ay 

ton or3 earibesoorg etveolsexet tadd emtsto ocala tridapil 

ai tine edt fitaw ,motetvory atdd to aniasemsedt-abddiw., 8 


af bourtenoo ed of mobaivota eit to seoqivg oA? atagoo. of E 


cy 


fensotremmos eft berebienoo od Ifsde sary gitntmretes ci bebyspet 
ad ¢enun Sorvent ett acoqu nobtiteq' 8 ro soivrea) out Aekdd: OW. 092 
ott tedt oondd ak t1- Vooterverg att reba tremeptronmoo. edd, ea, 
wort .letr to exsetoat eft beorborg: Fatt egbelmomtl edt ani 

eid to seomsypsenos. oft Boyes seme ened tadt shuatexofam en. 0.4 
saemom edd fas ,thrémesnsixs to tiramysq omoa: nitkalan yd YLa0 


glortins at atdt of ‘ot Yaelivent perohiatrliscaress: asin 





would not be obtained if the entry of the case was to be treated as the 
beginning of the suit." 

From the above it will be seen that the c mmencement of the 
suit, in view of the facts in this case, is not the filing of the 
bill but is at the time of the service of process upon the insured. 
We have not been able to find any case except the above one that 
passes directly upon this question. The declaration charges that 
Nolen, the defendent, in the foreclosure proceedings, was absent from 
home at the time the bill was filed snd that his whereabouts was not 
kmown; the record discloses that he was not served with simmons 
until eleven deys after the filing of the bill. The rule anounced 
in Findlay vs Union Mutual Fire Insurence Company, supra, finds 
Support in £6 C. J. 258, sece 299. 

The pendency of © suit begins with the service of process 
or appearance, at which time the court acquires jurisdiction, power 
or control of the subject matter and parties until final judgment. 
Gage vs Chicago Titla & Tr. Co., 303 Ill. 569. | 

Furthermore the provision with relation to the policy be- 

coming void in the event foreclosure proceedings ere commenced, with 
out the consent of the insurance compsny, is inoperstive where the 
insurance compsny knows of the encumbrance. Mhe declaration avered 
that the trust deed provided that the meker thereof would keep all 
the buildings on said premises insured against loss by fire or tornado 
in compsnies to be approved by the holder of said trust deed, in an 
Smount equal to the indebtedness described in said trust deed end 
would deliver to the holder of said indebtedness the insurence policies 
30 written es to require all loss to be epplied in the reduction of 
Said indebtedness end the insurence policy issued on the 27th day of 
February, 1920 bore on its feck the following endorsement, "notice 
Sccepted of an encumbrance of “18,000, on premises herein described”, 
and that the said policy of insurence wes procured by the said James 
Tolan to comply with the provisions of ssid trust deed. 


bf The defendent must have mown when attaching the mortgage 





mse to the policy in question thet it might become necessery for 
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the mortgagee in order to protect her interest under the mortgege to 
Gommence foreclosure proceedings. German Insurance Co. of freeport 
ys Churchill, 26 Ill. App. £06; Rostetter vs American Insurance Co. 
184 Ill. Apc. 157-162. 

In Getman vs Guardian Fire Insurance Comnany, 46 Ill. App. 
489 the ee among other things seid: "The contract created by the 
policy and the added clesuse, was one between the insurer, she insured 
and the beneficiary. Their relations to each other were within the 
contemplation of each contracting party, and neither one should be 
permitted to avoid a duty inposed by the contract because of the 
interposition of legal result which, from the nature of the objects to 
be secured by the contrsct must have been within the knowledge of all 
as one likely to follow." 

The rule announced in the two cases last above cited is 
sustained in Rostetter vs. American Insurance Co., 184 Ill. App. 157- 
162. In Rostetter vs American Insurance Co., supra, it is further 
said: "Where clauses in en insurance policy are susceptibie to two 
constructions, on conflict, the one most f»voreble to the insured 
Will be adopted by the courts. In this case there is @ conilict between 
the Tights of appellee end appellant as to whether or not appellant's 
consent must be hsd before anpellee could legelly proceed to foreclose 
her mortgsge lien. The object and vurpose of appellee in obtsining 
the mortgage cleuse to be inserted in the policy in question was to 
add additional egunieg to the note end mortgage mentioned, and that 
fact was well understood by appellant at the time the clause was insertedse 
It must have been equally well understood by appellant thet there might 
be © default in the payment of the mortgage and thet a foreclosure 
proceeding would necessarily follow. To say that eppellant's consent 
was necessary before & foreclosure proceeding could be instituted is in 
effect to destroy the very object and purpose of the intention of the 
mortgage clause.” There must have been some purpose in the insurance 


mMpany endorsing on the policy sued on in this case “notice accepted 






an encumbrance of $18,000 on premises herein described." 
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It is not sufficient for the defendent to say thet there 
is nothing in the policy to indicate that any interest of the holder 
such encumbrance was to be protected or insured by the policy sued 
Boon. The clause in the policy "notice sccepted of an encumbrance 


¢ $18,000, on premises herein described" we think was uotice of the 







conditions of the trust deed which were to the effect that the owner 
the fee should keep the property insured to the extent of the trust 
deed for the benefit of the holder thereof and that the loss, if any, 


should be yeid to the holder of the encumbrances The declaration so 


charges end the demurrer sdmits it. 


It is also insisted that the plaintiff ceinot maintain 
Mais suit as receiver. In Chicego Fire Froofing lo., vs The Park 
Netionel Benk, 145 Ill. 481 it wes held that efter the eppointment 
of ax a receiver for an insolvent nationel bank the receiver might 
meintein an action on es note payable to the bank either in the neme 
of the benk or in his own neme or an action might be brought in the 
mame of the bank for the use of the receiver. After the receiver wes 
appointed in the foreclosure proceedings he held the title of the 
property not only under the trust deed but he also held the title 
for the holder of the fee and therefore in this cause he repwesents 
both the holder of the fee and the title covered by the trust deed 
ana can meintain the suit in his own name es receiver. The policy 
of insurance in question wes issued and the appellant is liable to 
one or the other of the parties for the amount of the loss suste ined 
as the receiver represents 911 of the parties in interest he cen 


Maintain the suit. 







Everything thet was well pleaded wes admitted by the filing 

f the demurrer. “he fects as averea state a cause of action which 
ntitles the plaintiff to recover and the court properly overruled the 
murrer to the declsration. 

The judgment of the circuit court of liercer County is affirmed. 


Juijgment Affirmed. 
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SPATH OF ILLINOIS, | .. 
SECOND DISTRICT. r 5S: |, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this Ba fed IK 


A Yegrwtw in the year of our Lord one thousand 
nd twenty- Arye ' 


we 
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trk of the Appellate Court. 
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 |FHOUAS F. MACK Receiver in 
|the Matter of ELIZABSTH MACK 


va JANES NOLAN, et al, % 4 1 TA R 4 i 


Appellee, 
vs Appeal from the 
iq Circuit Court of 
-|fHE LIVERPOOL AND LONDON and Mercer Gounty Illinois. 
GLOBE INSURANCE COMPANY, Ltd., 
ja Corvoration, 
Appellant. 


\Jett, J. 


Thomas F. Mack, receiver in the matter of #lizabeth Mack 
‘jagainst James Nolan, e t al, appellee, instituted this suit against 
ithe Liverpool and London and Globe Insurance Company, Ltd., a cor- 
oration, appellant, in the circuit court of Mercer county, on 2 
[policy of fire insurance. Appellant filed a demurrer to the declara- 
“tion which was, by the court, overruled and it elected to stand by 
‘lits demurrer. fvidence vas heard and judgment rendered in favor of 
‘appellee for $1,000. the amount of the loss. Appellant prosecutes 
‘|this appeal. 

| The only question involved in the case is, did the court 
err in sustaining the demurrer to the declaration? 

For the purpose of this opinion appellee will be called 
(plaintiff and appellant the defendant, 

The plaintiff in his declaration charges thst the defendant, 
jon, to-wit: the 27th day of February, 1920, in, to-wit: the Village 
Viola, Mercer county, Illinois, made its policy of insurance and 
(delivered the same to James Nolan, assured mentioned therein, and for 
|the consideration therein expressed promised the said James Nolan, 
the terms of the said policy end the conditions thereto annexed, 


ich said policy 2nd conditions are fully set out in the declaration. 






























The declaration further charges that on the 19th day of 
February, 1919, Gustaf Tollenaer ae the owner of the real estate 

on ‘yhich was located the buildings and property insured, covered 

by the policy of insurance, end on the sdid day the said “ustaf 
Tollenaer and Pauline Tollenaer, his vife, executed 2 certain trust 
deed to R. P, Wait, as trustee, to secure the payment of an indeoted-— 
ness of 518,000. which said trust deed conveyed to R. P. Wait, 
trustee, the premises last above mentioned subject to reconveyance 
upon the payment of said indebtedness of 18,000., an‘ thereafter 
the said Gustaf Tollenaer 2nd Pauline Tollenaer his wife, conveyed 
to James Nolan all their interest in said premises by a deed dated 
February 235th, 1920. 

The plaintiff also sets out in the declaration that on or 
about the date of the execution of said trust deed to R. P, "Wait, 
Elizabeth “ack for a zood and valuable consideration purchased of 

R. P. Yait the notes secured by the said trust deed tozetber with 
all the interest of said trustee in said deed and thet she then 
became the owner of the encumbrance on said lands, executed by 

4 Gustaf Tollenaer and Pauline Tollenaer his wife and that thereafter, 
as hereinbefore mentioned, the said James Nolan became the owner 

; ef the fees simple title to said lands. 

| It is further avered by the plaintiff that at the time of 
| the execution and delivery of the policy of insurance on the 27th 

| ay of February, 1920, James Nolan was the ovner of the fee simple 
| title to said oremises and Elizabeth Mack was the omer cf the 

| encuzbrance against the same and secured by the trust deed. 

It is also avered by the plaintiff that it vas provided 

Pi in gaid trust deed that the maker of the same vould keep all the 

_ | buildings at any time on ssid premises insured against loss by fire, 
lor tdnado in companies to be avproved by the holder of said trust 

| deed, in an amount equal to the indebtedness described in said trust 


'|deed and would deliver to the holder of said indebtedness th- 


































insurance policies so written as to require all loss to be applied 
in the reduction of said indebtedness and the insurance volicy 
hereinabove described as executed on the 27th day of February, 1920, 
bore on its face the following endorsement, "Notice accepted of an 


encumbrance of °18,000., on oremises herein described," and the ssid 


policy of insurance was procured by the said James Nolan to comply 
with the provisions of said trust deed. 

The plaintiff further charges that on the 9th day of June, 
1924 the said Elizabeth Mack was then the owner of the note secured 
by the trust deed above mentioned, and filed in the circuit court 
of Mercer County, Illinois, her certain 2ill of coxplaint ofew fore- 
closure of said trust deed on the premises mentioned in the trust 
deed and in the said policy of insurance, and in and by said bill 
of complaint Elizabeth Mack represented to the sourt that the 
defendant James Nolan had defaulted in the payment of interest on 
said indebtedness due her, as well as in the vayment of taxes, and 
that the said James Nolan had left the real estate in question and 
left Mercer county, and that tiis place of residence could not be 
ascertained andat that time she, the said flizabeth Kack could not 
ascertain whether the property described in tie said trust deed had 
been insured and prayed the court to appoint a receiver to take 
charze of said property and to collect the rents from the same. 

It is further set forth in the declaration that on the 
same day, to-wit: the Uth day of June, 1924, the plaintiff, Thomas 
F. Mack, was apvointed receiver in the matter of flizabeth Mack 
against James Nolan and the said receiver was ordered and directed 
by the court to take possession and charge of the real estate, 
hereinbefore mentioned, to collect the income from the same, to pay 
for such repairs ss micht be absolutely necessary, to keep the prop- 


‘|erty insured, to pay the taxes and to brine the balance of the money ¥ 


|into court to avait the order of the court. 


And it is further charged by the plaintiff in the declara- 





































tion that said order appointins the receiver was made on the Yth 

day of June, 1924, forins the hours the court vas in session and 
before five o'clock in the afternoon; that thereafter on or about 
ten o'clock in the evenine of the same day the barn on the premises 
described in the said policy and in the trust deed hereinabove 
mentioned was consumed and destroyed by fire whereby the plaintiff 
then and there sustained loss and damages te the amount of .1,000., 
which said loss and davage did not happen by means of any invasion, 
insurrection, riot, mob, military or ursurped power and the plaintiff 
says that from the time of the making of said policy and from thence 
until the happening of the loss and damage hereinabove mentioned, the 
said Elizabeth Mack had an interest in the said property to the amount 
of the said sum so insured by the defendant therson and that at the 
time of his apvoointment the hic ntifi, as receiver under the order 


of this Court, had an ie in the said insurance on said property 
Hon ob Hie Ha fost leas Cope LL fon ice Leo Groh otth wre) 
for the use of Slizabeth Mack aay Cana sured persén and that upon 
said loss the insurance, in the amount of °1,000. was payable to him 
land the defendant became then and there indebted to him, the ~-laintiff, 


vers that forth 


fa) 


in the said amount of 51,000. And the plaintiff 
with after the haopening of seid loss and damaze on, to-wit, the 9th 
day of June, 1924, he cave notice thereof to the defendant and on the 
th day of August, 1924, delivered to the defendant as perticular an 
count of the said less and damage as the nature of the case would 
admit accompanied by the oath of the assured, James Nolan, and 
accompanied by his, pleintiff's.oath, that the same was in all respects 
ust and true and showed the value of the said vroperty and in what 
nner the said building was occupied at the time of tne happening 

pf the said loss and dawases and did render to the defendant a pert- 
ficular account of loss, statins the date and circumstances of the 
jsame, the exact nature of the title of the assured and a11 others in 
the proverty, and by whom and for what purpose said building was 


pccupied at the time of the loss, all encumbrances on the prop=rty 



































lend otherwise complied with the provisions of the policy. 

It is further avered that by an order of court entered 

on the 26th day of September, 1924, the plaintiff was ordered and 
directed by the court to commence an action for the recovery of the 
loss under the said policy of insurance, Then follows the allegation 
Telative to the addamnum, 

It is insisted by the defendant that the court wes in 

4 error in sustainine the demurrer to the declaration, and it is urged 
_ithat the policy of insurance did not cover the interest of the holder 
% of the trust deed and for that reason plaintiff is a stranger to the 
| contract and cannot maintain the suit; that the policy provided 


|that if suit was filed to foreclose a mortzaze the policy should 





become null and void and that a suit was filed and for that reason 
|the insurance ceased; that the court was in error in refusing to 
‘jrequire the plaintiff to file a bill of particulars, 

It is -nsisted that the court erred in denying defendant's 
_ jmotion for a bill of particulars. The only purpose of a bill of part 
i iculars is to advise the defendant of the claim relied upon by the 
plaintiff for a recovery. In this proceeding there is but one 

- (claim relied upon and that is for the loss of the barn in the sum of 

| 161,000. If a bill of particulars had been filed the only thing which 
‘could have been set out would have been a mere repetition of the 
declaration that the claim was for @ loss in the sum of 51,000. occ- 
aSioned by the burning of the barn in controversy. Noocther loss vas 
_ |sued for as is shorn by the declaration. “e are of the opinion that 
_ ithe court committed no error in his ruling in refusing to require 
[the plaintiff to file a bill of particulars. 

The declaration alleges that the suit was filed on the 9th 
day of June, 1924, by Flizabeth Wack to foreclose the trust deed in 
Biquestion end this was on the same day on which the receiver was 
appointed and was during the hours the court was in session and 


before five o'clock in the afternoon; that thereafter on or about 



































ten o'clock in the evenins of the same day the barn on the pre- 
mises described in the policy and in the trust deed vas consumed 

and destroyed by fire. It is urged that since the declaration alles 
that a bill was filed to foreclose the trust deed before the time 

of the alleged loss that such commencement of foreclosure suit makes 
the policy null and void: the policy containing a provision that it 
shall be void upon the commencement of foreclosure proceedines. 

This raises the question,vhen is a suit in chancery 
commenced? The purpose of the provision to be construed is to be 
regarded in determining what shall be considered the commencement 

of a suit. For some purposes the Statute makes the beginning of a 
chancery suit the time of the filing of the bill, and many decisions 
hold that the commencement of a suit in law or chancery is either 
upon the filins of the bill or on delivery of vrocess to the sheriff, 
4 but in every case which we have eramined includins those cited by 
appellant wherein the courts have so held the question involved was 
one of limitations, The only reason for permitting an insurance 
company to place such a provision in its policy or to cancel its 
policy when an action to foreclose a mortgare on the property is 
commenced is because of the extra hazzard when the mortzazgor knows 
| of an action having been instituted to foreclose the mortgace, and 

i the temptation arises to make an effort to raise money to ston such 
| proceedines. 

The authorities relisd upon by apvellant apply to a situa- 
tion where the policy of insurance provided that it should be void 

| if foreclosure proceedings were commenced with the knosledge of the 
| insured and in those cases it was held thst such provision must be 
7 held valid if insurer had such kmowledse before loss occurred, on 

4 the theory that an extra hazzard was created, not contemplated by 


the contract of insurance. If insured, the mortzagor, did not know 


q proceedings were comuenced the policy would not be voided even 
| though it contained such a clause. 


This question arose in Findlay vs Union Mutual Fire 





_ \Insurance Company, 74 Vermont 211, 52 Atl. 429 and in this case 
_ |\the court said: "The plaintiff also claims that foreclosure pro- 
ceedincs are not commenced, within the meanins of this provision, 
until the suit is entered in court. The purpose of the provision 
to be construed is always recarded in determining what shall be con- 
lIsidered the commencement of a suit. We think the service of a 
|petition upon the insured must be regarded as the commencement 
ander this vrovision, It is them that the insured has the knowledge 
|that produces the increase of risk, From that time on he understands 


‘ithat he can avoid the consequences of his default only by making some 


‘ 
{ 
- 
jpayment or arrangement, and the moment vhen he will become convinced 
of his inability to do this is entirely uncertain, The protection 
which the provision is desizned to secure would not ve obtained if 
"ithe entry of the case was to be treated as the beginning of the suit." 
| From the above it will be seen that the commencement of the 
- |euit, in view of the facts in this case, is not the filing of the 
pill but is at the time of the service of process upon the insured. 
ite have not been able to find any case except the above one that 
passes directly uvon this question, The declaration charges that 
(Nolan, the defendant,in the foreclosure proceedings, was absent from 
home at the time the bill was filed and that his whereabouts was not 
known; the record discloses that he was not served vith summons 
. Atil eleven days after the filins of the bill. The rule announced 
iin Findlay vs Union Mutual Fire Insurance Company, supra, finds 


‘|support in 26 C. J. 238, sec. 299. 








The pendency of a suit begins vita the service of process 
an appearance,at which time the court accuires jurisdiction, power 

jor control of the subject matter and parties until final jud-ment. 

‘\Gage vs Chicago Title & Tr. Co., 303 Ill. 569. 

Furtherwore the provision with relation to the volicy be=- 


\Ccoming void in the event foreclosure proceedings are commenced, with 

































out the consent of the insurance company, is inoperative where the 
insurance company knows of the encumbrance, The declaration avered 
that the trust deed provided that the maker thereof would keep all 
the buildings on said premises insured against loss by fire or tornado 
in companies to be avoproved by the holder of said trust deed, in 
an amount equal to the indebtedness described in said trust deed 
and would deliver to the holder of said indebtedness the insurance 
policies so written as to require all loss to be applied in the 
reduction of said iadebtedness and the insurance policy issued on 
the 27 th day of February, 1920 sore on its face the following en- 
dorsement, "notice accepted of an encumbrance of °18,000., on pre- 
mises herein described", and that the said policy of insurance was 
procured by the said James Nolan to comply with the provisions of 
said trust deed. 

The defendant must have known when attaching the mortcave 
clause to the policy in question thet it micht become necessary for 
the mortgagee in order to protect her interest under the mortgage to 


commence foreclosure proceedings, German Insurance Co.9f Freeport 


vs Churchill, 26 Ill. App. 2064! (eater ty, fee ele I Te 
yim Oe. 
Leb yy! het yi 


Getman vs Guardian fire Insurance Company, 46 T1l. App. 
489 the court amons other thines Said: "The contract created by 
the policy and the added clause, was one between the insurer, the 
insured and the beneficiary. Their relations to each other vere 
within the contemplation of each contractiuc party, and neither 

one should be permitted to avoid a duty imoosed by the contract 
“because of the interposition of lezal result which, from the nature 
of the objects to be secured by the contract must have been within 
the knowledge of all as one lixely to follow." 

The rule announced in the two cases last above cited is 
sustained in Rostetter vs American Insurance Co., 184 Ill. App. 157- 
162. In Rostetter vs American Insurance GO., Supra, it is further 


‘Said: ‘here clauses in an insurance policy are susceptible of two 





constructions, on conflict, the one most favorable to the insured 


will be adopted by the courts. In this case there is a conflict 







between the richts of avpellee and appellant as to whether or not 
appellant's consent must be had before appellee could legally pro- 
ceed to foreclose her mortzazve lien, The object and purpose of 
appellee in obtaining the mortgage clause to be inserted in the 
policy in question was to add additional security to the note and 
mortgage mentioned, and that fact was well understood by appellant 
at the time the clause was inserted. It must have been equally well 
understood by appellant that there micht be a default in the payment 
of the mortgaze and that a foreclosure proceedinzs would necessarily 
follow. To say that appellant's consent was necessary before a 
foreclosure proceeding could be instituted is in effect to destroy 
the very object and purpose of the intention of the mortgage clause." 
There must have been some purpose in the insurance company endorsing 
on the policy sued on in this case "notice accepted of an encun= 
brance of $18,000, on premises herein described", 

It is not sufficient for the defendant to say that there 
is nothing in the policy to indicate that any interest of the 
holder of such encumbrance was to be vrotected or insured by the 
policy sued upon. The clause in the policy "notice. accented of an 
| encumbrance of 818,000. , on ocrewises hersin described" © think was 
notice of the conditions of the trust deed which were to the effect 
that the owner of the fee should deep the property insured to the 
| extent of the trust decd for the benefit of the holder thereof and 
that the loss, if any, should be paid to the holder of the encune 
| brance, The declaration so charges and the demurrer admits it. 

It is also insisted that the plaintiff cannot maintain 

+ this suit as receiver. In Chicago Fire Proofing Co., vs The Park 
, National Bank, 145 I11, 481 it was held that after the appointment 
5 of a receiver for an insolvent national bank the receiver might 

| maintain an action on & note payable to the tank either in the name 


{of the bank or in his own name or an action micht be brought in the 

















| mame of the bank for the use of the receiver. After the receiver 
wae appointed in the foreclosure proceedings he held the title 

| of the property not only under the trust deed but he also held the 
| title for the holder of the fee and therefore in this cause he 

; represents both the holder of the fee and the title covered by 

| the trust deed and can maintain the suit in his own name as 
| receiver. The policy of insurance in question was issued and the 
| appellant is liable to one or the other of the parties for the 

: amount of the loss sustained and as the receiver represents all 
lof the parties in interest he can maintain the suit. 

Everything that was “ell pleaded was admitted by the 

| filing of the demurrer. The facts as avered state a cause of 

| action which entitles the plaintiff to recover and the court 

| properly overruled the demurrer to the declaration, 

The judement of the circuit court of Mercer county 

| is affirmed. 


Judgment Affirmed. 
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Begun and held at Ottawa, on Tug¢sday, the sixth day 
| ; 

| October, in the year of our Lord ong thousand nigie hundred 
and twenty-five, within and for, the Second District of the 


State of Illinois: 


a " — . « 

4 % A ¥ BI fi fe ‘?>") “4 

| , 4 j ‘ as 4 ; 
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Present--The Hon. NORMAN L. JONES, Presiding Justice. 
| Hon. AUGUSTUS A. PARTLOW, Justice. 


Hon. THOMAS M. JETT, Justice. 





JUSTUS L. JOHNSON, Clerk. 


E., J. WELTER, Sheriff. 


BE IT REMEMBERED , tool afterwards, to-wit: On 
| MAR 2 LROALIAC the opinion of the Court was filed in the 
Slerk’s office of said Court, in the words and figures 


& 


following, to-wit: 





Gen. No. 7591 Agenda 57. 
October Term, A.D. 1925, 
George H. Koon, 
appellee, Appeal from the County Court 
VSe of Lake County. 
George We Huff and 
- 2411.4. 631 


appellants, 


Jett, J. 

This suit was instituted by George H. Koon, appellee, in the 
county court of Lake county in April, 1925, to ous¢ the appellants, 
George WW. Huff and George 0. Teed, from certain premises they occu- 
pied under a lease from appellee. 

A trial was had in the county court of said county before a jury 
and at the conclusion of the evidence Teed was dismissed out of the 
case, and the court gave an instruction dire¢ting a verdict for 
appellee as to the charge that the appellant Huff had violated the 
terms of the lease by violating the Illinois Prohibition Law and sub- 
mitted the question to the jury as to- the amount of rent that was due 
appellee from Huff as tenant. The jury returned e verdict in favor 
of appellee finding that there was $1.00 rent due. The court, note 
withstanding the verdict of the jury, entered a judgment in favor of 
appellee and against appellant for the sum of $500.00 as rent due. It 
is from the action of the court in directing a verdict aseforesaid, 
and in rendering judgment in the sum of $500.00 notwithstanding the 
finding of the jury that the appellant appeals. 

It appears that on December 14th, 1922, George H. Koon, party of\ 
_ the first part, and George W. Huff and George 0. Teed, parties of the 
Second part, entered into a contract by which Koon, the appellee, leas- 
ed to the parties of the second part certain lends and premises de- 
Scribed in the lease as the east 75 feet of lot one (1) in piiack. four 


(4) original plat of Highland Park, Illinois, to be used as @ gasoline 


. 
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filling station for automobiles and also used to install a greasing 
and washing rack. Said lease was to run from the lst day of January, 
1923 until the 31st of December, 1923. It was provided in the lease 
that the parties of the second part should pay to the party of the 
first part as rent the sum of $14,550. as follows; {375 per month for 
the first six months, $100.00 per month for the next six months and 
$125.00 per month for each month thereafter, a11 of said payments to 
be made in advance on the first day of each and every month, the first 
payment to commence Jamary 1st, 1925. Among other things it was 
provided in said lease that the parties of the second part should 
erect and construct upon the said lands and premises a filling station 
and make certain other improvements unnecessary to be described fre. 
It was further provided that at the expiration of the term of the 
lease that the party of the first part should purchase and pey the 
party of the second part for the improvements made upon said premises 
necessary to be made in order to operate a filling station. It was 
also provided in said lease as to how the value should be ascertained 
and determined. 

It appears that on the 25th day of April, 1925, appellee brought 
suit in the county court of said Leke county in an action of forcible 
detainer and it was charged in the complaint thst the defendents had 
failed to pay the rent as in said lease provided, and there was due, 
Owing and unpaid to the plaintiff, appellee here, for rent the sum of 
$827.94, including, in accordance with the terms of said lease, taxes 
and assessments on said real estate; that plaintiff had notified the 
defendants in writing of the rent due and payable; that more than five 
days had elapsed since the notice was served upon the defendants in 
Writing and the defendants had not paid said rent or any part thereof 
and by virtue thereof the plaintiff is entitled to the possession of 
8aid premises and the whole thereof; that the defendant's right to the 
possession of said above described premises has ceased and determined; 
that the defendant's right to the possession of seid premises has 


expired by reason of their failure to pay rent. 

































guiesetg s [istéat ot beex oals bus aolidomotsa rot mobtaee atk Cd 
eTrsunist to yesh tel edd motk nor ot esw oesel Siet: \doat guidesw pie 
seael edd at bebivorg asw tI .SSeL ,xedmseed to teld+ ent feta 88ee 
edt to uttse ett of yeq bloode traq Buoose edt to 26 idtag oft tad’ 
tot démaom req-aTe sawoffot aS 2088, 4f8 to mye oft toot es t1Bq ten ds 
bas edtcom xte txen edd rot dimom req 00,00L% ,addmom saieet aa 


og? ‘ed nonyS bise fo bm -tettiseretd démom doso tot démomteq’ BORG 


Sertt ost dtuom yreve bas doge té yeh tert? edd: Ho! eonsTbs at ebsat r 


aa 
A 


asw ti agmidd tefto gromA .SS@L ,tal yrsmisl somemmoo ot treagel 
Biuode ¢xsq Sxooea oft to eettxeq oft tad¢ easel bisa mk beb 
pottveta arillit a sodimetq tos ebael bree edd nog tomttanoo’ phe’ ¢ 
.otal ‘bedivodeb ed o¢ Yrsee OS OTE atnemevoxgark tedto ti atres oxem 
Ost to miet edd 16 mnottstiqxe odd ts tadd bebivord redtest enw 

edt ysq bus easdotng bivode tusq tavit-odd to ytreq edd tedd"s: 
Bobimerq Hise coqk ehem sinomev oxrqai std oLot) dreq proce ett 20 eam 
asw to atoitsate-3oaillit s etsreqo ot tebro vt ebam od ot titsec . 
bomistcsoes od ALuode eslav edt wod od 88. e@B80l bled ai bebivotg oe! 
 (pemimeeteb Bi 

ddauord eolleqqa ,38eL ,Litqa To'ysb Asas oddone tadtveresgqs tf * 
efdtexot to moitos os ak ytasoo oad bree tovdisos ytasoo edt int» 
fed etiebteteh odd tad¢ dutelqmoo edé oi-begtedo dew th pie rend 
oub eaw evedt-bois ,Sebivorg eésel bisa mt de diet edd yeq od 
to ase ait tiex tot peted ‘eailsags’. wPhiddiel¢ adt oon bis qin’ ete 
eexet onset bisa to ented edt ddiw sonsbrosos th | _ Bite iron” (Pe 
nat hettiton bed otiténtsls dade patates [set tsb no adweneseaes 
ovit rid tistomitadé folds¥sq hits exh taet edd Toward ww mboetmabs 
ni eduabceteh edt sons Bevaer asw éoxtoncdds fecdreheegate hal 
Loeredd strug Ylts co dnet bisa Sisq Son het -atuebwotes oft bas’ gad J 


to cohaRese og odtuetd bhoititas arctittarsig¢ ine. 


a 


right to possession of the ebove described premises by virtue of tlhe 


It is further charged in said complaint thet the defendants 


lease aforesaid has beendetermined and terminated by reason of their 
failure to use said premises as is in said lease set forth and pro- 
vided, and that appellant permitted said premises to be used as a 
common nuisance and a place where intoxicating licouor is manufectured, 
kept, sold and bartered in violation of the laws of the United States 
of America, the State of Illinois and the City of Highlond Park. 

To the complaint the defendants filed their plea in which they 
said they were not guilty of forcibly entering and detaining the 
premises described in the complaint in manner end form as plaintiff 
complained against them end they put themselves upon the country, 

Upon the trial of the case before a jury the testimony disclosed 
the fact that the amount of rent claimed to be due as set forth in 
the complaint was in excess of the amount that was as a matter of fact 
due; that when the notice was served upon the defendants a certified 
check for $500.00 was tendered to the officer and he refused to accept 
the sam as he was instructed that unless the entire sum as demanded 
was paid he should not accept any sum whatever. It wes sought on the 
part of plaintiff to prove a conviction of the appellant George 1. 
Huff of having violated the Prohibition Law. Sece 71, Chap. 43, 
Cahill's Statutes, 1921, provides:~- 

"If any lessee or tenant of any building or premises 

uses such building or premises, or any part thereof in main- 

taining ea common nuisance, as defined in this Act, or permits 

such use by another, such use shall work « forfeiture of all 
rights of the lessee or tenant, snd render void the lease or 
contract of rent upon such building or premises, and shall 

cause the right of possession to forthwith revert to the owm- 

er or lessor, who mey make immediste entry upon the premises 

or may avail himself of any and all remedies, either at law 

or in equity." 

As tending to prove the conviction of the appellent Huff of hav- 
ing violated the Prohibition Law, appellee offered the record showing 
the filing of an information against George Huff and Harry Hanson 
in the county court of Lake county; also the record by which bail was 


fixed and that the defendants weré released on recognizance, together 


a the record of the trial and the verdict of the jury in which the 
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jury found the defendant Huff guilty in mamer and form as charged 


in counts 1, 2 and 3 of the information and found the defendant Hanson 


not guilty. Appellee elso offered the judgment of the court, ‘The 


information wes not offered sand the excuse for not offering it wes 


that 
what 


it had become misplaced. Nowhere in the record is it disclosed 


the charge was which was preferred against the defendants in 


the complaint. No order of the court, including the judgment, states 


of what offense the defendant Huff was convicted. The information 


not being in the record and not having been introduced, we are unable 


to say from anything disclosed by the record just what the charge was 


that 


the appellant was tried for and of which he was convicted. There 


ip nothing in the record so far as the record testimony indicates to 


show that the appellant was convicted of any offense committed upon 


the premises described in the lease. A witness was placed upon the 


stand who testified that he was a witness on the trial of the case 


against appellant at the time it is alleged that appellant was con- 


, Victed of a violation of the Prohibition Law. His testimony is to 


the effect that he testified before the jury in thet case and that 


when he did so testify he referred to sales on the premises involved 


in this proceeding. This was offered with a view of underteking to 


show that the appellent was convicted of violating the Prohibition 


Law upon the premises occupied by him as lessee. The defendant testi- 


fied that he never at any time sold, gave away or illegally possessed 


intoxicating liquor on the premises described in the compleint. 


gave 


At the.close of the testimony the court upon motion of appellee 
to the jury the following instruction: - 


"The jury are instructed that the record of the conviction 
of the defendant, George W. Huff, heving been offered in evi- 
dence in this case, such evidence is binding upon you, and 
the only issue left for your consideration is the amount of 
rent which was due and owing to the pleintiff on the 6th 6f 
April 1925, and you are therefore instructed to. find thet 
the plaintiff is entitled to the possession of the premises, 
described as follows: The east 75 feet of Lot 1 Block 4, 
original Plat of Highland Park, Highland Park,Illinois." 


And also to find in fevor of plaintiff for the amount of rent, if 


any 
i" 


which you find was due and owing et the beginning of this suit. 





























boesrsdo es miro bra Toman re otters fl imabaeteb ont ‘pao 

roared tashueteb add bayot ina roitamrotat edt %0 oy bets 3 aie etns09, 

elt aaah edd to tuengbut edt borotto oats solLegah. Velie, to 

esw of attitetto von tot savoxe edt pave Horelto ton asw 10 £¢.anrx0' 

pesoloeth tt at Brooer edt fed evexiwoll »beoslqe ta omooed ‘batt ee 

nt atneabsue to 6 eit vanisss herieterq asw do Edw asw ograde edt 
astade ,dreargbut edt ant Bafonk ,tusoo ord to Tobto9 olf sinte Lane 

notismtotmi ei? .betotvmoo esw tink dashbueteb edt sanetto tad 

BSI sts sw -beoubotiat feed srived ton bes prover Por ait ated 

asw esredo edd tadw date hrooet edd yd beaoloelth gntddyns ox? yas 

ered! »betotvi0o asyw ed o£ ci to bes tot beitd as tasLieqas odd te 

. oF Betsothat yoomiteet brooer ant BS =a o8 broser oat ot solstom 

nogs hettimmoo eametko Usis te betotvioo eaw tne fleqge at todd 


edt smog beoslq esw aeontiw A .oasel spe it bedi roe0d eee iuorq. 
a 
easo odd to leint edt 0 eaentiw 8 e8w ont tedt be itttaet oatw 
—-foo asw tasifegas tadt begolls et ti ented add os tnolteqre jen 
ot ek enomiteed ati wait mottididort odd to notdsLoty 8 to ‘be 
teadt bos e@so tadd mt Fiat edt exoted bottitaed ad tat tootte 
howLlovirrt eee tment edd mo eelea ot boxseter onl Uiitess 08 ‘BEB od 
ot arbi adre bess to. wotv 8 dtiw botexto esw atdt “.gabbesootg: he 
soltididorl odd gk te Loiv ‘to betotvaos asw tus Leaas ott todd w 
-itast tuabhaetei edf .seeael as mia vd Bot qm00 0 eeetnerd exit  sroqr 
heeeeseoy yilsegelti TO Yswe eves boa omit Loe ve! ‘tevem oft tent 5 
Seis lquos, oft nk beditoseb aoe iaorg and £0! romptl’ gutta tx 
eel feage to so EF on oq Pao009 oct qiomiteot ott Yo. paolo ‘en? a 
. _:toitourtent aniwollot ote’ ert eit ~~ 
Noiseivitoo ait to froost bdt ‘dadd betouvtant ete Ytut” ‘oat 
-tve af betetto need grived , tisk .W egtoed ,dmebmeted edd bee 
bos soy cogs gitbatd vel OstSbive ‘dona’ | 8880" ‘aidd nt eared” 
to ¢uvoms eft wi notisrebianoo TOY vot dtel sseet yino est 
t6 dtd edt no Btttatslq odd of geivo bas exh eew doldw taer” 

tedt Soit.ot betouttent etoteredd ers soy bas ,d8eL Livgé 
 seaimetg eft Tocnoksessaog sit ot -holtiine at Ytitatere: ‘en 
res 10084 £ tol to test &Y tess ed? sawolfot ea hedixeas 
 abomelet, Bret Sysligih lus hbasidash to tell: fsateie 
Li, duet to duwome odd tok i idatelg To rovet at ibatheod © 


«tive eidd to automiged edt ts aniwo bas enh esw brtt soy dof. 


Then they were given a form of the verdict accordingly, 

The appellent asked the court to give to the jury the form of 
verdict on his part as follows; 

"The court instructs you that if you find the issues 
joined in favor of the defenfiant, the form of your verdict 
may be, "We the jury, find the defendant not guilty:" 

This the court refused to give. 

The court, notwithstanding the verdict of the jury, finding that 
there was $1.00 rent due the appellee, set the verdict aside and render 
ed judgment in favor of appellee for “500.00, This was done on the 
theory as contended for by appellee that the testimony disclosed thst 
there were at least four months rent due at the rate of $125.00 per 

month. The testimony, however, further disclosed that in April, 1925, 
there was due to appellant from appellee for oil ani gas the sum of 
$191,00; that previous to this time appellant and eppellee got together 
and would strike a balance and appellant would pay the difference 
that was owing by him as rent. This was not done at all times but the 
testimony discloses that it had been done by the parties previous to 
the institution of this suit. 

Since the information does not appear in the record and was not 
introduced and as the record nowhere recites or informs us of what 
offense the defendant was convicted, we are not prepared to say under 
the rule as we understand it, that the proof of former conviction has 
been established. Before it could be insisted thst the appellent had 
been convicted of the violation of the prohibition law and therety 
Violated the terms and provisions of the lease, it would be necessary 

for the record to disclose of what offense the appellent had been 
convicted. In order to consider the record evidence as dffered, it 
Was necessery in the first instance to introduce the informetion that 
was the basis of the prosecution. Before the part of the record that 
was offered and admitted could be properly considered by the jury and 


before the court would be authorized to direct a verdict, it was nec- 


essary for the proof to establish the fact that appellant had been 
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convicted of an offense and that in order to establish that fact 
by the record it was incumbent in the first instance to offer the 
information against him. Kerby v. The People, 123 Ill. 436; People 
ve Andre, 295 Ill. 445. 

There is no einai in the record appellant had forfeited the 
lease and appellee was entitled to the possession of the premises in 
question, except the verdict of the jury, based upon the peremptory 
instruction that the appellant hed violated the Prohibition Law. ‘The 
court erred in giving the peremptory instruction and it was error 
for the court to enter any judgment at all for rent for the reason 
that if there was no forfeiture there could be no recovery of possess- 
ion or rent. 

' The judgment of the county court of Lake county is therefore 
reversed and remanded. 


Reversed and Remanded. 
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SOATH OF ILLINOIS, | .. 

SECOND DISTRICT. pee 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand KR the seal of 


said Appellate Court. at Ottawa, this 3 @ _day of 

2 in the year of our Lord one thousand 

nine ye ee twenty- Kt» 
é he CDMA MEE i 


Va _ fA + —* 
Lwa_s — 


Clerk of the Appellate Court. 
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|General No, 7591.  MEREGRr es 


OCTOBER TERM, A. D. 1925. 


| GEORGE H. KOON, J A 1 T.A. 6 2 1 


Appellee, 


vs Appeal from the 


GEORGE W. HUFF and County Court of 
|GEORGE O. THED, 

Lake County. 
Appellants. 


‘\gett, J. 


This suit was instituted by George H. Koon, appellee, 
‘jin the county court of Lake county in April, 1925, to oust the 
Mespellants George Y. Huff and George O Teed from certain premises 
_ they occupied under a lease from appellee. 

A trial was had in the county court of said county 

_ pefore a jury and at the conclusion of the evidence Teed was dis- 
_ \missed out of the case, and the court gave an instruction direct— 
a ing a verdict for appellee as to the charge that the appellant 

} Huff had violated the terms of the lease by violating the Illinois 
Prohibition Law and submitted the question to the jury as to the 
Desiaunt of rent that was due appellee from Huff as tenant. The 
jury returned a verdict in favor of appellee finding that there 
 |was ©1,00 rent due. The court, notvithstanding the verdict of 
‘|the jury, entered a judcment in favor of appellee and against 


appellant for the sum of $500.00 as rent due. It is from the 






jaction of the court in directing a verdict as aforesaid, and in 
‘\fenderine judgment in the sum of %500.00 notwithstanding the 
| findine of the jury that the appellant appeals. 


It appears that on December 14th, 1922, George H. Koon, 


\ 
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arty of the first part, and George %. Huff and George ©. Teed, 
parties of the second part, entered into a contract by which Koon, 
the appellee, leased to the parties of the second part certain lands 
and premises described in the lease as the east 75 feet of lot one 
(1) in block four (4) original plat of Highland Park, Illinois, to 
be used as a gasoline fillins station for automobiles ani also used 
to install a ereasins and washing rack. Ssid lease was to run from 
the lst day of January, 1923 until the 3lst of December, 1932, It 
mas provided in the lease thet the parties of the second part 
should pay to the party of the first part as rent the sum of $14,550. 
as follows; $75 per month for the first six months, (100.00 per 
month for the next six months and :125,00 per month for each month 
thereafter, all of said payments to be made in advance on the first 
day of each end every month, the first payment to commence January 
Ret, 1923. Amone other things it was provided in said lease that 
_jthe parties of the second part should erect and construct uvcon the 
said lands and premises a filline station and make certain other | 
improvements unnecessary to be described here, It was further pro- 
rided that at the expiration of the term of the lease that the 
| party of the first part should purchase and pay the party of the 
Booond part for the improvements made upon said premises necessary 
to be made in order to operate a filline station, It was also pro- 
vided in said lease as to how the value should be ascertained and 
_ determined. 
It appears that on the 25th day of April, 1925, appellee 


brought suit in the county court of said Lake county in an action of 


there was due, owins and unpaid to the plaintiff, appellee here, for 
vent the sum of £827.94, including, in accordance with the terms of 


said lease, taxes and assessments on said real estate; that plaintiff 





had notified the defendants in writine of the rent due and payable; 
that more than five days had elapsed since the notice was served 
upon the defendants in writing and the defendants had not paid said 
rent or any part thereof and by virtue thereof the plaintiff is 
entitled to the possession of said premises and the whole thereof; 
that the defendant's right to the possession of said above des- 
cribed ae has ceased and determined; that the defendant's 
right to the possession of said premises has expired by reason of 
their failure to pay rent. 

It is further charged in said complaint that the defendants 
Tight to possession of the above described premises by virtue of the 
lease aforesaid has been determined and terminated by reason of their 
failure to use said premises as is in said lease set forth 2nd pro- 
vided, and that appellant permitted said presises to be used asa 
common nuisance and a place where intoxicating liquor is manufact- 
ured, kept, sold and bartered in violation of the laws of the 
United States of America, the State of Illinois and the City of 
Highland Park, 

To the complaint the defendants filed their plsa in which 
they said they were not guilty of forcibly enterine and detaining 
the premises described in the complaint in manner and form as plain-=- 
tiff complained avainst them and they vut themselves upon the country. 

Upon the trial of the case before a jury the testimony dis- 
closed the fact that the amount of rent claimed to be due as set 
forth in the complaint was in exeess of the amount that was as a 


matter of fact due; that when the notice was served upon the 











defendants a certified check for “560.00 vas tendered to the officer 
and he refused to accept the same as he was instructed that unless 
the entire sum as demanded vas paid he should not accept any sum 
whatever. It was soucht on the part of plaintiff to prove a con=- 

| viction of the appellant Ceorge ”. Huff of having violated the 


Prohibition Law. Sec. 71, Chap. 43, Cahill's Statutes, 1921 


¥ 


v 

























provides: 


"It any lessee or tenant of any building 
or presises uses such building or premises, or any 
part thereof in maintainins 2 common nuisance, as 
defined in this Act, or permits such use by another, 
such use shall work a forfeiture of all rights of 
the lessee or tenant, and render void the lease or 
contract of rent upon such building or premises, and 
shall cause the right of vcossession to forthwith 
revert to the ormer or lessor, who may make iumediate 
entry upon the premises or may avail himself of any 
and all remedies, either at lsv or in equity." 

As tendine to prove the conviction of the appellant Huff 
of havine violated the Prohibition Lav, avpellee offered the record 
showing the filing of an information against George Huff and Harry 
Hanson in the county court of Lake county; also the record by 
which bail was fixed and thst the defendants vere releaced on 
recotnizance, tozether with the record of the trial and the verdict 
of the jury in which the jury found the defendant Huff ruilty in 
manner and form as chareced in counts 1, 2 and 3 of tie information 
and found the defendant Hanson not guilty. Appellee also offered 
the judement of the court. The information was not offered and the 
excuse for not offering it was that it had become misplaced. io- 
where in the record is it disclosed what the charze was whichwas pre- 
ferred against the defendants in the complaint. Wo order of the 
court, including the judgement, states of what offense the defendant 
Huff was convicted. The information not being in the record and not 
having been introduced, we are unable to say from anything disclosed 
by the record just what the charge vas that the appellant was tried 
for and of which he was convicted. There is nothing in the record 


so far as the record testimony indicates to show that the appellant 


was convicted of any offense committed uron the vremises described 





in the lease. A witness was placed upon the stand who testified 
that he was a witness on the trial of the case against appellant at 
the time it is alleged that appellant was convicted of a violation 


4 of the Prohibition Law, His testimony is ‘to the effect that he 























testified before the jury in that case and that when he did so 
testify he referred to sales on the -remises involved in this pro- 
ceeding, This was offered with a view of undertaking to show that 
the appellant was convicted of violating the Prohibition Law upon 
the premises occupied by him as lessee, The defendant testified 
that he never at any time sold, gave avay or illegally possessed 
intoxicating liquor on the premises described in the complaint. 
At the close of the testimony the court upon motion of 
appellee gave to the jury the following instruction:- 

"The jury are instructed thet the record ofthe 
conviction of the defendant, George “. Huff, having 
been offered in evidence in this case, such evidence 
is binding uvon you, and the only issue left for 
your consideration is the amount of rent which was 
due and owing to the plaintiff on the 6th of April 
1925, and you are therefore instructed to find that 
the plaintiff is entitled to the vossession of the 
premises, described as follows: The east 75 fect 
of Lot 1 Block 4, original Plat of Highland Park, 
Highland Park, Illinois." 
.|And also to find in favor of plaintiff for the amount of rent, if 
_ jany, Wich you find was due and owing at the beginning of this suit. 
3 Then they were given a form of the verdict accordingly. 
The appellant asked the court to give to the jury the form 
of verdict on his part as follows: 

"The court instructs you that if you find the 
issues joined in favor of the defendant, the form of 
your verdict may de, ""e tne jury, find the defendent 
not suilty?® 
This the court refused to vive. 
The court, notwithstanding the verdict of the jury, finding 
that there was “1.00 rent due the appellee, set the verdict aside and 
rendered judsment in favor of appellee for (500.00. This was done 
on the theory as contended for by appellee that the testimony dis- 
closed that there were st least four months rent due at the rate of 
'|$1285.00 per month, The testimony, however, further disclosed that 
lin April, 1925, there was due to appellant from appellee for oil and 
 |gas the sum of 2191.00; that previous to this time appellant and 


\appellee got tozether and would strike a balance and appellant would 
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pay the difference that was owing by him as rent. This was not 
done at all times but the testimony discloses that it had been done 
by the parties orevious to the institution of this suit. 

Since the information does not appear in the record and 
was not introduced and as the record nowhere recites or informs us 
of what offense the defendant was convicted, we are not prepared to 
say under the rule as we understand it, that the proof of former 
conviction has been established. Before it could be insisted that 
the appellant had been convicted of the violation of the vrohibition 
law and thereby violated the terms’ and provisions of the lease, it 
would be necessary for the record to disclose of what offense the 
ppellant had been convicted. In order to consider the record 
evidence as offered, it was necessary in the first instance to intro- 
uce the information that was the basis of the prosecution. Before 
the part of the record that was offered and admitted could be properly 
considered by the jury and before the court would be authorized to 
direct a verdict, it was necessary for the proof to establish the fact 
-|that appellant had been convicted of an offense and that in order 
to establish that fact by the record it vas incumbent in the first 
instance to offer the information against him, Kerby vs The People, 
23 Ill. 436; People vs Andre, 395 I11,. 445, 

There is no findines in the record appellant had for- 
feited the lease and anpellee was entitled to the possession of the 
premises in ouestion, except the verdict of the jury, »ased upon 

the peremptory instruction that the appellant had violated the 
rohibition Law, The court erred in giving the peremptory instru- 
_|etion and it was error for the court to enter any judgment at all 
for rent for the reason that if there was no forfeiture there could 
e€ no recovery of possession or rent, 
The judement of the county court of Lake county is 
therefore reversed and remanded, 


Reversed and Remanded, 















yal ypeiwenre s 





| AT A TERM OF THE APPELLATE COURT, 





ie. and held at Ottawa, on Tuesday, the sf th day 
| October, in the year of our Lord one thousand nine hundred 
and twenty-five, within and for the Second District of the 
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Present--The Hon. NORMAN L. JONES, Presiding IpfStice, 
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Hon. AUGUSTUS A. PARTLOW, Just ye. 
Honk THOMAS M. JETT, Justice 
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JUSTUS L. JOHNSON, Clerk. f 
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BE IT MEMBERED ta afterwards, to-wit: On 
MAR 2 § 6 196 ‘, 


the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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The October Term 1925. 


7594 . 60 
Gilbert. Vennum, 
ryg$tia om 6) F 
Appellant, Pd 4 1 1A GOL 


VSn Appeal from the Circuit 
Court of Irowuois County. 
W. D. Littell, Commissioner 
of Highwsys of the Tow of 
Belmont, County of Iroquois 
ana State of Illinois, 
Appellee. 
Jett, Jo 

Gilbert Vennum, srpellent, filed e bill in the Circuit 
Court of Iroquois county against W. D. Littell, Commissioner of 
Highways of the Town of belmont in the county of Iroquois, appellee, 
for an injunction to restrain him from vacatine and closing a certain 
public highway described in the bili, A demurrer was interposed to 
the bill and the same was sustained. An amended bill was filed to 
Which the appellee demurred, eid the demurrer was susteined. The 
amended bill was dismissed for want of equity and 9 decree was so 
entered and this appeal has been prosecuted from that decree. 

The bill sets up the fact that the highway in question has 
been in use for many years and alleges the various proceedings that 
were had by snrellee to vacate the same. It is the contention, however, 
of appellent thet certein irregularities exist in the proceedings and 
that they were not in eccordsnce with the statute and therefore were 
illegal and void and thet the appellee should be restrained from 
vecating the road fm question. 

After the netition had been presented to the Commissi oner 
of Highways to vacate the road in controversy he gave the following 
Notice: "And said Commissioner does hereby give notice that he haa 


fixed the 26th day of October A. D. 1925, at the hour of 10 o'clock 


in the forenoon et the west termini of seid sbove roed in said town 


@8 the time when, and the plece where he will meet to examine the 






route of seid road end hear reesons for or against the vacating of 


she Same et which time and place all persons interested will -be heerd." 
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The notice wes dated October @rd, 1925 and signed by the Commissioner 
of Highways. 

™he notice as set forth in the emended bill of complaint and 
as posted fixed the place for holding the first meeting as the west 
terminus of the road to be veceted and appellent contends, as we 
understand his ergument, that the Commissioner met 365 feet south of the 
‘west terminus of said roed as described in seid petition. 

Conceading thet the description of the road sought to be 
vacated was irreguier and that the description was not technically 
correct yet the fect remains that the petition did conform to the 
statute by having the requisite number of Signetures, by setting out a 
description of seid road and that the highwey commissioner by posting 
his notice of the nlace where, end the time when, he would meet to 
exemine the route of said rosd and hear reasons for snd against the 
vacating the same acquired jurisdiction of the proceedings, and heving 
once acquired jurisdiction the proceeding cannot be attacked colleter- 
ally but mst be attacked by a direct proceeding. Beiley et el vs Me- 
Cain et al, 92 Ill. 277. 

Although a deseription of the road proposed to be vacated is 
not as definite as it should be still this fact does not deprive the 
Commissioner of jurisdiction which he obtained by the presentation of a 
petition and the posting of notices thereof. Beiley vs McCain, supra. 

The Commissioner having acquired jurisdiction his acts sre 
Valid until set aside or reversed in some direct proceeding, for that 
purpose. Beiley vs McCain, supra. 

The demurrer to the amended bill was evidently sustained for 
the reason thet the court wes without jurisdiction to entertain it. 

The statute provides a certain method by which 2 public highway may . 
be vacsted. It also provides for an appeal from the decision of the 
Commissioner of Highways to vacate a highwey which appellent could have 
taken to the County Superintendant of Highways. It does not appear 


from the decree in this proceeding that eny appeal wes prosecuted by 
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pellant or that he took advantage of the remedy provided by law. 
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was the duty of appellant if he felt aggrieved to prosecute his 
Bncdy at aw by appeal and the court was without jurisdiction to 
mtertain a bill for an injuncbion. The appellent elso had snother 
equate ore at law by © certiorari proceeding. Caldwell vs. 
joffett, 215 Til. App. 583. 

| We are of the opinion thet the Cir@uit Court of Iroquois 
jounty wes correct in its rmling sustaining the demurrer. The 
judgment of the Circuit Couet of Iroquois County will therefore be 
ffirmed. 


Judgment Affirmed. 
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STATE OF ILLINOIS, }j .. 
SECOND DISTRICT. ;° 7, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 

said Appellate Court, at Ottawa, this 3? O77 day oi 

: in the year of our Lord one thousand 


nine hundred_and twenty- 





Merk of the Appellate Court. 
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GILBERT VENNUM, 


Appellant, 


vs Apveal from 
the Circuit Court of 
W. D. LITTELL, Commissioner Iroquois County. 


of Highways of the Town of 
Belmont, County of Iroquois 
and State of Illinois. 
Appellee. 

Jett, J. 

Gilbert Vennum, appellent, filed a bill in the Circuit 
Court of Iroquois county against W. D. Littell, Commissioner of 
Highways of the Town of Belmont in the county of Iroquois, appellee, 
for an injunction to restrain him from vacating and closing a certain 


Public highway described in the bill. A demurrer wae interposed to 


t 


t 
ct 
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the bill and the same was sustained. An amended bill was filed 
which the appélles demurred, and the demurrer was sustained, The 


amended bill ws 


mn 


dismissed for want of equity sand a decree was so 
entered and this appeal has been prosecuted from that decree. 

The bill sets up the fact that the highway in question 
has been in use for many years and alleges the various proceedings 
that were had by appellee to vacate the same. It is the contention, 
howaver, of appellant that certain irregularities exist in the pro- 
Geedings and that they were not in accordance with the statute and 
therefore were illesal and void and that the appellee should be 
Testrained from vacating the road in question. 

After the vetition had been presented to the Commissioner 
Of Highways to vacate the road in controversy he gave the following 
Rotice: "And said Commissioner does hereby give notice that he has 
fixed the 25th day of October A. D. 1923, at the hour of 10 o'clock 
in the forenoon at the west termini of said above road in said town 


as the time when, and the place where he will meet to examine the 
iz 
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route of said road and hear reasons for or against the vacating of 
the same at which time and place all persons interested will be 
heard." The notice was dated October 3th, 1923 and signed by the 
Commissioner of Hichweys. 

The notice as set forth in the amended bill of complaint and 
as posted fixed the place for holding the first meeting as the west 
terminus of the road to be vacated and appellant contends, as we under-= 
stand his argument, that the Commissicner met 365 feet south of the 
west terminus of said road as described in said petition. 

Conceeding that the description of the road sought to be 
vacated was irregular and that the Cescription was not technically 
correct yet the fact remains that the petition did wwe conform to the 
‘statute by having the requisite number of signatures, by setting out a 
description of said road and that the highway commissioner by posting 
his notice of the place where, and the time when, he would meet to ex- 
‘amine the route of said road and hear reasons for and against the 
vacating the same acquired jurisdiction of the vroceedings, and having 
‘once acquired jurisdiction ths proceeding cannot be attacked collater-— 
ally but must be attacked by a direct proceeding. Bailey et al vs Me 
‘Gain et.al, 92 Ill. 277. 

Although a description of the road »vroposed to be vacated is 
“not as definite as it should be still this fact does not deprive the 


Commissioner of jurisdiction which he obtained by the vresentation of a 





‘petition and the posting of notices thereof, Bailey vs McCain, supra. 
a The Commissioner having acquired jurisdiction his acts are 
valid until set aside or reversed in some direct proceeding.for that 
“purpose. Bailey vs McCain, supra. 

| The demurrer to the amended bill was evidently sustained for 
the reason that the court vas without jurisdiction to entertain it. 
The statute provides a certain method by which a pubjic highway may 
be vacated. It also provides for an appeal from the decision of the 


Commissioner of Highways to vacate a highway which appellant could have 
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taken to the County Superintendant of Highways. It does not appear 
from the decree in this proceeding that any apveal was prosecuted by 
appellant or that he took advantage of the remedy provided by law. 

It was the duty of appellant if he felt agsrieved to prosecute his 
remedy at lay by appeal and the court was without jurisdiction to 
entertain a bill for an injunction, The anpelklant also had another 
adequate remedy at law by a certorari proceeding. (Caldwell vs Moffatt, 
915 I11. App. 583. 

We are of the opinion that the Circuit Court of Iroquois 
county was correct in its ruling sustaining the demurrer. The 
judgement of the Circuit Court of Iroquois county will therefore be 
affirmed. 


Judgment Affirmed. 
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Begun and held at Ottawa, on Tuesday, thé sixth day ff | 


AT A TERM OF THE APPELLATE COURT, fe 





| October, in the year of our Lord one thousand Tine hundred 
| 


and twenty-five, within and for the Second District of the 


+r P- > 6> F 
QA41 1A. 631 


Present--The\Hon. NORMAN L. JONES, Presiding Justices 


State of Illinois: 


Hon. AUGUSTUS A. PARTLOW, Justice. ,f 
Hon. THOMAS M. JETT, Justice. / 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 









BE IT REMEMBERED , that aft®rwards, to-wit: On 


MAR 2¢1075 the opinion of Ahe Court was filed in the 


Clerk’s office of said Court,“ in the words and figures 


following, to-wit: 








No the October Term A. D. 1925 


7597 63 


fhe American Laundry Mechinery 
Company, 2 foreign corporation, 


Defendant in error, 
Writ of error from 
vs. the Circuit Court 
of Kane County. 
Aurore Wet Wash Leundry Company, 
an Illinois corporation, 
ADT, ie. 
Plaintiff in erpor. 2 A 1 t.H. O 


ah al 


1 


© 


Jett, J. 

This is a suit in assumpsit brought by the American Laundry 
Mechinery Company, © foreign corporation, defendant in error, herein- 
efter referred to as the plaintiff, to recover, from the Aurora \Wet 
Wash Laundry Compeny of Aurora Illinois, plaintiff in error, herein- 
after referred to as the defendant, the purchase price of a washing 
machine end an extractor which it is claimed the defendant was obli- 
gated to psy to the plaintiff by virtue of the sale end delivery to 
it of the washing machine an@ extractor in pursuance of the following 
order: 


"WRE 10-19- 
M 9~20 


The American Laundry Machinery Co. 
208 Vest Monroe Street, Chicago, Ill. 


Order No. 43 sept. 16, 1922 


Please ship the following at vrices and conditions 
nemed below: 
Ship to Aurora Wet Wash Ldy. Co. 
Aurora, Illinois. 
How Ship-— When -- 
Terms $175.00 with Order $... Bebe Atteched 
Balance in equal monthly retes of “52.50 at 6% covered by 
Insurance and Mortgege. 
These goods ere sold F.0.B. cars at 
Kalamazoo, Mich. 
Cash Discounts apply on Net amount of Contract. 
Waere electric equipment is used, fill in Current 
and Voltage: 
ececeVOlts, DeCcAs Cx eeosoeaevoaee Cycle pesecocecss el hasGe 
1-40x%84" eight pocket Detroit Ldy. Mchy. Co. 
od washer, with four cylinder doors horizontal 
partition, with 2 tub doors, double glased Elev 
header hand Wheel sttached eauipped with Huebsch 5 
2" Auto water velve attached 4" outlet crsceccccccc ee 0 $450.00 





a@sef .d oA axel tedotoO oft oF 


&9 






















yrenidosM yrinved asoitemA ef 
,coltsroqroo agistot s ,yreqm 


~rorre ai tashastel 
mort rorres to TixW 
txuso0 tivoxrid edt »8V 
aGZsisod ened to ix 
: «Vasqnod yrtbased desW teW sv 
,fottatoqron etontif 


cé do A. rAS : toure mt ttitnt srt 


Yrhauel nsotremA oft yd tHavotet Stbiien nt tise 8 et edt 
pa teaeit ,1OTTS i tnebrstebh ,noiteroqtoo nagtetot s&s ,ymsqmod vrent 
deW storsA eft mort ,revoser ot ,tiitntelq edt as ot bettetet & . 
mitered ,torrs mi ttitnists ,aiomt{{I storsA to ymaqmod erbaral ¢ 
Rnideaw. #20 eoltg easdotsg edt ,tushaeted edt as ot poxtetet 
-~ifdo esw dasicotoh odd bemialo ak tk doitdw totostixe ms bas onl 
o¢ yrteviteb bus efse edt to ostuiv yd tifinielaq edt ot eke ot 


auiwoffot edt to sonsueruy of totesittxe-~ens oenidoam guidesw odd. 


| -ef-0L SH” 
O88 M SA 


.00 yrenidosM yrbavesd meoltomA eft 
s{fI ,ogsotdd ,teerta sormoM cee 808 


Sser of -tqee &S .olf te 


enoitibroo Sas —seotta $a guaiwollot edt qida saselI~ . 
:woled boemsrr 
.0o8 .vhl desi! teW srotwA ot gine 
satonif[{l ,stoisA 
-- fedW a-Gid@ wok 
bodostta .d.d ...8 tebxO déiw O0sdtle emreT ~ 
¥d botevoo FS ts 02.86% to sotsx yLdtmom Isype at sonsisa 
-sxenitol bas someitveq 
ts erso +260. % Hloa ets aboog eeendT 
wfoiM ,oosane[ex : 

stostt nod to tasoms tel mo ylaqs atnvooald feed i 

daevry0 ak [Lit ,beas at tnemainpe oliteele etosW 
segstlov Bi 
eOESHL eee reseree eloyo eoeerne ee eeoer eve A. Os a eatloVess. 

0D .vdoM .~bI siLoxrted texoog tigie. "DBROL 

fstaostiod eroob rebnityo tywot diiw ,tedeaw oh 

veld boaslg efdsob ,aroobh dat g dtiw ,gwottiits 
a NocdouwH dtiw beqgisps bedoastts LeedW baad top 

00. BUAG cideleic nen sir teLiso "S bedoastts evisv 1etsw ods ; 





2-hand end sold as is --- ; 
1-American 26" Extractors with Straight countersheft 


2" hand and Sold es iS « « « ee 250s 18 


C. E. Fiske 
Conditions to Which the Purchaser Agrees; 

The above goods shall remain the property of The American 
Leundry Mechinery Comvany, and title thereto shall not vest in 
vendee until entire purchase price and notes sre paid; shall 
remain personal property and not bacome psrt of any real estate 
however attached, end shall be at oll times fully insured by 
vendee, insurance payable to vendor as its interest may eppear. 
Destruction of goods by fire shall not release peyments, ex- 
cept to the extent of insurence money sctually paid to vendor. 
Any machinery taken in exchange to be crated and delivered to 
vendor et depot by vende@. All unpaid installments of purchase 
price and notes shell at vendor's option, become forthwith due 
on default for payment of any one of them. Vendor is not liable 
for delay or failure of delivery caused by strikes cr other causes 

beyond its control. The purchaser to pey all texes levied on 
account of said property. This order is subject to acceptance by 
vendor at home or divisXion office and expresses the entire con- 
tract, and no verbal agreements or werranties, shall be binding, 
and the undersigned sckmnowledges the receipt of a copy hereof. 


Aurera Wet Wash Laundry 
Anton Fajfar 


Witnesses: 
CG. Bs Fiske." 


The plaintiff filed the common eounts to which declaration 
the defendant pleaded the general issue with affidevit of merits and 
Save notice that on the triel of the case it would rely upon the 
following matters by way of defense:- That defendent ordered of the 
plaintiff & wood washer manufactured by The American Leundry Machinery 
Company, but the pleintiff, disregarding ssid order, freudently 
delivered to defendant a wood washer of an entirely different end 
greatly inferior make; thet as pert of ssid order of seid laundry 
machinery the plaintiff, by its duly authorized agent, expressly 
warrented that said machinery so ordered, though second-hend, would 
run as well and do the work for which it was ordered es efféctively 
as new machinery, and elso egreed thet if it did not, pleintiff 
would meke it do so, and defendant, relying wpon ssid warrenty, ordered 
Said laundry machinery; thet as pert of the contract of purchase of 


paid machinery the defendant, by its duly authorized agent, esreed to 


instar the same and put it in good running order; that when defendent 






liscovered thet said machinery was not of the kind or make ordered, it 





PC a ona Ol nia eggs ON 
May Ea Dis heer) . j 



























; --- si as bloke bas baed-& 
5 tisderetayoo stigissde dtiw exotositxa "8S neottomA-L[ an 
ee e . * . . ° * 7 rf . » s ¥ T ‘8 Be bLo8 bre breact aS 


SHALL. HD» 
:@o9etgd tesadorsd edt “slaw. ot anokttbaod. . 
nsoitems ed® to ydreqoray edd mtamet [fede eboos evode eT’ 
i taev tort lade o¢oredd eftit bus ,ynaqmod me Fb alr a 
{fends  :;bisqg.ets aston bus ootiq eunderee etivae Ittas eebmey 
etetao-Laet yas. to tzsq emoosd Jon bas ytreqotq L[eancerteq.mismet 
ud borsant yiiut eomtt [fs te ed Iigde fas ,bedoatts tevoewod 
-1seqq3 Yam teoredni ett es tobmev of eldsyeq sonatas. poobnev. 
-xo ,atnomysq sasefor tom Lisda etft yd eboog to. moitoustaee 
stobiiev ot bis¢ Yifemos Yeon eonsivani to‘tnetxe edt ot tae 
ot borevileS ina baésto ed of sgnsdoxe.at nexetd.yrenidosm yod 
sestoting to etoonmffetent bisqny [f4  .bebmev Ud toveb ta tobrev 
arh d¢téiwddzrot emooed ,mottqo e'xobaev ts [fede estonm bus soit 
efdsif ton ai tobmev sett to esto Yue to tremysq tot tinvsteb mo 
esauso isdto 10 eelitte yd beause yrevifeb to etslist to yslob ‘tot 
mo beivel sexst [Is yeq ot teaadotuq ef .Lortmoo ett Saoyed * 
Yd eonatqesas oF vootdua ai.vebto eld? .ytxeqorq, bisa, to; tavooos 
-op etitne oft eseaetaxe bas eolttto moigaivib to smod ts tobrev 
~saibaid od. {fade esttasiisw so atnensstgs Ladtey on, baa de: 
»tosted Yqoo #& to tetsser edt aegbhsf{womios paiesmaasie ote" 


Yrhmst dasW teW ererol 
e%stL el wotms 


1 sensed 
" oxait ° & ° 3: 


noitersfoeb do bitw ot etusoe sommoo edt belt tritatele eft 
bas etitem to Tivebiitts s f¢iw eseet isteneg ott hebsota ‘tie buee 
dt soqs Tlex binow ti seco edt to tatad ‘edd 0 “Gade “potton 

edt te berebro tusineteb tad® -~;eansteb to yaw yd erettem goiw 
erevitesi yxSnvad neoltemA: ed? Yd bormostunen todeaw boow 3 ttt 
(ituebsart ae o bisa. amibregererb. stheees oka add gud 2¥ 

bas tuetettib yloxitke as to tedesw boow 2 ‘tuobueteb ot bet 
yTbnoet hise to tebxo: bise to disq ea tadt +sexem Sas 
qyiseorrxe ,t1eRs bos trodtua yin ett cd titicbely at, ure 
BIssow s brant ~f pxooge dguodt ~botebto 08 gr orice inn ise bacté bet 
Ls a ae ene as boremro, sew tk doidw, 10%, 220w. Sat OS, Bora ‘lew 

| finials bees Bib ti ti tedt beorgs, oals. fas 8 Hoan 


Bes abio 


e 


ylosivaw bise. cogs anty tex | tire bro ob baw 08 ob ob — 


sae 8 


ot boorse ,tueae, besiroditys, yLub ett ere tun pao08. oat Batt 


tnebreted cedw tedt: sT9fr0- ‘pakaitos hoa ok a Jug bas. ene, tt 








ti ,botehto eiam 10 “baba oat to: son Baw: vientiosm bigs: tent, b 


A 
a F pay MD Pet OS 





demanded that plaintiff teke it back, but pleintiff by its duly 
authorized sgent, refused so to do, end in lieu thereof promised to 
put it into good working order st once; thet though often requested 
plaintiff has totally feiled to put ssid mechinery in such order end 
meither the plaintiff nor the defendent has at sny time been abl to 
put said leundry machinery or any part thereof into operation, as a 
result of which it has stood idle in defendant's plece of business 
exee since it was delivered, and has been of no advantage or benefit 
Bhatsoever; thet as a result of the failure of the plaintiff to make 
goo@ its said warranty and to put said machinery in running order, 
defendent has bean compelled to employ at all tines since said 
contract of pueonnde was meade, two extre men to do by night the work 
Which defendant had planned to heve said machinery do by day, at an 
extra expense of {60.00 per week, end defendent awers that had said 
machinery been of the kind and nseture ordered end hed it been put in 
working order as plaintiff agreed, it would heve done seid work 
during the day time without additional cost, and defendent would heve 
been saved said extra expense by heving it done by night; thet 
defendant has also suffered the loss of $61.00 on account of freight 
and demurrage charges on said machinery. 

A jury trial was had with a finding for the plaintiff in the 
pom of $525.00¢ Judgment wes entered for seid sum end defendant pro- 
secuted this appeal. 

The contention of the defendant is thet this case mst stand 
or fall by reason of the third instruction, given on the part of the 
Plaintiff which is as follows:- 

"The court instructs the jury thet when the parties heve 
deliberately put their engegements into writing, in such terms 
as import a legsl obligation, without any uncertainty as to 
the object or extent of such engagements, it is conclusively 
presumed that the whole engagements of the parties and the 
extent end manner of their undertaking wes reduced to writing. 

And in the case before you, if you believe from 811 the 
evidence thet the defendant signed the written order Imown as 
"Plaintiff's Exhibit 1°, and that seid written order contains 

Y & complete and legal obligation embodying «11 the terms of 
y the contract end the undertakings of the plsintiff, then 


all oral testimony of conversetions or declarations, pre- 
vious to, et the time when it was completed or afterwards, 





or 
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can have no bearing upon the rivhts of the p:rties. 


And if you believe from all the evidence th. t the 
pbsintiff has carried out its contract by the delivery of 
the washer ond extrector ordered, then, in th: t case, the 
plaintiff is entitled to recover." 


It is the contention of the defendant that it was menifestly 









reversible error to so instruct the jury, because it directed a verdict 
tnd withdréw from its consideration defendant's entire defense, nemely, 
that after the contract of purchase was executed, the parties entered 
Beto a velid agreement whereby plaintiff was to put the machine in 
running order if defendant would remove it from the freight house, 
‘which agreement it was competent to prove by oral testimony, the con- 
Rect of purchase not being under secle 

ti i It will be noted that the defendant bought of the pleintiff 
one used or second-hand 40 x 84" eight pocket Detroit Leundry Machinery 


Company w090 washer, also one American 26" extractor with straight 





pouriter shafts and sold "as ise" The machinery purchesed of the 
plaintire by the defendant was of a known type and not specially made 
for the buyer by the seller. 

‘ In view of what is disclosed by’the record, the trial court 


was fully warrented in giving the instruction complained of because 












the change Of modification of the contract according to the testimony 
of the defendant's witnesses was inconsistent with the terms and legel 
‘effect of the instrument relied upon by the plaintift. The rule is, 
when parties have deliberstely put their engagements into writing in 


such terms as import a legal obligation, without any uncertsinty as to 


thet the whole engsgement of the perties and the extent and meanuer of 
heir underteking was reduced to writing; and all oral testimony of a 
revious colloquium between the parties, or of conversation or declara- 
ions at the time when it was completed, or sfterwards, as it would 

end in many instances to substitute o new and ai@ferent contrect for 

: one which was really agreed upon, to the prejudice, cece wig Nee 

2 of the parties, is rejected. Fuchs & Lang Co. vs Kittredge & Co. 
2 Ill. 688-94. 
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There is no warranty disclosed by the terms of the contract 
relied upon by the plaintiff, If a buyer gets whet he hes Largained 
“for, there is no implied warranty thereof though it does not snswer 

his purpose. Peoria Beet Sugar Co. vs Turney, 175 Ill. 631; Tuchs & 
* Co. vs Kittredge & Co., Supra. 
i A separate parol agreement modifying a writtei eontract as to 
‘ y matter inconsistent with the terms of legel cffect of the written 
Oe canant where it anvears thet the written instrument wes intended 
to be a complete and finsl statement of the whole trsnsaction between 
‘the parties, cannot be interposed as a defense. Flatt vs itunes Ins. 
Co. 153 Ill. 113-121. 

In view of the fact that the machinery ordered by the 
defendant wes second-hend property and was sold "as is", and in view 
of the further fact there was no warrenty of the machinery on the 
part of the plaintiff, we are of the opinion thet the court committed 
mo error in giving the instruction complained of and the judgment 
of the Circuit Court of Kane County should be affirmed, which is 


accordingly done. 


Judgmeitt Affirmed. 
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SPATE OF ILLINOIS, }.. 

SECOND DISTRICT. y ST, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my oifice. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this_ 32d LA day of 


in the year of our Lord one thousand 


nine hundred and twenty- kA4Z . 


ptok of the Appellate Court. 
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TO THE OCTOBER TERM A. D. 1925. 


Gen. No. 7597. Agenda 63. 





THE AMERICAN LAUNDRY MACHINERY 
GOMPANY, a foreign corporation, 


WRIT OF ERROR FROM THE 


| Defendant-in-error, CIRCUIT COURT OF KANE 
COUNTY. 

vs 

| AURORA WET WASH LAUNDRY COMPANY, 3 4 11.4. 63L 


an Illincis corporation, 
| Plaintiff-in-error. 


gett, die 





This is a suit in assumpsit brought by the American Laundry 


} 

'Machinery Company, a foreign corvoration, defendant-in-error, herein- 
‘after referred to as the plaintiff, to recover,from the Aurora Wet 
! 


j 


Wash Laundry Company of Aurora Illinois, plaintiff-in-error, herein-~ 
‘after referred to as the defendant, the purchase price of a washing 
! 


achine and an extractor which it is claimed the defendant was obli- 


| 
| 


gated to pay to the plaintiff by virtue of the sale and delivery to 
| 
| 








it of the washing machine and extractor in pursuance of the following 
order: 
| 
| ; PWRE 10-19- 
iM 9-20 
The American Laundry Machinery Co. 
208 West Monroe Street, Chicago, Ill. 
Order No. 43 Sept. 16, 1922. 


Please ship the following at prices and conditions 
named below: 
Ship to Avrora Wet Wash Ldy. Co. 
| Aurora,Illinois. 
How ship-~ When << 
Terms $175.00 with Order $... B.L. Attached 
Balance in equal monthly rates of $52.50 at 8% covered by 
Insurance and Mortgage. 
These goods are sold F.0.B. cars at 
Kalamazoo, lich. 
Gash Discounts apply on Net amount of Contract. 
Where electric equipment is used, fill in Current 
and Voltage: 
eredsPOlhes D.C.AsG. ov ecaeecas CYOle .iccscues Phase. 
1-40x84" eight pocket Detroit Ldy. Mchy. Co. 
wood washer, with four cylinder doors horizontal 
partition, with 3 tub doors, dougle glased Elev 
header hand “heel attached equinped with Huebach 
2" Auto water valve attached 4" outlet .......... «+ - 450.00 
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Z-hand and sold as is --= 
N leAmerican 26" Extractors vith Straight countershaft 


2" hand and Sold as is . . «ee « ee ee ev aeeveg aoe 
$700.0 


‘ GC. E, Fiske 
Conditions to Which the Purchaser Acrees: 
The above goods shall remain the property of The American 

Laundry Machinery Company, 2nd title thereto shall not vest in 

‘ vendee until entire purchgse price and notes are paid; shall 
remain personal ak ged Bes: and aan become part of a ny real estate 

Ay however attached, and shall be at al1 times fully insured by 

vendes, insurance payable stig Fe as its interest may appear. 
Destruction of goods by fire shall not release payments, ex= 
cept to the extent of insurance money actually paid to vendor. 
Any machinery taken in exchanze to be crated and deliverdd to 
vador at depot by vendee, All unpaid installments of purchase 
price and notes shall at vendor's option, become forthwith due 
on default for payment of any one of them. Vendor is not liable 

for delay or failure of delivery caused by strikes or other causes 
beyond its control. The surchaser to pay all taxes levied on 
account of gaid property. This order is subject to acceptance ly 
vendor at home or division office and expresses the entire con= 
tract, and no verbal agreements or warranties shall be binding, 
and the undersigned ecknowledges the receipt of a copy hereof. 


Aurora “et Yash Laundry 
Anton Fajfar. 
Witnesses; 
CG. B. Fiske," 

The plaintiff riled tne common counts to whieh declarntion 
the defendant pleaded the general issue with affidavit of werits and 
gave notice that on the trial of the case it would rely upon the 
following mattsrs by way of defense:-—- That defendant Soe of the 
Plaintiff a wood washer manufactured by The American Ce rere 
but the plaintiff, disregarding said order, fraudently delivered to 
defendant:a rood washer of an entirely different and greatly inferior 
Wake; that as part of said order of said laundry machinery the 
Plaintiff, by its duly authorized agent, expressly warranted that said 
Wachinery so ordered, though second-hand, would run 2s well and do the 
work for which it was ordered as effectively as new machinery, and also 
agreed that if it did not, plaintiff would make it do so, and defend- 
ant, relying upon said warranty, ordered said laundry machinery; that 
as part of the contract of purchase of said machinery the defendant, 
by its duly authorized agent, agreed to install the same and put it 


Mf} 
an good runninz order; that when defendant discovered that said 
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machinery was not of the kind or make ordered, it demanded that 
plaintiff take it back, but plaintiff by its duly authorized agent, 
fefused 80 to do, and in lieu thereof promised to put it into good 
working order st onee; that thouch often recuested, plaintiff has 
totally failed to put ssid machinery in such order and neither the 
Pleintiff nor the defendant has st any time been able to put said 
laundry machinery or any part thereof into operation, as a result of 
which it has stood idle in defendant's place of business ever since it 
was delivered, and has been of no advantage or benefit rhatacever; that 
aga result of the failure of the plaintiff to make good its said 
wartenty anc to ovt said machinery in running order, defendant has been 
compelled to employ at ail times since said contract of purchase was 
made, two extra men to do by night the work which defendant had planned 
to have said machinery do by day, at an extra expense of (50.00 per week, 
amd defendant avers that had said machinery been of the kind and nature 
Ordered sand nad it ceen put in working order as plaintiff acreed, it 
Would have done said work during the day time without additional cost, 
and defendant would have been saved said extra expense by having it done 
by hight; that defendant has else suffered the loss of 561.00 on 
account of freicht and demurrage charges on said machinery. 

) A jury trial wes had vith a finding for the plaintiff? in the 
sum of $525.00. Judement was entered for said sum end defendant pro= 
secuted thie appeal. 
ig The contention of the defendant is thst this case must stand 
* fall by reason of the third instruction, given on the part of the 
plaintirs which is es follors:- 

* : "The Gcourt instructs the jury that when the tarties have 
he deliberately put their engagements into writing, in such terms 
ty as import a legal obligation, without any uncertainty as to 
the object or extnet of such engagements, it is conclusively 
presumed that the whole enkasements of the parties and the 
extent and manner of their undertaking was reduced to writing. 
And in the case before you, if you believe from all the 


@vidence that the defendant signed the written order known as 
"Plaintiff's Exhibit 1*, and that said written order contains 
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@ complete and legal obligation embodying all the terms of 
the contract and the undertakings of the plaintiff, then 
all oral testimony of conversations or declarations, pre- 
vious to, at the tiem when it was completed or afterwards, 
can have no bearing uvon the rights of the parties. 


And if you believe from all the evidence that the 
plaintiff has carried out its contract by the delivery of 
the washer and extractor ordered, then, in that case, the 
plaintiff is entitled to recover." 


ao 


It is the contention of the defendant thet it wae manifestly 
reversible error to so instruct the jury, because it directed a verdict 
and withdrew from its consideration defendant's entire defense, namely, 
that after the contract of purchase was executed, the parties entered 
into a valid agreement whereby plaintiff was to put the machine in 
Yumning order if defendant would remove it from the freight house, 
which agresment if was competent to prove by oral testimony, the con- 
tract of purchase not being under seal. 

It will be noted that the defendant bought of the plaintiff 
one used or second-hand 40 x 84" eight pocket Detroit Laundry Machinery 
Company wood washer, also ons American 26" extractor with straicht 
Counter shafts and sold "as is," The machinery purchased of the 
Plaintiff by the defendant was of a known type and not specially made 
for the buyer by the seller. 

¢ 

In veiw of what is dgeciosed by the record, the trial court 
was fully warranted in siving the instruction complainec cf because 
the change or modification of the contrect according to the testimony 
Of the defendant's witnesses was inconsistent with the terms and legal 
effect of the instrument relied upon by the plaintiff. The rule is, 
when parties have deliberately put their engazements into writing in 
such terms as import 2 legal obligation, without any uncertainty as to 
the object or extent of such engagement, it is conclusively presumed that 
the whole engagement of the parties and the extent and manner of 


their undertaking was reduced to writing; and all oral testimony of a 


Previous colloquium between the varties, or of conversation or declara- 
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tions at the time when it was completed, or aritervwards, 22 it would 
tend in many instances to sudstitute = new and different contract for 
tleone which was really agreed uvon, to the vrejudice, possibly, of 


one of the parties, is rejected. Fuchs & Lang Co. vs Kittredge & Go., 


02 


42 Ill. 88-24. 

There is no warrenty disclosed by the terms of the contract 
relied upon by the plaintiff. If a buyer gets what he has bargained 
for, there is no implied warranty thereof though it coes not answer 
his purpose. Peoria Beet Sugar Go. vs Turney, 175 Tli, 631; Fuchs 
& Lang Uo. vs Kittredge & Co., supra. 

A separate parol agreement modifying a written contract as to 
amy matter inconsistent with the terms of legal effect of the written 
instrument where it appears that the written instrument was intended 


to be a complete and final statement of the whole transaction between 


is 


the parties, cannot be interposed as 


Go., 153 Ill, 113-121. 


defense, Platt vs Htna Ins. 


In view 6f the fact that the machinery ordered by the 


\defendant was second—hand proverty 2nd was sold "as is", and in view of 
: y > 


the further fact there was no warranty of the machinery on the part of 
the plaintiff, we are of the opinion that the court committed no error 
im giving the instruction complsined of and tne judgement of the Cirevit 


Gourt of Kane county should be affirmed, which is accordingly done, 


Judgment affirmed. 
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Present--The Hon. NORMAN L. JONES, ore Justice. 

| Hate AUGUSTUS A. PARTLOW, Justice 

| Hon. THOMAS M. JETT 

















. JOHNSON, Clerk. f 
E. J, WELTER, Sheriff. 
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October Term, 1925. 
Williem J. Baker, 
Aprellee, ‘ 
Appeal from the Circuit 
VS. Court of Henry County. 


State Bank of Annawan, 
Avrellent. 


. 2411.4. 632 
Pertlow, de 
Appellee, William J. Baker, and Nellie J. Baker, his wife, 
began suit in the circuit court of Henry county agsinstrappellant 
State Bank of Annawan, to recover money elleged to be due. The 
suit wes dismissed as to the wife. There was a verdict and judgment 
ageinst appellant for $19,946, and en appeal has been prosecuted to 
this court. 
The declaration consisted of the common counts, and one 
Speciel count which cherged thet on Merch 17, 1921, eprellee and 
wife loaned to appellant, $17,000, end appellent promised to revay 
on demand, together with interest at four per cent per annum; thet 
if no demand’ or payment was made before March 17, 1922, avpellent 
Would pay interest st six per cent per ennum; thet on July il, 
1921, appellee demended payment with interest at four per cent. 


Attached to the decleration was en affidavit of appellee thet he 












was authorized to make the affidavit on behalf of himself and his 
wife; thet the nature of the demand wes for money loaned to 
"appellant et its request, together with interest thereon. Anpellent 
‘filea the general issue together with notice of special defeuses, 
and an effidavit of merits in which it charged thst appellee and nis 


“wite were not the joint pwers of the $17,000, but thet eachwas the 
separate and individual owner of e distince portion of said sum, and 
hat each took the promissory mote of W. H. Holzinger, secured by the 
275 onal énaorsement of Daniel J. Holzinger snd Mell Van Hyfte, as 

a ety, for their portion of said sum; thet the appellant aid not 
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- porrow any money of appellee and his wife, and did not promise to 
pay the smount demanded, or any pert thereof. 


The evidence shows thet prior to January 1921, the Bank 


* 


of Annawan was a pravate bank owned by Williei H. Holzinger, snd 
‘Daniel J. Holzinger, a brother of William, was the cahier. In 
January, 1921, it was incorporeted as a state benk under the neme 
of the Stete Bank of Annawan, Deniel J. Holzinger continued as its 
cashier, William H. Holzinger was its vice-president, and both of 
them were directors. Appellee wes a farmer who hed been a customer 
of the bank when it was a private benk and he continued es such after 
it was incorporeted as eae state benk. About one and one helf years 
prior to the transaction in question, appellee purchased a ferm in 
Minnesota and borrowed from his wife, 5000, for which he gave her 
his note. This money was used in part payment on the Minnesota farm, 
but the title to the farm wes teken in the name of enpellee. During 
the winter of 1920 and 1921, appellee sold this farm snd was to re- 
‘ecive $17,000 on March 1, 1921. About March 10, 1921, arpellee cleims 
he had = conversation with the cashier of the benk with reference to 
letting the bank have the money. There is a conflict in the evidence 
on this point, but it is cleimed by avpellee thet the cashier told 
him thet if he would let the bank have the money the benk would pay 
him six per cent provided he left it for one year. Appellee testified 
he told the cashier he did not care to leave the money in the venk 
for a year; that he might purchase a farm and wented the money at 
— such time. The. caBhier told him if he would put the money in the 
bank, the bank would get some of its directors to sign a note as 
security. 

On March 15, 1921, appellee received the money in two drefts 


Peyable to his order. He deposited the drafts in his neme. He 








testified he had » conversation with the cashier in which the cashier 
tola him he would have a note signed by some of the directors. A 
note was signed by Mell Van HYfte, who at thet time was a director 
the bank, This note was left at the bank and appellee went to 


is home where he had a conversation with his wife reletive to the 
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matter. The wife then head a conversation over the telephone witi 

the cashier. Just whet this conversation was does not appear, but 

the evidence shows that after this conversation, the cashier destroyed 
the #17,000 note signed by Van dyfte, end made out two notes, one 

for $11,725, payable to appellee, and one for %5,275, peyable to 

the wife, which notes were siened by Deniel J. Holzineer, Wh.Ha 
Holzingzer and Mell Van Hyfte, in the order named. ‘The next dey the 
cashier told appellee he had the two notes, sid they had been signed 


by some of the directors. Appellee drew his personal check for 


$17,000, peyable to the sppellant, end gave the check to the sashier. 


The two motes were delivered to gprellee and he testified that after 
he looked them over he ssked the cashier if he would put the amount 

of the check to anpellee end his wife's credit on the boo&s of the 
bank, and the cashier replied thet he would, but this wes never done. 
In September 1921, appellee told the cashier he was ebout to buy 2 
farm and wanted his money in thirty days. The ceshder replied that 
money wes tight, and the benk would have to heave sixty dsys. Appellee 
told the cathier to get it as soones he could. In October, 1921, the 
bank wes temporarily closed by the State Auditor, but wes afterwards 
reopened. After the bank wes closed, enpellee made a demand for his 
money. He did not get it, and he went to Williem H. Holzinger and 
demanded additionel security, and Holzineer stated that he would cet 


his brother Harvey to give s second mortgage to Willier H. Holzinger 


on his farm in Iow., end thet he would assign the mortgege to lirs. 


Baker. Holzinger obtained the mortgage for 5,500, end assiened it 
to Mrs. Baker. This was a second mortgage subject to « prbor lien 
of $10,000. 


At the time the suit wes commenced, appellee snd his wife 


_ Were pleintiffs, and the evidence was all heard under those pleadings. 







At the close of the evidence a question erose as to who wes the vroper 


parties plaintiff. The court held that tthe suit could not be main- 


tained in the joint neme of avpellee end his wife; thet it could be 
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maintained in the name of appellee alone, whereupon the suit was 
dismissed as to Mrs. Baker, the decleretion was amended so as to 
meke the ection by appellee alone, and judgment was rendered ' 
accordingly. 

Appellent contends thet the losn wes mede to WW. H. 
Holzinger and not to eppellant. Appellee testified to severel 
conversations he had with the cashier before the loeén wes made which 
conversations show that the loen was made to anpellant. There sre 
fects and iene ness in evidence which corroborate appellee in 
this resvect. On the other hand the cashier denies the substence of 
all of these conversations. His evidence is that the loan was 
mede to W. H. Holzinger and in this he is corroborated to a certain 
extent. Evidence was offered by appellee that the generel repr 
tation of the cashier and W. H. Holzinger for truth and veracity 
wes bede Evidence was offered to sustain the good reputation of the 
cashier for truthesnd veracity, but no evidence wes offered to sustain 
the general reputstion of W. H. Holzinger. Under this condition of 
the proof, it wes a question of fect for the jury to sey to whom the 
loan was mede. If the jury believed the evidence offered by appellee 
and did not believe the evidence offered by anrellant they were 
justified in finding thet the loan was made to appellant. The verdict 
in this respect was not egainst the wkight of the evidence end we 
are not justified in reversing the judgment on that ground. 

It is also insisted by appellant that the evidence does 
not show that appellee was the owner of the entire smount for which 
the suit was brought, hence the judgment in his favor for the whole 
émount is erroneous. In order for appellee to be entitled to a 
judgment for the whole amount it was necessery for him to prove that 
he head the legal title to the whole amount. The fect that his wife 
might have had an equitable interest in some of it did not bar his 


right to recover all of it provided he had the lezal title to all of 






‘it. Chadsey vs. Lewis, 6 Ill. 153; Ridgly Net. Benk vs. Patton, 
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109 Ill. 479; Tarrant vs. Burch, 102 Ill. App. 393; Reed vs. Jew 
York Bank, 135 Ill. App. 170; 30 Cyc. 33. His right wes not lost 
or changed by the fact that anpellee may have erroneously commenced 
his suit in the nsme of himself and his wife, end in his affidavit 
of merits attached to the declaration snd in his evidence he pwore 
that the amount due belonged to them jointly. He later testified 
to the facts on which his conclusion as to ownership were based. 
If the facts testified to by him showed that he had the legel title 
to the entire emount, and such facts constituted a prepondersnce of 
the evidence, then he had @ right to recover notwithstending his 
prior testimony that the nears the joint property of himself 
and his wife. 22 R. C. L. 78. 
It appears from the evidence that when appellee bought 
the Minnesota farm, he borrowed {5000 from his wife end gave her his 
note therefor. This vested the legal title to the $5000 tm him. 
The title to the ferm was taken in his neme. hen it wes sold the 
drafts were payable to him and were deposited by hin in his om neme 
in the bank. He owad his wife $5000 snd. probably intended to wy her, 
but he did not do so, therefore he still hed the Teaet title to the 
Whole amount when negotiations were begun with the cashier to losn the 
money. When these negotiations were completed and the two notes 
were delivered to him, he drew his personal check for the whole amount, 
payable to appellant, and delivered it to the cashier. Both notes 
were delivered to him end there is no evidence that either was ever 
delivered to the wife. He had both of them in his possession on the & 
trial and offered them in evidence. At the time the check was 
delivered to the cashier appellee testified thet he told the cashier 
to place the amount of the check to the account of appellee and his wife. 
‘df this had been done there might be more force in the soveenmian 
of appellant that this constituted e division of the fund and that 


the legal title to a part of it vested in the wife. This request of 


appellee was not complied weth- The amount of the check wes not 
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placed to the credit of appellee and his wife. Neither of them 
received any credit for it or any part of it. There is no evidence 
that the note of $5000 to appellee's wife was ever paid, cancelled, 

or surrendered, or that the debt wes ever extinguished. This stit 

is not upon the two notes psyable to eppellee end his wife. It is for 


the recovery of the 17000 paid to the cashier of appellent by 


a 


‘appellee. At the time this money was delivered to the cashier, the 


legal title to all of it was in anpellee. If the jury believed the 
evidence of app&llee, then the conditions upon which it wes paid to 
appellant were never complied with. The contract wes never completed 
end for that reason, the legal title to the whole fund remained in 
Spellee. The mere fact that the wife may have had an equitable 
interest in a part of the money did not defeat appellee's right of 
gsution if he had the legal title to all of it. Under the evidence 

a think the court and jury were justified in finding that the legal 
title to the whole «mount was in appellee and that eppellee had a 
Tight to maintain an action therefor, 


It is next insisted by appellant that if appellee was 


entitled to recover at all, it must have been wnon en express con- 


tract; that there was no evidence of an implied contract; thst the 
court announced that the recovery, if there was to be one, must be 
upon an express contract, but notwithstanding this ennouncement, 
instructions were given relative to en implied contract. 

The decleration set up an express contract and also included 
the common counts. Appellant in its notice of special defenses under 
the general issue and in its effidevit of merits denied that there 
was an express contrect. Appellee's right to recover, under the law, 


was not confined to au express contract. He might recover upon 


_ impliea assumpsit based upon any grounds which he might be able to 





establish, and sny evidence which would be competent to establish 


his cause of action, in the ebsence of an express contract, would 


be competent. People vs. Darrow, 172 Ill. 62; Mecartney vs. Wallece 


4 Ill. App. 618; Humphreys vs. Orrey,220 Ill. App. 523. & 
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contract is implied where money hes bee obtained by fraud, deceit or 
freudulent prectices. Armold vs. Dodson, 272 Ill. 377. Implied 
assumpsit will lie where money is received with no intent to revay end 
to cheat the owner out of it. Booker vs. Wolf, 195 Ill. 365. An 
action for money had end received lies ageinst one who receives 
money Which is to be spplied to = particular purpose snd the person 
receiving it fails to apply it to the egreed purpose but pays it to 
another who’ hed no richt to it. Drovers National Benk vs. O'Hare, 
119 Ill. 646; Gray vs. Callender, 1861 Ill. 173. If there was en 
express contrsct which hed been violeted snd the only duty remaining 
wes to pay the amount due, there could be arrecovery for money had 
end received. Jones vSe Marks, 40 Ill. 313; Larminie vs. Cerley, 
114 Ill. 196. Assumpsit for money had end received mey be maintained 
where one person has obtained money belonging to enother which in 
equity and good conscience he has no right to retain. In such 4 case 
the law implies a promise to repay. Laflin-vs. Howe, 11@ Ill. 253; 
National Bank vs. Gatton, 172 Ill. 625; Richelson vs. Moloney, 195 
Tll. 575. In the following cases & recovery was nermitted where the 
declaretion wes on en express contract and the common counts, and 
where proof was made of an express contract. Leigh Vse fimericean 
Brake Beam Co., 205 Il]. 147; Evans vs. Howell, £11 Ill. 85; Chicego 
vs. Duffy, 318 Ill. 242. 
Appellee evidently thought he hed an exnress contract and 
“0 declered in his declaration. Out of en abundence of caution he 
added the common counts. His evidence showed en exnress contract, 
but Bhis was degied by aypellant. It would indeed be « peculiar 
eondition of affairs if he thought he had an express contrect, end 
- the evidence failed to esteblish such ® contract, that he could not 
“recover at all, after arpellant had obbeined his money end refused 
to pey it beck.: It is undisputed thet the check for ©17000 was 


‘peyable to esppellant. It was delivered to the cashier and across 








its face sppears the following: "State Bank of Annawan, Peid, Merch 


L7, 1921, per Annawan, I1le" Appellent admits thet it did not pay 


is check to the pgyee therein nemed.s If the preponderance of the 
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evidence showed that appellent received the check end did not pay 
the money to the person designated by arpellee, then appellent owes 
appellee the smount of the origanal deposit. A bank cannot charge 
its depositor with any ma yment, except such as is mede in conformity 
“with the order of the depositor. Gray vs. Collender, Supra; Dovers 
Ppank vs. O'Hare, Suvre; Deland vs. Dixon Banx, Ill], 111,525; 3 Rk. C. 
it. p 541. Under the suthorities cited, there wes evidence tending to 
establish several grounds upon which there might be 8 recovery under 
an actied contract. Anpellee had a right to submit all of these 
facts to a jury under instructions applicable to an implied ~ contract 
end the ruling of the court was not erroneous in this respect. 
Appellant offered evidence to prove how the ‘317000 was 
eredited on the books of the bank, It first offered Exhibit 4 which 
was a deposit slir made by the cashier showing that all of the money 
was deposited in his name, Exhibit 5 consisted of certain portions 
of ledger sheets of fre bank showing the account of the cashier and 
that the deposit was in his neme. Exhibit 6 was a deposit slip 
Showing that on April 8, 1921, William H. Holzinger deposited @ check 
for $5275, Objections were sustained to each of these offers end 
appellant insists thet this wes error for the reason thet this 
evidence tended to refute any right of recovery under en implied 
contract and tended to show thet the loan was to WW. H. Holzinger and 
not to appellant. It is claimed by appellant that the entire emount 
of the check of appellee wes oredited to the seecount of the cashier 
and that about half of the money was used to pay a debt of W. H. 
Holzinger to appellant, and that the other half was retained by the 
cashier under some errangements with his brother. 
Exhibits .4 and 6 were properly excluded because the sbstract 
of the evidence does not show that any foundation was laid for their 


Baniesion and thet was one of the grounds of objection by ¢ appellee, 








4 general offer was made to prove the verity and correctness of 


ibit 5, but no attempt was made to comply with the offer. Ve 
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are asked to assume that such evidence would heve established facts 
sufficient to admit the exhibit in evidence. We do not think the 
‘offer wes sufficient. t elso appears that 211 of these exhibits 
were made by the agents of appellsnt and thet epnpellee hed no mow- 
ledge of any of them, they were not binding on eppellée and were 
properly excluded. 
The by-laws of appellant provided that "no money shall be 
“borrowed on behalf of or for the use of the bonk without authority 
of the bogrd of directors." There was no authority from the board 
of directors to make this loan. Appellee owned one share of stock 
in the bank. Appellant insists thet appellee as a stockholder was 
charged with notice of this by-lew, hence he esnnot recover. It is 
not contended thet appellee had any actual notice of this by-lew. 
In fT Thompson on Corporations, Second Edition, page 1273, 
it is said: "But when a stockholder deals with a corporation es a 
customer he is not chargeable with constructive notice of = resolu- 
tion adopted by the board of directors, or with the provisions of its 
by-laws regulating the mode in which business shall be transected 
with its customers thet are mot brought to his knowledgee” To the 
same effect are Tvboox on Herporations (8th Ed.) 822; 14 Corpus 
Jaris 348; 7 R. C. Le 306. If the money wes loaned to the bank and 
received by its officers, the bank is estopped from claiming that it 
had no suthority to make the loan. Bradley vs. Bellerd, 55 Ill. 413; 
Darst vs. Gale, 83 Ill. 146; Kadish vs. Gardner City Assn., 151 Ill. 
631; U.S. Brewing Co. vs. Dolese, 259 Ill. 274. 
| At the close of the evidence on behalf of appellee, 2 
motion was made to direct a verdicé in favor of appellant. The court 
held thet the suit could not be maintained by appellee and his wife. 
There was e dismissal as to the wife and anpellee was granted leave. 
to amend the declarations “Anpellant then moved to continue the case 
to the next term of court and filed en affidavit in support of its 


‘motion. The motion was overruled end this ruling is assigned es 





irror., The only amendments to the declaration were such as were made 
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necessary by the @ismissel as to the wife. No new issues were 
presented. The affidavit for a continuance alleged that it would 
require several days time in which to investigate the law and prepare 
the pleadings and a much longer time to close She. issue presented by 
the amended declaretion. The court continued the hearing from July 9 
to July 13 when the trial proceeded ahd avpellent peesented its 
evidence in defense. We do not think there wes eny abuse of the 
@iscretion of the court in this matter and thet appellant was not 
injured by the refusal of the court to continue the case for the term. 

During the trial the court announced thet the jury would be 
instructed that they mst determine the liability of appellent from 
the conversstions between the parties. It is insisted that avpellee 
acquiesced in this ennouncement and thereby estopped himself from 
recovering on the common counts for money had and received, or upon 
an implied contract; that the court later shifted its position on 
this question and save to the jury instructions with reference to 
an implied contract; . that the case was tried upon one theory and the 
jury wes instructed wpon ancther theory; that practically ell of the 
instructions given on behalf of appellee were erroneous and those 
refused on behalf of sprpellent should have been given, and each 
instruction is argued separately. 

It will be impossible to consider these instructions in 
detail. As we understand the complsints of appellent, they are thet 
the instructions guthorized © recovery on either en express contract 
or an implied contrect; thet some of them refer to the {17000 as a 

deposit; that others authorize a verdict upon en implied contract 

if the jury believed arpellent received money from sppellee under 
such circumstances as in equity and good conscience appellant should 
“repey the same; thet some of them assume that appellee was the owner 


of the money and ignore what eppellant contends was a disputed question 







of fact as to the ownershiv of es vart of the fund by the wife. 
We do not think any of these contentions are justified. 
wat we have akreedy said with reference to the right to recover under 


implied contract is applicable to the claim of appellant that the 
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ury was erroneously instructd on the theory of an implied contract. 
ne Tulings on instructions were in accord with the views we have 
‘expressed in this opinion. The court did not try the case upon one 
theory and instruct the jury on another theory. ‘The instructions 
girly announced the law Soe eeie to the facts. 

| We find no reversible error and the judgment will be 
ffirmed. | | | 


Judgment Affirmed. 
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STATE OF ILLINOIS, } ue 
SECOND DISTRICT. aa 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Mlinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this —s 4 LK _day of 
in the year of our Lord one thousand 


nine hundred and twenty- AAS 
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Clerk of the Appellate Court. 
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Appeal from the @ixeuit court 
of Henry county. 
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itate Bank of Annawan, 
Appellant. 
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rartlow, Je 


Appellee, William J. Baker, and Neilie J. Boker, his wife, 
vegan suit in the cireuit court of Henry county against appelisnt, 
state Bank of Annawan, to recover money alleged to be due Tne 
wait was @ismissed as to the wife. There was a verdict and jucgment 
igainst appellant for $19,946, and ean apreal has been prosecuted to 
this court. 

: She declaration consisted of the common counts, and one 
special count which charged that on March 17, 1921, appellee and wife 
loaned to sppellant, $17,000, and appellant promised to repay on 
jemand, together with interest at four per cent per annum, that iz 

20 ‘demand or payment was made before March 17, 1922, appellant would 
pay interest at six per cent per annum; thai on July l, 1921, appellee 
jomanded payment with interest st four per cent. Attached to the 
Jeelarst ion was on affidavit of appellee that he was authorized to 
nake the affidavit on behalf of himself and his wife; that tne nature 
of the demand was for money icaned to appellant at its recuest, 
together with interest thereon. Appe liant filed the general iscue 
together with nantes of special cefenses, and an affidavit of merits 
in which it charged that aprellee and his wife were not the joint 


omers of the £17,000, but that each was the separate and individual 









wner of a distinct portion of said sum, and thst each tock the 

romissory note cf ¥. H. Holzinger, secured by the personai endorse- 
mnt of Daniel J. Holzinger end Mell Van Hyfte, as surety, for their 
ortion of said sum; that the appellant did not sorrow any money of 


pellee end his wife, and did not promise to pay the amount demanded, 
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or any part thereof. 

The evidence shows that prior to January 1921, the Bank 
of Annawan was a private bank owned by William H. Holzinger, and 
jNangel J. Holzinger, a brother of William, was the cashier. In 
January, 1921, it was incorporated as a state bank under the name of 
the Stete Bank of Annawan, Daniel J. Holzinger continued as its 
zashier, William H. Holzinger was its vice-nresident, and both of 
them were directors. Appellee was a farmer who had been a customer 
of the bank when it wes a private bank and he contimued as such after 
it was incorporated ss a state bank. About one and one half years 
prior to the transaction in question, appellee purchased a farm in 
finnesota and borrowed from his wife, $5000, for which he fave her 
his note. This money was used in part payment on the Minnesota farn, 
but the title to the farm was taken in the name of appellee. During 
the winter of 1920 and 1921, appellee sold this farm and was to receive 
517,000 on March 1, 1921. About March 10, 1921, appellee claims he 
nad @ conversation with the cashier of the bank with reference to 
letting the bank have the money. ‘here is a conflict in the evidence 
on this point, but it is claimed by appellee that the cashier told 
him that if he would let the bank have the money the bank would pay 
nim six per cent proviced he left it for one year. Appellee testified 
ha told the cashier he did not care to leave the money in the bank 
for &® year; that he might purchase a farm and wanted the money at 
eS time. The cashier told him if he would put the money in the 
dank, the bank would get some of ites directors to sign a nete as 
security. 

On March 15, 1921, appellee raceived the money in two drafts 


yayable to his order. He deposited the drafts in his name. He 


esti fiea he had a conversation with the cashier in which the cashier 


Old him he would have a note signed by some of the directors. A 
lote was signed by Mell Van Hafte, who at thet time was a director 
f£ the bank. This note was left at the bank and appellee went to his 


tome where he had a conversation with his wife relative to the matter. 
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ee wife then had a conversation over the telephone with the cashier, 
Just what this conversation was does not appear, but the evidence 
shows that after this conversation, the cashier destroyed the $17,000 
note Signed by Van Hefte, and made out two notes, one for $11,725, 
payable to appellee, and one for $5,275, payable to the wife, which 
: were signed by Daniel J. Holzinger, ¥. WY. Hoizinger and Meli 
van 7a in tho order named. The next day the cashier told appellee 
he had the two notes, and they had baen signed py some of the 
directors. Appellee drew his personal check for 417,000, payable 
to the appellant, and gave the cheek to the cashier. ‘he two notes 
were delivered to appellee and he testified that after he locked 
pen over he asked the cashier if he would put the amount of the check 
to appellee and his wife's credit on the books of the bank, and the 
sashier replied that he would, but this was never done. [In September 
1921, appellee told the cashier he was about to buy a farm and wanted 
his money in thirty days. The cashier replied that money was tight 
ond the bank would have to have sixty days. Appellee told the cashier 
to get it as goon as he could. In October, 1921, the bank was 
temporerily closed by the State Auditor, but was afterwards reopened. 
ifter the bank was closed, appellee made a demand for his money. 
te ‘aia not get it, and he went to William q. Holzinger and demanded 
ait ional security, and Holzinger stated that he would get his 
nother Harvey to give a second mortgage to William H. Holginger 
om his farm in Iowa, and that he woulda assign the mortgage to Hrs. 
Saker. Holzinger obtained the mortgage for 35,500, and assigned it 
io Mrs. Baker. This was a second mortgage suoject to a prior lien 
of $10,000. 
| At the time the suit was commenced, appellee and his wife 

re plaintiffs, and the evidence was all heard under those pleadings. 
t the close of the evidence a cuestion arose as to who was the proper 
arties plaintiff. The court hela that the suit could not be main- 
Sined in the joint name of appellee and his wife; that it could be 

intained in the name of appellee alone, whereupon the suit was 
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Weniesea as to Mrs. Baker, the declaration was amended so as to 


make the action by appellee alone, 2nd judgment was rendered 





lacecordingly. 

| Appelisnt contends that the loan was made to W. 4H. 
Hiisinger and not to appellant. Appellee testified to several 
Wersations ke had with the cashier before the loan wae made which 
conversations Show that the loan was made to appellant. There are 
facts anc circumstances in evidence which corroborate eppellee in 
this respect. Mm the other hand the cashier denies the substance of 
all of these conversations. His evidence is that the loan was made 
to We H. HoOiginger and in this he is corroborated to a certain extent. 
avidence was offered by appellee that the general reputation of the 
cashier end W. He Holzinger for truth and veracity was bad. Rvidence 
was offered to sustain the gocd reputation of the cashier for truth 
aué verecity, but no evidence was offered to sustain the general 
reput at ion of ¥. He Holzinger. Unéer this condition of the proof, 
it was 2 question of fact for the jury to say to whom the loan was 
nade. If the jury believed the evidence offered by appellee and dia 
aot believe the evidence offered by appellant they were justified 

in finding that the loan was made to appellant. ‘The verdict in this 
respect Was not against the weight of the evidence and we are not 
justifiea in reversing the judgment on that greund. 

It is also insiated by appellart that the evidence does 

hot show that appellee was the owner of the entire amount for which 
the Suit was brought, hence the judgment in his favor for the whole 
amount is erroneous. In order for appellee to be entitled to a 
judguent for the whole amount it was necessary for him to prove that 
ne hed the legal title to the whole amount. The fact that his wife 
right have had an equitable interest in some of 2% did not bar his 
ight to recover all of it provided he had the legal title to all of 
t. Chadsey vs. Tewis, 6 Tll. 155; Ridgly Nat. Bank vs. Patton, 

109 Ill. 479: warrant vs. Burch, 102 T1l. App. 393; Reed vs. Hew 

Ork Bank, 135 Ill. App. 170: 30 Cyt.o54 His right was not lost 




















ed 


o changed by the fact that appellee may have erroneously commenced 


2 


a suit in the name of himself and his wife, and in his affidavit 
S eerits attached to the declaration snd in his evidence he swore 
he the amount due belonged to them jointly. He later testified 

+) the facets on which his conclusion as to ownership were based. 

I the facts testified to by him showed that he had the legal title 

+ the entire anount, and such facts constituted a preponderance of 
ihe evidence, then he had a right to recover notwithstanding his 

see testimony that the money wac the joint property of nimseif 
ag his wife. 22 2. C. L. 78. 

| It appears from the evidence that when appellee bought the 
ynnesota farm, he borrowed $5000 from his wife and gave her his 
ate therefor. This vested the legal title to the :35000 in him. 
fie title to the farm was taken in his name. When it was sold the 
tafts were payable to him and were deposited by him in his own name 
a the bank. He owed his wife $5000 and probably intended to pay 

Wr, but he did not @o so, therefore he still had the legal title 
. the whole amount when negotiations were begun with the cashier 

5 loan the money. When these negotiations were completed und the 
‘"0 notes were delivered to him, he drew his personal cheek for the 
nole anount, peyable to appelisnt, and delivered it to the cashier. 
oth notes were celivered to him am there is no evidence that either 
as ever de6livered to the wife. Ha had both of them in his possession 
b the trial and offereé them in evidence. At the tine the check was 


elivered to the esshier appellee testified that he told the cashier 


© place the amount of the check to the account of appelies and his 


{ 
| 


ife. If this na@ been done there might be more force in the con- 


ention of appellant that this constituted a division of the fund and 










hat the legal title to a part of it vested in the wife. This recuest 

f appellee wee not complied with. The amount of the check was not 
laced to the credit cf arwellee and his wife. Weither cf them received 
credit for it or any part of it. There is ne evidence that the 


ote cf $5000 to aprellee's wife was ever paid, cancelled, or 
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uyrendered, or that the debt wes ever extinguished. 
I upon the two notes payable to appellee and his wife. [t is for 
fs recovery of the $17000 paid to the cashier of appellant by 
ppeliee. At tha time this money was delivered to the cashier, the 
gal title to all of it was in anpellee. If the jury believed the 
vidence of aprellee, then the conditions upon which it was paid to 
spellant were ever complied with. ‘he contract was never completed 
aa for that reason, the legai title tv the whole fund remained in 


ppellee. .The mere fact that the wife may have had on equitadle 


part cr the money Gid not defeat appellee's right of 


fete 
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otion if he had the legal title to ail of it. Under the svicence 

° think the court and jury were justified in finéing that the legal 
tle to the whole amount was in appellee and that appellee hac a 
ight to maintain an ection therefor. 

3 It is next insisted by appellant that if anveilee was 


Intitleé to recover at all, it must have been upon an express con- 


i 
iract; that there was no evidence of an implied contract; that the 


; 


hourt announceé that the recovery, if there was to be one, must be 
tpon an express contract, but notwithstanding this announcexent, 


instructions were given relative to an implied contract. 





| The €eclaration set up am express contract and also included 
she common counts. Appellant in its notice of special defenses under 
the g6rnerai issue and in its affidavit of merits danied that there 

nag an express contract. <Arpelilee's right to recover, under the law, 
728 not confined to an express contract. He might recover upon 
inpliea aSsumpsit based upon any grounds which he might be able to 
eetablich, ané any evidsnes which would be competent to establish 

his cause of action, in the absence ov an express contract, would 

€ competent. Peorle vs. Darrow, 172 Ill. 62; ticcartney vs. Yallace, 
214 Ill. App. 618; Humphreys vs. Orrey, 220 Ill. App. 523. <A contract 
be implied where money hag been obtaineé by fraud, deceit or fraudulent 


Practices. Arnold va. Dodson, 272 Ill. 377. Implied assumpsit will 
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lie where money is received with no intent to repay and to cheat 
Re owner cut of it. Booker vs. Wolf, 195 Ill. 365. An action for 
money had andreceived lies against one who receives money which is 
to be applied to a particular purpose and the person receiving it 
fails to apply it to the agreed purpose out pays it to another who 
had no right to it. Drovers ational Bank vs. O'Hare, 119 Ill. 646; 
Gray vs. Callender, 181 Ili. 173. If there was an express contract 
which had been violated and the only duty remaining was to pay the 
amount dus, there could be a recovery for money had and received. 
Jones vs. Marks, 40 [1]1. 313; Larminie vs. Carley, 114 Til. 196, 
Assumpsit for money nad and received may be maintained Where one 
person has obtained money velonging to another which in eauity and 
good conscience he has no right to retain. [In such a case the law 
implies a promise to repay. JLaflin vs. Howe, 112 Jil. 253; Nat ional 
Bank vs. Gatton, 172 T1ll. 625; Richalson vs. Moloney, 195 [1li. 575. 
ia the following cases a recovery was permitted where the declaration 
was on an express contract and the common counts, and where proof was 
nade of an express contract. Leigh vs. american Brake Beam Co., 
205 Ill. 147; #vans vs. Howell, 211 Ill. 85; Chicago vs. Duffy, 
318 fll. 242. 
| Appellees evidertly thought he had an express contract ané 
50 aéclared in his declaration. 9Jut of an abundance of caution he 
added the common counts. His evidence siowed an express contract, 
but this was denied by appellant. It would indeed be a peculiar 
condition of affairs if he thought he had an express contract, and 
the evidence failed to establish such a contract, that he could not 
recover at all, after appellant had obtained his money and refused 
to pay it back. It is andisputed that the check for $17000 sas 
ayable to appellant. It was delivered to the eushier and across 
its face appears the following: ‘State Bank of Annawan, paid, March 
17, 1921, per Annawan, Ill." appellant admita that it did not pay 


this check to the payee therein named. If the preponderance of the 





| 
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\widence showed that appellant received the check and did not pay the 
La te the person designated by appellee, then arrellant owes 
eetice the amount of the original deposit. A bank cannot charge 

its @epositcr with any payment, except such as is made in conformity 
vith the order of the Gepositor. Gray vs. Collender, Supra; Lrovers 
hank vs. O'Hare, Supra; Leland va. Lixon Benk, 11] Ill. 323; 3 k. c. 
. pe 541. Under the authorities cited, there was evidence tending 
10 establish ceveral grounds upon which there might be a recovery 
or an implied contract. Appellee had « right to submit all of 
shese facts to a jury under instructions appliceble to an implied 
rontract ana the ruling of the court was net erroneous in this respect. 
| Appelinnt offered evidence to prove how the ¢17000 wee 
hesaited on the books of the bank. It first offered Exhibit 4 which 
vag-a deposit slip mate by the cashier showing that all of the monsy 
ras deposited in his name. Exhibit 5 consisted of certain portions 
se ledger sheets cf the bank showing the account of the cashier ané 
that the deposit was in his name. Exhibit 6 was a Geposit siip 

i 

showing that on april 6, 1921, William H. Holsinger deposited a check 
bax ~5275. Objections were sustained to each of these offers and 
yppeliant insists that this was error for the reason that this 
ividence tanded to refute any right of recovery under an implied 

i 

sont ract and tenaed to show that the loan was to W. H. Holzinger and 
rot to appeliant. It is claimed by avpellant that the entire amount 
of the check of eppellee was eredited te the account of the cashier 
ang that about half of the money vas used to pay a debt of 7. ae 
iolzinger to appellant, and that the other half wag retained by the 


tashier unger scme arrangements with his brother. 


| Bxhi 


a 


bits 4 ané 6 were properly excluded because the abstract 


f the evidence does not show that any foundseticu was laié for their 


adMission and that was one of the grounds of objection by appellee. 






. general offer wae made to prove the verity ané correctneas of 


axhibit 5, but no attempt was made to comply with the offer. ‘Ye 
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axe asked to assume that such evidence would have establisheé facts 
sufficient to admit the exhibit in evidence. ie do not think the 
offer was sufficient. It also appears that all of these exhibits 
were made by the agents of appellant and that appellee had no know- 
‘ledge of any of them, they were not binding on eppellee and were 
properly excluded. 

The by-laws of appellant provided that "no money shall be 
borrowed on behaif of or foi the use of the bank without authority 
of the board cf directors." ‘There was no authority from the board 
of directors to make this loan. appellee owned one share of stock 
in the bank. Appellant ingists that appellee as a stockholder was 
charged with notice of this by-law, hence he cannot recover. It is 
not contended that appellee had any actual notice of this by-law. 

In I Thompson on Corporations, Second dition, page 1275, 
it is said: "But when a stockholder deals with a corporation as a 
customer he is not chargeable with constructive notice of a resolution 
septea by the board of directors, or with the provisions of its by- 
laws regulating the mode in which business shall be transacted with 
its customers that are not brought io his knowledge." o the same 
effect are IV Cook on Corporations (8th Hd.) 822; 14 Corpus Juris 
$48; 7 R. C. Le 506. If the money was loaned to the bank and received 
by its officers, the bank is estopped from claiming that it had no 
authority to make the loan. Bradley ve. Ballard, 55 Ill. 413; baret 
v8. Gale, 85 Til. 156; Zadish vs. Garden City Assn., 151 Ill. 531; 
J. S. Brewing Co. vs. Dolese, 259 Ill. 274. 
| At the close of the evidence on behalf of appellee, a motion 
fas made to direct a verdict in favor of appellant. The court held 
that the suit could not be maintained by appellee and his wife. There 
nag & dismissal as to the wife ana appellee was granted leave to amend 
the declaration. Appellant then moved to continue the easa to the 
pext term of court and filed an affidavit in support of its motion. 
the motion was overruled and this ruling is assigned as error. The 


only amendment® to the declaration were such as were made necessary by 
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the dismigsal as to the wife. No new issues were presented. The 
affidavit for a continuance alleged that it would reouire eeveral 


jays time in which to investigave the law and prepare the pleadings 





and a much longer time tc close the issues presented by the amended 
jeclaration. The court continued the hearing from July 9 to july ie 
when ths trial proceeded and sppellant presented its evidence in 
g@efense. We do not think there was any abuse of the discretion of 
the couzt in this matter and that eppellant was not injured by the 
refusal of the court to continue the case for the turm. 

During the trial the court announced that the jury would be 
instructed that they must determine the liability of appellant from 
the conversations between the parties. It is insisted that aprelles 
acquiesced in this announcement ané thereby estopped himself from 
recovering cn the common counts for money had and recsived, or wnon 
aie implied contract; that the court later shifted its position on 
this Guestion anc gave to the jury instructions with reference to 
an implied eontract; that the case was tried upon one theory and the 
jury was instructed upon another theory; that rractically all of the 
inetructions Siven on oehalf of appellee were erroneous and those 
refused on bshalf of appellant should have been given, ani cach 
instruction is argued separately. 

It will be impossible to consider these instructions in 
detail. AS we undsrstand the complaints of appellant, they are that 
the instructions authorized a recovery on either an express contract 
or an implied contract; that some of them refer to the ¢17000 as a 
deposit; that others authorize a verdict upon an implied contract 
if the jury believed appellant received money from anvellee under such 
eircunstences as in ecuity and good conscience aprellant should repay 
the Sané; that some of them assume that anpellee was the owner of the 
money and ignore what appellant contends was a disputed cuestion of 
fact as to the ownership of a part of the fund by the wife. 

We do not think any of these contentions are justified. 
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7557 October Term, 1925. 35 
Tri-City Artificial Ice 
Company, a corporation, 
appellee, Appeal from the Circuit Court 
VSs of Rock Island County. 
Sturtevant-Baker Company, 


a corporation, a ae, > OS 
appel lant. 2 Ali.Ae OD 3 Be 

Partlow, Je 

On December 22, 1922, appellee, Tri-City Artifigial Ice Company, 
a@ corporation, began suit in the Circuit court of Rock Island ecunty 
ageinst appellant Sturtevant-baker Company, @ corporation, to recover 
damages for breach of a contract for the sale of ice from April ie 
1921, to April 1, 1924. There was a trial by jury, verdict and judg- 
ment in favor of appellee for $4811.00, and an appeal has been prose- 
cuted to this court. 

Appellee was a manufacturer of artificial ice in the city of 
Rock Island, and appellent was a manufacturer of ice cream and 4 re- 
tail dealer in ice in the same city. On March 31, 1921, © written 
contract was entered into between the parties in which appellee is 
designated as the seller and appellant is designated as the buyer. 
The material parts of the contract are as follows: 

"(2 ) the seller is to keep in operation its plant in Rock 
Island, for the supply of artificisl ice, under this contract, 
except for such interruptions es are beyond the control of the 


seller, and will sell to the buyer up to a maximum of: 


"1,200 tons cf ice during the period from April 1, 19¢1, 


to April 1, 1922. 


"2,000 tons of ice during the period from April l, 1922, 
to April 1, 1923. 
"2,000 tons of ice during the period from April 1, 1925, 


to April 1, 1924. 


"Provided, however, that the quantity of ice, which the 
Seller shall be required. to deliver on demand to the buyer, under 
this contract, shall not exceed during the period from April 1, 1921, 
to April 1, 1922, the following amounts: 


"15 per cent of the year's supply, or 180 tons, during the 
month of June. 


"20 per cent of the yeer's supply, or 240 tons, during the 
month of July, . 
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"20 per cent of the year's supply, or 240 tons, during the 
month of August. 


"14 per cent of the year's supply, or 168 tons, during the 
month of September. 


"And during the months of June, July and August of the calendar 
years of 1922 and 1923 the amounts shall not exceed: 


"15 per cent of the year's supply, or 300 tons, during the 
month of June. 


"20 per cent of the year's supply, or 400 tons, during the 
month of July. 


"20 per cent of the year's supply, or 400 tons, during the 
month of August, 


"14 per cent of the year's supply, or 280 tons, during the 
month of September. 

"(3) The seller agrees to set aside end reserve for the buyer 
the full tonnege mentioned above, but the buyer, in lieu of agreeing 
to take this full tonnage, at the time herein provided, agrees neither 
to use nor sell ice obtained from any other source until after said 
buyer has purchesed the full tonnage set aside and reserved for him 
as herein provided. 

"(4) fhe buyer is to pay the seller at the rate of three dollars 
and fifty cents ($3.50) per ton for all ice purchased under this 
contract, except that in case the rate for electric power by seller 
is increased or reduced, the .price for ice under this contract is to 
be accordingly increased or reduced by six and one-fourth cents per 
ton for each one-tenth of a cent increase or reduction in the kilo- 
watt-hour charge for electricial energy. 


"(5) Ice is to be delivered to the buyer by the seller in the 
storage room of the seller. 


"(6) This contract shell be in force and effect from April 1, 
1921, to April 1, 1924. 
P ° 


"(7) All ice sold by the seller to the buyer under this contract 
shall be of a merchantable kind. 


The evidence shows that after the contract was entered into the 
parties entered upon its performance, and apnellant took and peid for 
all the ice required up to April 1, 1922. For the yeer beginning 
April 1, 1922, appellant, up to July 5, 1922, took and paid for 1209 
tons, and then ceased to take any more ice under the contract. In 
November, 1921, appellant began the erection of an ice plant for the 
manufacture of ice, and began manufacturing ice on July 1, 1922, which 
it used in its owm business and sold in large quantities to other 
parties. On August 10, 1922, appellee wrote appellant asking when 
and in whet quantities appellsnt would take the remainder of the ice 


8S provided in the contract, but no reply was received. On August 
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28, 1922, there was a conversation between the officers of the two 
corporations in which it is claimed by appellee that the secretary of 
appellant notified appellee that appellant did not intend to take 

any more ice. On August aa 1922, appellee wrote a letter to appellant 
in which it stated that appellee hed ice in storage for appellant and 
asked appellant whether or not it would take the ice. On August 31, 
1922, a similar letter was written to appellant by appellee. On 
September 8, 1922, appellant demanded in writing 1080 tons of ice to 
be delivered at once. On September 21, 1922, appellee replied to 

the written demand in which it told appellant that if it wanted ice 

to call for it with its trucks as it had always done snd that the 
demand would be complied with. On September 28, 1922, an officer 

of appellee called upon appellent to get information with reference 

to the intention of appellant relative tc the contract and claims that 
he was informed by appellant that no more iee would be taken. This 

is denied by appellant. After July 5, 1922, no more ice was teken 

by appellent, ard this guit was commenced on December 22, 192%. 

By the second peragraph of the contyact appellee explicitly 
bound itself to sell a specific quantity of ice. By the third para- 
graph, appellent, in lieu of agreeing to take the full tonnage speci- 
fied, at the time therein provided, egreed neither to use nor sell 
ice obteined from eny other source until after eppellant had pur- 
chesed the full tonnage set aside and reserved for appellant as 
provided in the contract. Appellent insists that the contract was 
lacking in mutuality; that appellee was pound to sell, but that 
appellant was not bound to buy, therefore neither was bound, the 
contract was void, end cannot be enforced; also that the contract 
is indefinite and uncertain as to the emount of ice appellant was 
to take. 

It is elementary that a promise for a promise is not a good 
consideration unless there is mutuality, so that each party may hold 
the other to the performance of the engagement. If one is not bound, 


the other is not bound. Olney v. Howe, 89 Ill. 560; Plumb v. Campbell, 


' 129 I11, 101; Bauer v. Lumaghi Coal Co. 209 Ill. 2163 Schlitz Brewing 
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It does not necessarily follow that because the contrect does 


_mnot, upon its fece, show mutuality, that it is void, and camot be 


enforced. It may, under certain conditions, become mutual and 

binding by action of the parties. There are many cases in which, 
although the offer is definite enought, yet the acceptor by merely 
accepting, has really himself promised to do nothing in return. The 
most frequent example of this is when one offers to supply another 
with such goods of a certein kind as he may choose to order, or may 
Wish, during e certain time, end the other accepts the offer. Here 
there is no consideration for the promise or offer, for the promisee 
has not bound himself to anything, and has incurred no legal Lisbility. 
9 Cyc 327, In Higbie v. Rust, 211 Ill. 333, on page 337, the court 
said: "Where there is no consideration for the promise of one party 

to furnish or sell so much of the commodity as the other may want, 
except the promise of the other to take and pay for so much of the 
commodity as he may want, and there is no sgreement that he shall 

want eny quantity whatever, and no method exists by which it can be 
determined, whether he will want any of the commodity, or what quantity 
he will want, the contract is void for lack of mutuality." To the same 
effect are Vogel v. Pekoc, 157 I11l. 239; Joliet Bottling Co. v. 

Joliet Citizens Brewing Co., 254 Ill. 215; Olson v. Whiffen, 175 

Ill. App. 182. 

On the other hand, where there is a definite offer, and the 
acceptor agrees to take such articles as he may need, use, require, 
or consume in his business, the contract is definite as to the amount 
and can be enforced. 

In National Furnace Co. v. Keystone Mfg. Co., 110 Ill. 427, there 
was a contract between a manufacturer of nig iron end a dealer in pig 
ir¥on. The contract provided that the manufacturer would supply the 
dealer, and that the latter would purchase 211 the pig irgm which 


he should need, use, or consume in his business during the ensuing 
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season, and fixed the limit of time, and it was held that the 
contract was not wanting in mtuslity; that the buyer was as much 
bound to procure from the seller the pig iron he should need in his 
business during the stipulated time as the seller was to furnish it. 

In Minnesota Lumber Company v. Whitebreast Coal Company, 160 
Ill. 85, the buyer agreed to buy its requirements of anthracite 
coal of the seller who was to furnish the same as ordered. It was 
held that the contract wes valid although the amount of coal was not 
fixed, and the contract was wanting in certainty, and did not bind 
the buyer to require eny coal. 

In Finch & Co. v. Zenith Furnace Co., 245 I11. 586, the contract 
was that the vendor agreed to sell, ke and the vendee agreed to 
buy, estimated tonnage of 50,000 tons, and it was held that this was 
an agreement for a practically definite amount to be delivered by the 
vendor which the vendee was bound to take, 

In Russell v. Excelsior Stove Co., 122 Ill. App. 23, it was held 
that where a party agreed to purchase his requirements of goods, he 
thereby contracted to purchase what he should need in the regular 
course of his business and not merely what he might choose to order. 

In Allen Automobile Supply Co. v. Johns-Manville Coe, 211 Ill. 
App. 217, a& contract by which the seller of batteries agreed to 
furnish sufficient of the contract commodity to meet the requirements 
of the purchaser for a twelve month period, end the purchaser agreed 
to devote its best efforts in promoting the sele of the batteries, 
it was held that the contract was not void for want of mutuality, 

In Schlitz Brewing Company v. Travi & Corstorta, 179 Ill. App. 
269, there was a contract, whereby the defendant agreed to buy all 
the beer used in his saloon from the complainant, who agreed to 
furnish it at a fixed and certain price, it was held thet the contract 
was valid end binding. 

In Lincoln Mining Co. v. Board of Education, 212 Ill. App. 586, 
(On page 591, it was said: "A contract to furnish such coal as may 


be needed, required, or consumed by acceptor, during a limited time, 
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is binding. Such a contract is to be distinguished from one to fur- 
nish such coal as the acceptor might went or desire in his business 
becavse he is not bound to want cr desire any, and such contract is 


void for want of mutuelity.” 
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In Chalmers & Williams v. Bledsoe Co., 218 Ill. Anpe ; one 
party agreed to buy and the other agreed to sell all of the former's 


consumption requirements of coal for a period of two years, and it 


was held to be valid and mutually binding upon the parties. 


In Armstrong Paint & Varnish Works v. Continental Can Co., 220 
Ill. Appe 90, the seller egreed to sell, and the buyer agreed to 
purchese, a minimum of “2000 worth of tin packeges, or more as 
required by them, which the buyers would need for actual use in their 
business between certain days, and it was held that the contract 
should be construed es binding the buyer to purchase, and the seller 
to deliver, its products to a minimum of $2000, end that while it 


did not require the buyer to take in excess of that amount, unless 


‘their business requirements necessitated it, it did not permit them, 


while the contract was in force, to purchase such goods elsewhere, 
and that by vurchasing elsewhere the buyer breached the contract, 

In construing contracts courts will endesvor to place themselves 
in the position of the contracting parties as nearly as may be, con- 
Sidering the circumstances under which the contract was executed, and 
the previous dealings between the parties, and if there are doubtful 
terms upon which the parties have, by their conduct, placed e practi- 
eal cons.ruction, the court will adopt such construction so placed. 
Gillett v. Teel, 272 Ill. 106; Goodwillie Co. v. Commonwealth Hiectric 
Co., 241 Ill. 42; McLain Co. Coal Co. v. City of Bloomington, 234 Ill. 
90; Consolidated Coal Co. vs Jones & Adams Co., 232 Til. 326; Purcell 
Ve Sage, 200 Ill. 342. 

In National Furnace Co. v.Keystone Mfg. Co., 110 Ill. 427, on 
page 433, the court said: "It is true that appellee was only hound 


by the contract to accept of appellant the amount of iron it needed 


tor use in its business; but a reasonable construction must be placed 
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upon this part of the contract, in view of the situation of the 
parties. Appellee was engaged in « large manufecturing business, 
necessarily using a large quantity of iron in the transaction of its 
pusiness. It is not to be presumed that appellee would close its 
business end need no iron, but, on the contrary, the reasonable pre- 
sumption would be that the business would be continued, and appellee 
would necessarily need the quantity of iron which it had been in the 
habit of using during previous years. It cannot be said that appellee 
was not bound by the contract. It had no right to purchase iron else- 
where for use in its business. If it had done so, appellant might 


oe 


have maintained an action for a breach of contract. It was bound by 
the contract to take of appellant at the price named, its entire 
supply of rion for the year, = that is, such a quantity of iron, in 
view of the situation and business of appellee as was reasonably 
required and necessary in its manufecturing business. Such contracts 
are not unusual." 

In Peterson v. Timken Roller Bearing Co., £25 Ill. App. 54, 
the buyer agreed not to purchase on the open market, or otherwise, 
any goods of the cuality mentioned in the contract until the cuantity 
mentioned in the contract was accepted from the seller, and he agreed 
not to resell any oil without the consent of the seller. The contrect 
Yrequired ten days prior notice from the buyer to the seller in the 
event the buyer's plant would not consume the monthly minimum 
Spfcified in the contract, sll of which were held to amount to a 
contract for the buyer's needs or recuirements. On page 60, the 
court said: "The contract should be construed with due regard to 
the surrounding circumstances, the nature of the subject matter, the 
position of the parties, and the apparent and mown purposes for which 
the contract was made so that the language may be understood in the 
Sense intended by the parties." 

In Plumb v. Campbell, 129 Ill. on page 101, the contract was 
only signed by one of the parties and there was no agreement on 


“behalf of the other party to do anything under the contract and suit 
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was brought for breach of the contract. On page 106, the court laid 
down the following rule which we think is applicsble to the fects 

in this case: "The contention of appellant is, thet for want of an 
agreement on the part of appellee to do anything on his part, as 
‘shown by the writing, there is want of thet mutuality which is nec- 
essary to every complete contract. A promise for a promise is not a 
good consideration, unless there is mutuality, so that each party 

may hold the other to the performance of his engagements. It des 

not follow, however, that a contract in writing, to be complete, must 
show such mutuelity on its face. There is s seeming want of mutuality 
in many cases of contract which may be enforced by the parties on the 
same proof as would heve been necessary had that mutuality fully 
appeared, —- as where one promises to see another paid if he will 

sell goods to a third person, or promises to give a certain sum if 
another will deliver up certain documents or securities, or if he 

Will forbear ea demand or suspend legal proceedings or the like. 

(I Parsons on Contracts, Secs 450.) In commenting on this cless 

of cases the author says: "Here it is said that the party making 

the promise is bound, while the other is at liberty to do anything 

or nothing. But this is a misteke. The party making the promise is 
bound to nething untillthe promisee, within a reasonable time, engages 
to do, or else does, or begins to do, the thing which is the condition 
of the first promise. Until such engagement or such doing, the 
promisor mey withdraw his promise, because there is no mutuality 

and therefore no consideration for it. But after an engagement on 

the part of the promisee, which is sufficient to bind him, then the 
Promisor is bound also, because there is now a promise for a promise, 
with entire mutuality of obligation." * * * A promise lacking mutuality 
at its inception becomes binding upon the promisor after performance 
by the promisee. (Citing cases), These contracts are called unilater- 
&l contracts. Ptoof of assent is not necessary on the part of the 


promisee. It is sufficient if the required act be performed by hin. 
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Hare on Contracts, 304. On the authorities, it is clear that the 
appellant could be bound, under the writing, in either of three weys: 
First by appellee engaging,within a reasonable time, to perform the 
contract on his pert; second by beginning such performance in a way 
which would bind him to complete it; and third by actual performance." 

In Cortelyou v. Barnsdall, 236 Ill. 138, an oil and gas lease 
did not bind the lessee, and it was held that it could be revoked at 
any time before the lessee head by some act done after the signing of 
the agreement, accepted or bound himself to exercise the option granted 
by the writing. : 

In Miller v. Moffat, 155 Ill. App. 1, there was a contract for 
mining coal, but the contract did not provide that appellee should 
mine the coal. If he mined the coal, however, he was to pay a price 
fixed in the contract. °n page 4 it was said; "It is an elementary 
principle of the law of contract that if one party to a contract is 
under no obligation to perform at sll, the contract is void. A 
contract to be binding and enforcible must heve at its inception 
absolute mutuality. Chitty on Contracts, 13; Addison on Contracts, 
Vol. 1, Sec. 18; Bishop on Contracts, Sece 429; Cortelyou v. Barns- 
dall, 236 Ill. 150. A promise for &@ promise is not a good considera- 
tion unless there is mutuality so that each party may hold the other 
to the performence of his agreement. Plumb v. Campbell, 129 I1l. 191. 
* * * Where a party not bound to perform under the terms of a unilater- 
al egreement, within a reasonable time, performs, or begins to do the 
thing xma in a way which binds him to complete it, this supplies the 
want of mutuality, and is a sufficient consideration to support the 
promise of the other party." See also Corbett v. Cronkhite, 239 Ills 9 

When we apply the rules announced in the above cases to the 
facts now before us we conclude that the contract was mutual and 
binding. Appellent was a large manufacturer of ice cream and was 
also a wetail dealer in ice. In its business it used a lerge quantity 
of ice. It had purchased ice of appellee prior to the date of the 


contract in question. The contrect was entered into for the purpose 


of supplying appellent with ice up to the amount specified in the 
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contract for a period of three years. The presumption was that the 
éppe Lient would continue to want ice during the period specified in 
the contract, and that it would not go out of business during that 
time. The evidence shows that it did not go out of business, but 
continued in business until after the expiration of the contract. 
Appellant agreed neither to use nor sell ice obtained from any other 
source until after appellant had purchased the full tonnage set aside 
and reserved for him by appellee as provided in the contract. \e 
think the facts in this case ad&&k do not fall within the rule announced 
in Higbie v. Rust, supra, thet appellant only contracted for such 

ice as it might want, wish, desire, or choose to order, but the facts 
fall within the rules announced in the other cases cited, to the effect 
that if the contract was binding at all, it bound the appellant to do 
exactly what the contract said he shall do, namely, not to sell ice 
obtaineé from any other source until after appellant had purchased 

the full tonnage set aside and reserved for him es provided in the 
contract. If appellant had gone out of business after the contract 
was executed and before it had been put in operation, and had not 

sold nor used ice during the period covered by the contract, there 
could be no Seveces recovered because appellant only agreed not to 
sell or use ice obtained from other sources until after he had pur- 
chased the full tonnage provided for in the contract. As long as the 
contract was merely executory there could be no dameges. But appellant 
did not see fit to permit the contract to remain executory. It enter. 
ed upon the performance of the contract. It bought under the con- 
tract the first year's supply of ice, and the major portion of the 
supply for the second year. It continued in business and used and 
Sold ice until the end of the time specified in the contract and in 
greater quantities than those therein specified. Appellant by its 
acts in taking ice, at regular intervals, for a period of over fif- 
teen months, in all respects as provided in the contrect, recopnized 
the validity of the contract, and is bound by the interpretation it 


placed upon it. If it be conceded that the contract, in the first 
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instance, was not binding because it lasked mutuality, yet after it 
was partly carried out by appellent, such pert performance remedied 
the defeat of lack of mutuality, and eppellant became bound, and was 
in the same position it would heve been in if it hed egreed in the 
original contract to buy the ice. We are also of the opinion that 
the amount of ice required was not indefinite and uncertain; that 
this was one entire contract for a periof of three years; that it 
cannot be construed as a contract for separate years which, in case 
of breaches, would require separate suits. If appellant, before the 
suit was commenced repud tated the contract and refused to take any 
more ice, such repudiation entitled appellee to begin suit at once 
and recover all demages sustained by reason of such breach. Chicago 
Washed Coal Co. v. Whitsett, 278 Ill. 623; Lake Shore and Michigan 
Southern Ry. Co. v. Richerds, 152 Ill. 59; Mt. Hope Cemetery 
Association v. Weidemam, 159 Ill. 67; City of Elgin v. Joslyn, 
136 Ills 5256 | 

Appellant insists that there was no breach of the contract upon 
its part; and if there was a breach it was waived by appellee. The 
evidence with reference to a breach consists of letters between the 
parties and oral testimony. The question as to whether there was a 
breach was one of fact for the jury. The first instruction given on 
behalf of appellee told the jury to find the issues for appellee, 
end that the only question for the jury to determine was the question 
of the amount of the dameges. All instructions tendered by eppellant 
on the question as to whether there had been © breach were refused. 
The only instruction as to the form of a verdict directed the jury 
to find the issues in favor of appellee and assess the damges. 
Before the argument begen the court announced that counsel for appellent 
would not be permitted to argue to the jury the question of the liabil- 
ity of appellant, and would not be permitteé to argue any question 
except the amount of the dameges. In these respects we think the 
court was in error. The construction of the contract was for the court, 


but whether the contract had been breached depended upon oral and 
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4 itten evidence ane was for the jury, and that question should herve 
been submitted to the jury after proper argument had been made and 
‘proper instructions given. 

| Complaint is meade that the ha ga improperly instructed as 

to the measure of damages. Par. poi bnens gy Chepter 1214, of the 
Statute of Uniform Sales (Smith's Statute 1925, psge 2271) fixes 

the megsure of damages and it will be nnnecessary for us to consider 
the instructions in detail. 

On account of the errors indicated the judgment will be reversed 


and the cause remanded. 


Reversed and Remanded. 
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STATE OF ILLINOIS, |... 
SECOND DISTRICT. (88-1 JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Hlinois. and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Court, at Ottawa, this af Be 4 L day of 
; : in the year of our Lord one thousand 


nine hundred and twenty- ACE 
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(ih of the Appellate Court. 
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Appeal from the 


) 

) 

) 

) 

Appellee, 
-vs- Circuit Court of 

) 

) 

) 

) 

) 


Rock Island County. 
STUTEVANT-BAXER COMPANY, 
A CORPORATION, 


| Anpellant. 





p On December 22, 1922, appellee, Tri-City Artificial Ice 
Company, @® corporation, began suit in the Circuit court of 
Rock Island county against appellant Stutevant-Baker Company, 
@ corporation, to recover damages for breach of a contract for 
the sale of ice from April 1, 1921, to April 1, 1924. There was 
a trial by jury, verdict and judgment in favor of appellee for 
$4811.00, and an appeal has been prosecuted to this court. 
Appellee was 2 manufacturer of artificial ice in the city 
of Rock Tsland, and appellant was a manufacturer of ice cream and 
& retail dealer in ice in the same city. On March 31, 1921, a 
written contract was entered into between the parties in which 
appellee is designated as the seller and apvellant is designated 
as the buyer. The material parts of the contract are as follows; 
| "(2) The seller is to keep in operation its plant in Rock 
Island, for the suvply of ertificial ice, under this contract, 
except for such interruptions as are beyond the control of the 


Seller, and will sell to the buyer up to ae maximum of; 


"1,200 tons of ice during the period from April 1, 1921, 
to April 1, 1922. 


"2,000 tons of ice during the period from April 1, 1922, 
fo April 1, 1923, 


"2,000 tons of ice during the period from April 1, 1923, 
to April 1, 1924. 


% "Provided, however, that the quantity of ice, which the 

Beller shall be required to deliver on demand to the buyer, under 
this contract, shall not exceed during the period from April 1, 1921, 
fo April 1, 1922, the following amounts; 
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1 "15 per cent of the year's supply, or 180 tone, during 
MP month of june. 


| "20 per cent of the year's supply, or 240 tons, during 
the month of July. 


| "20 per cent of the year's supply, or 240 tons, during 
the month of August. 


"14 per cent of the year's supply, or 168 tons, during 
the month of September. 


"and during the months of June, July and August of the 
galendar years of 1922 and 19235 the amounts shall not exceed: 


"15 per cent of the year's supply, or 300 tons, during 
the month of June. 


"20 per cent of the year’s suprly, or 400 tons, during 
the month of July. 


"20 per cent of the year's supply, or 4CO tons, during 
the month of August. 


"14 per cent of the year's supply, or 280 tons, during 
the month of September. 


"(3) The seller agrees to sat aside and reserve for the 
buyer the full tonnage mentioned above, but the buyer, in lieu of 
agreeing to take this full tonnage, at the time herein provided, 
agrees neither to use nor sell ice obtained from any other source 
antil after said buyer has purchased the full tonnage set aside and 
reserved for him as herein provided. 


™(4) The buyer is to pay the seller at the rate of three 
lollers end fifty cents (33250) per ton for all ice purchased under 
this contract, except that in case the rate for electric power by 
seller is incressed or reduced, the price for ice under this contract 
is to be accordingiy increased or reduced by six and one-fourth cents 
per ton for each one-tenth of s cent increase or reduction in the 
rilowatt-hour charge for slectrical energy. 
"(5) Ice is to be delivered to the buyer by the seller in 
the storage room cf the seller. 


"(6) This contract shall be in force and effect from april 
i 1921, to April 1, 1924. 


"(7) All ice sold by the seller to the buyer under this 
sontract shell be of a merchantable kind. 


The evidence shows that after the contract was entered into 
the parties entered upon its performance, and sprellant tock and paid 
or all the ice recuired up to April 1, 1922. Por the year beginning 


April 1, 1922, appellant, up to July 5, 1922, took ané paid fer 1209 


bons, and then ceased to take any more ice under the contract. [In 
Ovember, 1921, appellant began the erection of an ice plant for the 


ufacture of ice, and began manufecturing ice on July 1, 1922, which 


it used in its own business and sold in large quantities to other 
barties. On August 10, 1322, appellee wrote appellant asking when 


m@ in what quantities appellant would take the remainder of the ice 





a8 provided in the contract, but no reply Was received. on August 

28, 1922, there was a conversation oetween the officers of the two 
sorporations in which it is claimed by appellee that the secretary of 
appellant notified appellee that appellant did not intend to take 
any more ice. On August Lf 1922, appellee wrote a letter to appellant 
in which it stated that aprelliee had ice in storage for apnellant and 
asked appellant whether or not it would take the ice. on August 3}, 
1922, a similar letter was written to appellant by appellee. Mm 
September 8, 1922, appellant demanded in writing 1080 tors of ice to 
be delivered at once. On September 21, 1922, appellee replied to 

ide written demand in which it told appellant that if it wanted ice 
to call for it with its trucks as it had always done and that the 
ldenend would be complied with. on September 28, 1922, an officer of 
appellee called upon aprellant to get information with reference to 
the intention of appellant relative to the contract anf claims that 
he was informed by appellant that no more ice would be taken. This 
‘is denied by appellant. after July 5, 1922, no more ice was taken 
by aprellant, and this suit was commenced on December 22, 1922. 

| By the second paragraph of the contract appellee explicitly 
bound itself to sell a specific cuantity of ice. By the third para- 
graph, appellant, in lieu of agreeing to take the full tonnage 
Specified, at the time therein provided, agreed neither to use nor 
sell ice obtained from any other source until after appellant had 
purchased the full tonnage set aside and reserved for appellant as 
provided in the contract. Appellant insists that the contract was 
lacking in mutuality; that aprellee was bound to sell, but that 
appellant was not bound to buy, therefore neither was bound, the 
contract was void, and cannot be enforéed; also that the contract 

is indefinite and uncertain as to the amount of ice aprellant was 


to take. 
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It is elementary that a premiss for a promise is not a good 
lone iderat ion unless there is mutuslity, so that easehn party may hold 
lne other to the performance of the engagement. If one is not bound, 
Ei other is not bound. Olney vs. Howe, 89 I11. 560; Plumb vs. 
‘awpbell, 129 Ill. 101; Bauer vs. Lumaghi Cosl Co., 209 Ill. OL62 
iehlitz Brewing Co. vs. Komp, 118 [71. App. 556. 

It does not necessarily follow that because the contrect 
Joes not, upon its face, show mutuality, that it is void, and cannot 
be enforced. It may, under certain conditions, become mutual and 
pinding by action of the parties. There are many cases in which, 
although the offer is definite enough, yet the acceptor by merely 
Misopting, has really himself promised to do nothing in return. The 
most freouent example of this is when one offers to supply another 
with such goods of a certain kind as he may choose to order, or may 
wish, during a certain time, and the other accepts the offer. Here 
there ig no consideration for the promise or offer, for the promisee 
has not bound himself to anything, and has incurred no legal liability. 
9 Cyc 327. In Higbie vs. Rust, 211 Ill. 555, on page 357, the court 
said: "vyhere there ig no consideration for the promise of one party 
‘to furnish or sell so much of the commodity ua the other may want, 
‘except the promise of the other to take and pay for so much of the 
‘commodity as he may want, and there is no agreement that he shall 


want any cuantity whatever, and no method exists by which it can be 





determined, whether he will want any of the commodity, or what cuantity 
he will want, the contract is void for lack of mutuality." To the same 
effect are Vogel vs. Pekoc, 157 Ill. 239; Joliet Bottling Co. vs. 
Joliet Citizens Brewing Co., 254 Ill. 215; Olson vs. Whiffen, 175 
Til. App. 182. 

On the other hand, where there is a definite offer, and 
the acceptor agrees to take such articles as he may need, use, recuire, 
or consume in his business, the contract is definite as to the amount 


and can be enforced. 
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In National Furnace Co. vs. Keystone Mfg. Co., 110 T1l. 

i. there was a contract between a manuracturer cf pig iron and a 
ealer in pig iron. The contract vrovided that the manufacturer 

loud supply the dealer, and that the latter would purchase all the 
vig iron which he should need, use, or consume in his business during 
he ensuing season, and fixed the limit of time, and it was held that 
yhe contract was not wanting in mutuality; that the buyasr was as much 
ound to procure from the seller the pig iron he should need in his 
msiness during the stipulated time as the seller was to furnish it. 

In Minnesota Lumber Company vs. Whitebreast Coal Company, 
160 Ill. &5, the buyer agreed to buy its requirements of anthracite 
30al of the seller who was to furnish the same as ordered. It was 
weld that the contract was valid although the amount of coal was not 
Pixed, and the contract was wanting in certainty, and did not bind 
the buyer to recuire any coal. 

In Finch & Co. vs. Zenith Furnace Co., 245 T11. 586, the 
contract was that the vendor agreed to sell, and the vendse agreed to 
buy, estimated tonnage of 50,000 tons, anc it was held that this was 
an agreement for a practically definite amount to be delivered by the 
vendor which the vendee was bound to take. 

Im Russell vs. Excelsior Stove Co., 122 Ill. apr. 23, it 
was held that where a party agreed to purchase his requirements of 
goods, he thereby contracted to purchase what he shoulé need in the 
regular course of his business and not merely what he might chooses 

to order. 

: In Aljen Automobile Suprly Go. vs. Johns-jianville ¢o., 211 
Ih. App. 217, a contract by which the seller of batteries agreed to 
furnish sufficient of the contract commodity to meet the requirements 
ot the purchaser for a twelve month period, and the purchaser agreed 
to devote its best efforts in promoting the sale of the batteries, it 
was held that the contract was not void for want of mutuality. 


In Schlitz Brewing Company vs. Travi & Corstorta, 179 [ll. 


App. 269, there was a contract, whereby the defendant agreed to buy 
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ES the beer used in his saloon from the complgoinent, who agreed to 
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urmish it at a fixed ani certain price, it was held that the contract 
was valid end binding. 

| In Zineoln Mining Cc. vs. Board of Education, 212 [ll. App. 
586, on pege 591, it was said: "A centract to furnish such coal ag 
may be neeced, recuired, or consumed by acceptor, during a limited 
time, is binding. Such a contract is to be distinguished from one 

to furnish such coal as the acceptor might want cor desire in his 
business because he is not bound to want or jesire any, and such 
contract is void for want of mutuality." 

In Chalmers & Williams vs. Bledsoe Co., 218 Ill. App. 363, 
one party agreed to buy ami the other agreed to sell all of the 
former's consumption recuirements of coal for a period of two years, 
and it was held to be valid and mutually binding upon the parties. 

In Armstrong Paint & Varnish Works vs. Continental Can Cc., 
220 Ill. App. 9O, the seller agreed to sell, and the buyer agreed to 
purchass, a minimum of $2000 worth of tin packages, or more as 
reouired by them, which tha buyers would need for actual use in their 
business oetween certain days, and it was held that the contract 
should be constrasd as binding the buyer to purchass, and the seller 
to deliver, its products to a minimum of /2000, and that while it 
ata not recuire the buyer to take in excess of that amount, unless 
their business recuirements necessitated it, it did not permit then, 
while the contract was in force, to purchase such goods elsewhere, 
and that by purchasing elsewhere the buyer breached the contract. 


: In construing contracts courts will endeavor to place 


themselves in the position of the contracting parties as nearly «es 
may be, considering the circumstances under which the contract was 
executed, ana the previous dealings between the parties, and if there 
are doubtful terms upon which the parties have, by their conduct, 


placed a practical construction, ths court will adopt such construc- 





tion so placed. Gillett vs. Teel, 272 I11. 106; Goodwillie Co. vs. 


Commonwealth Electric Co., 241 Ill. 42; MeLain Co. Coal Go. vs. City 
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of Bloomington, 254 T11l. 90; Consolidated Coal Co. vs. Jones & Adams 
Co., 232 Ill. 326; Tareell vs. Sage, 200 J1J. 542. 
In National Furnace Co. vs. Yeystone Mfg. Co., 120 Ill. 

427, on page 433, the court said: "It is true that avpellee wae only 
pound by the contract to accept of appellant the amount of iron it 
meeded for use in its business; but a reasonable construction must be 
placed upon this part of the contract, in view of the situation of 

the parties. Appellee was eagsged in a large manufacturing business, 
necessarily using a large cuantity of iron in the transaction of its 
pusiness. It is not to be presumed that aprellee would close ite 
business and need no iron, but, on the contrary, the reasonable pre- 
sumption would be that the business would be continued, and appelice 
wana necessarily need the cuantity of iron which it haa been in the 
habit of using during previous years. It cannot be said that appellee 
was not bound by the contract. It had no right to purchase iron else- 
where for use in its business. If it had dons so, appellant might 
have maintained an action for 9 breach of contract. It was bound by 
the contract to take of appellant at the price named, its entire 
‘supply of iron for the year, - that is, sueh a quantity of iron, in 
view of the situation and business of sprellee as was reasonably 
‘reouired ané necessary in its manufacturing business. such contracts 
are not unusual.” 


nm Peterson vs. Vimken Roller Rearing Co., 223 Til. app. 54, 


ki 


the buyer agreed not to purchase on the open market, or otherwise, any 
goods of the cuality mentioned in the contract until the quantity 
‘Mentioned in the contract was accepted from the seller, and he agreed 


not to resell any oil without the consent of the seller. The contract 
Teouired ten days prior notice from the buyer to the seller in the 


6vent the buyer's plant would not consume the monthly mnininun 
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Specified in the contract, all of which were held to amount to a 
|contract for the buyer's needs or recuirements. On page 60, the 
court said: ‘The contract should be construed with due regard to the 


Surrounding circumstances, the nature of the subject matter, the 
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osition of the partes, and the apparent and known purposes for 


‘hieh the contract was made so that the language may be understood 
nthe sense intended by the parties." 

| In Plumb vs. Campbell, 129 J[11l. on page 101, the contract 

ag only Signed by one of the parties and there was no agreement on 
jahalf of the other party to do anything under the contract and suit 
jas brought for breach of the cortract. On page 106, the court laid 
jom the following ruie which we think is applicable to the facts in 
‘his case: "The contention of aprellart is, that for want of an agree- 
went on the part of appellee to do anything on his part, as shown by 
jhe writing, there is want cf that mutuality which is necessary to 
svery complsts contract. <A promise for a promise is net a good con- 
\iferat ion, unless there is mutuality, sco that each party may hoid 

the other to the vrerformence of his engagements. It does not follow, 
aowever, that a contract in writing, to be complete, must show such 
mtuality on its face. There is a seeming want of mutuality in many 
pases of contract which may be enforced by the parties on the same 
proof as would have been necessary had that mutuality fully apreared,- 
aS where one promises to see another paid if he will sell goods to a 


ve & certain sum if another will 


ts 
oO 


third person, or promises to g 
deliver up certain documents or securities, or if he will forbear 

a demand or suspend legal proceedings or the like. (I Parsons on 
Contracts, Sec. 450.) In commenting on this class of cases the author 
Saye: “Here it is said that the party making the promB¢ is bound, 
while the other is at liberty to do anything or nothing. But this 

ig a mistake. ‘he party making the promise is bound to nothing until 
the promises, within a reasonable time, engages to do, or else dogs, 

or begins to do, the thing which is the condition of the first promise. 
‘Untii such engagement or such doing, the promisor may withdraw his 
promise, because there is no mutuality and therefore no consideration 
for it. But after an engagement on the part of the promisee, which 


is sufficient to bind him, then the promisor is bound also, because 


there is now a promise for a promise, with entire mutuality of 
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obligation.” * * * 4 promise lacking mutuality at its inception 

becomes binding upon the promisor after performance by the promisee. 
(Citing cevses) These contracts are called unilateral contracts. 

proof of assent is not necessary on the part of the promisee. [ft is 
sufficient if the recuired act be performed by him. Hare on Contracts, 
304. On the authorities, it is clesr that the aprnellant could be 
pound, under the writing, in either of three ways: First by appellees 
engeging, within a reeascnable time, to perform the contract on his 
part; second by beginning such performance in a way which would bind 


him tc somplete it; and third by actusi performance. 


tw 
N 


\2 


46 Ill, 128, an oil and gas 


In Cortslyou vs. Barnsdall, 


fa 


lease did not bind the lessee, and it was held that it could be 
revoked at any time before the lessee had by some act cone after the 
signing of the agreement, accepted or bound himself to exercise ths 
option granted by the vriting. 

In Hiller Vs Moffat, 153 Ill. App. 1, thers was a contract 
for mining coal, but the contract did not provide that appellee should 
mine the coal. If he mined the coal, however, he was to pay a price 
fixed in the contract. on page 4 it was said: "It is an elementary 


‘principle of the law of contract that if one party to 4a contract is 
under no obligation to perform at ail, the contract is void. A 
‘contract to be binding and enforecible must have at its inception 
absolute mutuality. Chitty on Contracts, 15; Addison on Contracts, 
‘Vol. 1, Sac. 18; Bishop on Contracts, Sec. 429; Cortelyou vs. . 
‘Barnsdall, 256 Jil. 150. A promiss for a promise is not a good con- 


Sideration uniess there is mituality so that each party may hold the 


fo 


‘Other to the performance of his agreement. Plumb ve. Campbell, 129 
m. 191. * * * yhere a varty not bound to perform under the terms 
of @ unilateral agreement, within a reasonable time, performs, or 
Ddegins to do the thing in 3 way which binds him to complete it, this 
‘supplies the want of mutuality, and is a sufficient consideration to 


Suprort the promise of the other party." See also Corbett vs. 


Cronkhite, 239 Ill. 9. 
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When we apply the rules announced in the above cases fo 
the facts now before us we concluds that the contract was mutusl and 
binding. Appellant was a large manufacturer of ice cream and was 
also a retail dealer in ice. [Jn its business it used a large quantity 
of ice. It had purchased ice of appellee prior to the date of the 
contract in cuestion. The contract was entered into for the purpcse 
of supplying appellant with ice up to the smount specified in the 
contract for a period of thrse yeers. The presumption was that the 
appellant would continue to want ice during the period specified in 
the contract, and that it would not go out of business during that 
time. The evidence shows that it did not go out of business, but 
continued in business until after the expiration of the contrect. 
Appéllant agreed neither to use nor sell ice obtained from any other 
source until after sppellant had purchased the full tonnage set aside 
and reserved for hin by appellee as provided in the contract. ‘We 
think the facts in this case do not fall within the rule announced 
in Higbie vs. Rust, supra, that appellant only contracted for such 
ies as it might want, wish, desire, or choose to order, but the facts 
fall within the rules anncunced in the other cases cited, to the effect 
that if the contract was binding at all, it beund the apreliant to do 
exactly what the contract said he shall do, namely, not to sell ice 
obtained from any other source until after appellant had purchased 
the full tonnage set aside and reserved for him as provided in the 
contract. If appellant had gone out of business after the contract 
was executed and before it hac been put in operstion, and had not 
sold nor used ice auring the period covered by the contract, there 
could be no damages recovered because appellant only agreed not to 
Sell or use ice obtained from other sources until after he had pur- 
chased the full tonnage provided for in the contract. As liong as the 
contract was merely executory there could be no damages. But appellant 
did not see fit to permit the contract to remain executory. It 
entered upon the performance of the contract. It bought under the 


contract the first year’s supply of ice, and the major portion of the 
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supply for the second year. It continucd in business snd used and 


501d ice until the snd of the time specified in the contract and in 





sreater dquantities than those therein specified. Appellant by its 


. 


sets in taking ics, at regular intervals, 


for a period of over fifteen 
nonths, in all respects as provifed in the contract, recognized the 
validity of the contract, and is bound by the interpretation it 
olaced upon it. If it be conceded thet the cortract, in the first 
instance, was not binding because it lacked mutuality, yet after it 
vas partly carried out by appellant, such part performauce remedied 
the defect of lsck of mutuality, ana eppellent dDecame bound, and was 
in the same position it would have been in if it had agreed in the 
original contract to buy the ice. We are also of the opinion that 
the amount of ice recuired was not indefinite and uncertain; that 
this was one sntire contract for a period of three years; that it 
annot be construed as a contract for senarate years which, in case 
of breaches, would requires separate suits. If aprellant, before ths 
suit was commenced repudiated the contract ami refused to take any 
nore ice, such repudiation entitled aprellee to begin suit at once 
mi recover all damages sustained by reason of such preach. Chicago 
fashee Coal Co. vs. Whitsett, e76 Tll. 6235; Lake Shore and Michigan 
southern Ry. Co. vs. Richards, 152 Tll. 59; Mt. Hope Cemetery 

iesoc iat ion vs. Yeidemann, 159 Til. 67; City of Elgin vs. josliyn, 

136 T11. 585. 

i 

Appellant insists that there was no breach of the contract 
pon its part; and if there was a breach it was waived by appellee. 
‘he evidence with reference to 3 breach consists of letters between 
the parties and orsl testimony. The cuestion es to whether there 
a8 @ breach was one of fact for the jury. The first instruction 
riven on behalf of appellee told the jury to fine the iseues for 
‘*ppellee, and that the only cuestion for the jury to determine wat 


the cuestion of the amount of the damages. All instructions tendered 






ov appellant on the cuest ion as to whether there had been a breach 


Yere refused. The only instructicn as to the form of a verdict 


Ecay 


ete ee ee 
s Bt Me me 


EST, Wy 
oe Fe 





as 


directed the jury to find the issues in favor of appellee and assess 
ths damages. Before the argument began the court announced that 
counsel for aprellant would not bs permitted to argue to ths jury 


the onestion of the liability of appellant, and would not 
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to argus any cuestion except the amoant of th 
respects we think the court was in error. ‘he construction of the 


iontract was for the court, but whether the contract head been breached 


al 


depended upon oral ané written evidence ami was for the jury, and that 
ouestion should have been submitted to the jury after vroper ergunmsnt 
had been made and prorer instructions given. 
| Complaint is made that the jury was improperly instructed 
as to the measure of damage. Par. 67, Part 5, Chapisr 1lzia, of the 
statute on Uniform Sales (Smith's Statute 1925, page 2271) fixes 
the measure of damages and it will be unnecessary for us to consiser 
the instructions in detail. 

On account of the errors indicated the judgment will be 
reversed and the cause remanded. 


q Reversed anc demanded. 
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AT A TERM OF THE APPELLATE COURT 


ZALIA. 632 


Begun and held at Ottawa, on Tuesday, the sixth oy of 











October, in the year of our Lord one re nine fundred 
7 f 
and twenty-five, within and for the Second Se P of the 


“State ie WOO ahae wise -: 


Present~-The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMAS M. JETT, Justice. 

JUSTUS L. JOHNSON, Clerk. 


Pod VETER, oRerie tl. 








BE IT REMEMBERED, that afterwards, to-wit: On 
APR 1-199g the opinion of the Court was filed in the 
»Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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October Term, A. D. 1925 
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Appellant, 


. 
| VS. Appeal from the Circuit 
Court of Osle County. 
County of Ogie, Illinois, 

and Town of Byron, 

; Appellees 

Jett, J. 
; This suit was instituted by \\. EH. Shons, eppellant, in the 
chrenit Court of Ogle County against the county of Ogle, Illinois, 
‘ana Town of Byroh, to recover the balance on a contract entered into 
between appellant and appellees by which the appellant was to floor 
and paint a certain bridge across the Rock River at Byron, Illinois, 
q The contract, smong other things, provided: "The work to 
be done consists of providing and placing a new three inch creosoteéd 
wood block floor with a three inch creosoted ship-lep subplank snd 


eosoted reriailing and reteining strips; also cleaning sll steel 





k and painting same two coats, including furnishing of all meterials, 


tools, machinery, labor and incidentsl work, all in accordance with 











‘the plans and specificstions." The consideration to be psid for the 


The contract. was entered into on March 19, 1920. ‘The bridge 
§ painted according to contract and $2,000.00 was paid. There was 
16 delay in laying the floor of the bridge. It was about the First 
November, 1920, when the lumber and timbers were received for the 
bridge, which were placed in position by the middle of the month. In 
: early part of December the blocks arrived and appellant started 
plecing them in position on or about the 18th of the month. 
The contract provides the quality and quantity of creosote 
to be used in the timbers and blocks and also provides that an in- 
should be sent to the plamh where the work was done and if 
nspector was not.sent that there should be an inspection and test 


‘they arrived at the point where they were to be used. The 
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evidence discloses that the blocks were not inspected at the plant 
and when they arrived some time in December, following the entering 
into of the contract, there was some conversation hsd between the 
gontrector or his agents and the officials of appellees in which 

the contractor claims he was told to proceed and put in the floor. 
There had been no test of the blocks made at thet time, end subsequently 
Ben the officials of appellees went to the bridge some conversation 
was had relative to there having been no test and &he appellent 

stated that the blocks would be alright for the reason that he hed 
received other blocks from the same plece. The officials of appellee 
‘took a sample from the various piles of blocks and sent them to the 
highway depsrtment at Springfield, for ke e test and on December 2th, 


1920, they received a report to the effect that the blocks were not 


















accordance with the terms of the contract. 

Appellees notified appellant thet the blocks vere not accord= 
to the provisions of the contract. At this time appellant had 
received about $12,000.00 upon the contract. ‘When all of the work 
8 finally done appellees refused to pay the belance on account of 
the blocks not being according to the contract and this suit wes 
nstituted ané a verdict in fsvor of appellees. Judgment having been 
ndered on the verdict of the jury oppellant prosecuted this appesl. 
is first insisted that appellees directed appellant to put the materiel 
the bridge, notwithstanding the fact that there had been no inspection 
1 that by so putting it in the bridge appellees waived their right 
insist upon the provisions of the specifications, and thet they 


Lled to reject or disapprove and this constituted o waiver. 


The contract smong other things provides: 


SECTION 28. "Upon the completion of the work according 
{| to the contract, plans, specifications and sgreements as deter- 
mined thereunder by the Pngineer, the said Engineer shall 
| | .make to the party of the first part a statement setting forth 
the work done and material furnished by the Contractor, together 
with the amount due the said Gontractor therefor, and shall 
certify the same in.writing under his hand. The obtsining of 
the certificate of the Engineer as to the work done, and the 
price thereof, shall be a condition precedent to the right of 
the Contractor to be paid, the sums due him under the terms of 
this contract." 


. 
; 
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BECTION 42. “All insufficient, imperfect or damaved work 
4 or material when pointed out at any time to the Contrector by 

the Engineer, or his authorized essist:nt, shall be remedied im- 
‘ mediately and made good, or removed and rebuilt, or replaced to 

conform to the plans snc specifications; ané@ any omission by 
 : the ingineer or his suthorized assistant, to disa»nprove of or 
reject any such defective work or meterial durins construction 
shall not be deemed aa acceptance of such work or meteriel, nor 
shell such omission on the part of the Engineer be construed as 
in any way releasing the Contrector from remedying, replacing 
or meking good any defective work or meterisl so as to make the 
same conform to the plans and specifications previous to final 
acceptance. 





SECTION 55. "Wherever the word 'Engineer' is used, it is 
understood to mean the County Superintendent of Lichways of the 
county in which the work is locsted, or his authorized represen- 
tative." 


SECTION 385. “Plant Inspection may be waived. Should the 
5 HW } 7 es sa ly Sf * ae ek Sa LE * a 
Chief Highway Eneineer notify the creosoting company thet plant 


4] inspection will be waived on creosoted blacks, then the amount 

Ny of oil contsined therein shell be determined by extraction from 
’ blocks selected by the inspector." 

% SECTION 396. "Requirements of Tests. Should the amount 

z of oil found by the above described test be less then thet 

B called for in the specifications, the metericl will be rejected." 
‘ 


In view of the terms of the contract send of the fects as 





disclosed by the record we do not think there is any merit in the 


t 
: @lleged waiver as insisted upon by appellent, for the reason thet the 


appellant knew at that time he put the blocks in the bridge they had 













not been tested and he went shead and put them in on his uwn assurance 
‘thet they were right. As soon as appellees ascertained the blocks 
were not according to the terms of the contract they notified appellant 
to that effect and refused to pay him. Appellees were not in possess- 
don of the facts of the condition of the blocks at the time they were 
being put in place and therefore could not waive the defects. 

‘The evidence discloses that certain channel irons vere used 


te , ; 
in the bridge at a cost of $225.00. ‘There was a dispute as to whether 


and it was decided thet they were not in the specifications but were 
brase Appellant would have been entitled to pa: for these extras 
his work had been performed according to contrect, but in view of 
the fact that his work was not performed according to the terms of the 
tract, he is not entitled to recover anything in addition to what 


has Already been paid thereon. 
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Complaint is msde that counsel read to the jury certain 









allegations in the decleration in waich it wes ednitted that the blocks 
were not according to the contract. This practice has frequently been 
eondemnea and should not heve been allowed in this case, but we do not 
think that it was, under the facts, detrimental to the rights of 


a 
ae, 


appellent. 


i 


The costs of the saditionsl abstract should be charged to 
the appellant. ~ 

After a cereful examinstion of the record in this cause 

we are of the opinion thet the judgment of the Cireuit Court of Ogle 
County shovld be affirmed, which is acéordingly done. 


Vudgment Affirmed. 
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STATE OF ILLINOIS, | .. 
: SECOND DISTRICT. pay T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


| do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Gourt, at Ottawa, this 7 _day of 


in the year of our Lord one thousand 
nine hundrecLand twenty- 








flerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the sixth day of 


A. 7 


/ we fa 
October, in the year of our Lord one thousand ned anared 
f ioe 
and twenty-five, within and for the Seco Pistrgct of the 
ia ) 


f 
State of Illinois: 


Z41T.A @ 


Present--The Hon. NORMAN L. JONES, Presiding Jaetice, 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


H..J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 


APR 1- 1926 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 








October Term A. De 1925 
7528 15 
The People of the State of Illinois, 
Defendant in Error, Writ of Error to the 


County Court of 
VSe Kankakee County. 


James McClary. 2 4. J T.A. a 3 9 
Plaintiff In Error ; . 
Jett, Jeo 
This is a prosecution egainst James MeQlary, plaintiff in error 
in which he is charged with the violation of Section 21 of the Illinois 
ProRibition Act. 
. The information filed by the states attorney of Kankekee 
county consists of six counts. The second count of which is as 
follows: "That the defendant James McClery on the 2ist day of 
December, 1924, did then ond there unlawfully, wilfully and knowingly 
in violation of Section 21 of the Illinois Prohibition Act, maintain 
mH & Common nuisance, in that he did unlawfully, wilfully and knowingly 
in the building located at 159 Hast Station Street, in the City of 
Kankekee, Kankakwe county, Illinois keep intoxicating liquor for 
beverage purposes, to-wit, whiskey, without hoving a permit from the 
Attorney General." The ist, 3rd, 4th, Sth, &h# 6th counts are very 
Similar to the second count and differ only in the fact that the 
section of the statute alleged to have been violated is mentioned in 
the second count end not in the lst, Srd, 4th, 5th and 6th counts 
and the effense is cherged to have been committed on days other then 
that stated in the second count. 
| A motion was made to quash the information and in the motion 
it is stated that the said Ist, 3rd, 4th, 5th and 6th counts are in- 
definite and uncertain in thet they do not identify the offense or 
under what statute or law the defendent is charged so that he may 
-™ be put in jeopardy twice for the same offense. The second reason 
 onadaade is that section 21 of the Illinois Prohibition Act is uncon- 
“stitutional and void. The motion to quash the information was over- 
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A jury trial was had and the following verdict was returned: 
"ye, the jury, find the defendant James McClary guilty in manner and 
form as charged in the information." 
Motions for a new fetel and in arrest of judgment were denied 
p and judgment was rendered on the verdict of the jury and the. plaintiff 
x in error was sentenced to serve 60 days in the county jail of Kankakee 
 gounty and to pay a fine in the sum of “300.00 and costs of prosecution, 


“a 

. 

*. 

Ls 

and this writ of error was sued out by the plaintiff in errpr. 

‘ While a number of errors are assigned the plaintiff in error 


does not arsue any question except the alleged errors in giving on the 
























_ part of the People the 4th, 7th and 8th instructions. Section 21 of 
_ the Illinois Prohibition Act among other things provides; 
“Any room, house, building, boat, vehicle, 

structure, or place where intoxicating liquor is 
manufactured, sold, kept, or bartered in violation 
of this Act, or where any mash, still or other 
property design for the illegal manufacture of 
liquor is kept, and all intoxicating licuor, mash, 
still or other property kept and used in meintaining 
the same, is hereby declared to be a common nuisance; 

@ single unlawful sale or barter, or a single act of 
manufacturing liquor unlawfully shall constitute a 
nuisance as herein defined. And any person who msin- 
tains such & common nuisance shall be guilty of a mise 
demeanor and upon conviction thereof shall be fined 
not more than “500.00 or be imprisoned not more then 
a year or both." 

While the record discloses thet a motion was made to quash 
@ information there is no reason assigned for the quashing of the 
Bcond count nor is any argument presented by the pleintiff in error 
L support of the motion to quash either or any of the counts. WNot- 
thestanding that fact we are of the opinion that the information 


harged a violation of the said Seetion 21 of the Illinois frohibition 


The owners and lessors of a certain hotel building in the 

y of Kankakee became suspicious that intoxicating liquor was being 
1d on the premises. Two detectives were employed who went to 

cakee and registered at the hotel. They testified that they 
thased liquor on severel occasions by the drink from the pleintiff 


rror and on one occasion purehssed a pint of liquor. After en 
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‘examination of the evidence in the case we do not think it can be ser- 


fously eontended that the evidence does not show beyond reasonable 







doubt that pleintiff in error is guilty of the cherge preferred in 
the information and that he haa intoxicating liquor in the hotel 
puilding in question as charged in the information and sold it in 
violation of the Illinois Prohibition Act. 
— It is argued that the 8th instruction given on behalf of 
‘the plaintiff in error is erroneous. This instruction tells the jury 
thet they are the sole judges of the credibility of the witness and 
‘among other things that they may take into consideration any circum- 
stance that tends to shed light upon the credibility of the witness. 
This instruction was criticized in People vs Kreuser, 515 Ill. 485- 
517. 

In People vs. Thompson, 274 Ill. 214-220, it is held that 
While the instruction should have been limited to the circumstance 
shown by the evidence it was incoveeivable that this omission, in view 
of the other instructions given, could have misled the jury to under- 
stend they could consider cirmumstances not eppeering in evidence and 
it was held that the mere giving of such an instruction would not 
constitute reversible error and we do not think that it éoes constitute 
, 


Teversible error in this cause. when considered in connection with other 






instructions given to the jury. 
i The fourth instruction complained of is in the language of 
the statute. In People vs. Beecher, 154 Ill. App. 229 it was held 


in 9 dram shop case not to be error to instruct the jury in the leneuage 












the statute. 

The 8th instruction complained of piven on behalf of the People 
relates to the testimony of the detectives. It is as follows: "The 
urt instructs the jury, as a matter of law that while you may consider 
he witness’ manner of testifying and his interest or want of interest 
hn the case, yet it is entirely legitimate to employ detectives to run 
Wn and ascertain those who violate the law. You are further instructed 
hat when one acts in the capacity of a detective it becomes the duty 
f the jury to serutenize the testimony of that person and to say whether 


not the testimony of that person so acting is biased, whether the 
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After considering sll of the facts and circumnsteunces in the 








e together with the instructions given on the part of the People, as 





ll as those on the part of the plaintiff in error, we are of the 
nion that the jury was fully informed of the law of the case, and 


lle some of the instructions are subject to criticism, we are not pre- 





ed to say that they occasioned any harm to the interests of the . 
aintiff in error. 

We conclude, therefore, thst the judgment of the County Court 
Kankakee County should be affirmed, which is sccordingly done. 


Judgement Affirmed. 
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SPATE OF ILLINOIS, ll ere 
SECOND DISTRICT. (ST, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
| in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
_ do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


said Appellate Cougt. at Ottawa, this Vi day of 
aut in Be year of our Lord one thousand 


nine hundre Hs twenty- ’ 












of the Appellate Court. 
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Present--The Hon. NORMAN L. JONES, Presiding Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 


. . - ; m 2 e 
APR 3 1996 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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7521 ; October Term, 1925 a7 
The People of the State of Illinois, 
ex rel Andrew Russel, etc., 
Appellee, 
Appeal from the Circuit 
Vs. 


Court of. Will County. 
Tllinois State Bank of Crete, et al. 


On appeal by William Seller, 2 A t i TA. G oS yy 


Appellant 
Partlow, J. : 

This is an appeal by William Saller from an order of the 
‘eircuit court of Will county allowing a4 solicitor's fee for services 
performed for the receiver in the liquidation of the effairs of the 
Tilino&s State Bahk of Crete. 

On November 29, 1919, the bank in question was closed on 
account of the defalcation of its cashier, and on petition of the 
Auditor of Public Accounts, a receiver was appointed by the circuit 
court of Will county. The receiver employed Charles §. Deneen, +. D. 
Heise, and Rey Massens, as his attorneys to assist in winding up the 
affairs of the bank. Extensive litigation was entered into, and on 
dune 25, 1921, these solicitors, during term time, filed their sworn 
petition for the allowance of their fee. The receiver was ordered by 
the court to give notice of the hearing on the petition to the chair- 
men of the committee of depositors, which notice was given. ‘The 
hearing on the petition was set for September 14, 1921, which was 
during vacation. On that date all of the committee of depositors 
re present except one. The only evidence intmpduced was thet of 


the three solichtors, and after the evidence was heard, the matter 
+) 9 











Was taken under advisement by the court. On September 28, 1921, 
which was during term time, an order was entered allowing a fee of 
$25,000 to be paid out of the essets of the bank. From that order an 
appeal has been prosecuted by Saller, who was a stockholder, director, 
epositor, and creditor of the benk. 

The question as to the smount of the fee allowed is not 


argued by appellent, but he insists that the order ellowing the fee 


id for the reason that the evidence upon which it was based was 
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Re 
taken in vacation, and that Section 67, Chepter 57 of the stutute 
defining powers of judges in vacation is not broad enough to authorize 
such a,hearing. This question is ergued at considerable length, but 
we ere of the opinion that Section 67, Chapter 37 is not controlling, 
put that regardless of the evidence tuken during veocsetion, there was 
sufficient evidence before the chancellor to justify him in entering 
the order for the fee. 

In 24 Cye. page, 456 it is said: "It is not necessary, in 
all cases, for the court to hear evidence as to the amount of com~ 
pensation to be allowed = receiver as counsel fees. It if a matter 
very lergely in the discretion of the trial court, and if the facts 
are such that the court feels at liberty to act withovt the assistence 
of svueh evidence it may do s0." Citing \elch vs. Renshow, 14 Colo. 
Appe 526; 59 Pac. 967; Hicket vs. Parrot Silver Co., 52 Mont. 143; 
(79 Pace 698; Bartholomew vs. Un. Tr. Coe, 36 Ind. App. 528; 75 N. Ee 
‘1, 
| In Hutchinson vs. Hutchinson, 105 Ill. App. 349, e decree 


allowing e solichtor's fee was affirmed, and the only evidence upon 















which the fee Was based consisted of affidavits filed by the respective 
parties. Ou page 351 the court said:- "that he (the chancellor) should 
Spt have been controlled entirely by the affidevits of the se¥eral 
solicitors in support of the motion. The chancellor had the right to 
‘consider his experience, and this court in reviewing the order may 
‘consider its experience in such matters in arriving at sa conclusion 

‘as to what was a usual and customary as well as reasonable sllowance 
for the fee in question." 

In Goodwillie vs. Milliman, 56 Ill. 523, on page 528, the 
court said: "In texing such fees the chsncellor should exercise his 
‘oun judgment, and not be wholly governed by the opinion, attorneys 

as to the value of their services. He has the requisite skill and 

SE anleace to form some idea as to what is a fair and reasonable com- 
‘pensation, and he should exercise that judsment. He should, no doubt, 
“consider the opinions of witnesses and evidence of the sum usually 


yharged and peid for such services, but should not be wholly controlled 
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Se 
by the opinion of attorneys as to their value." 
In McMannomy vse Chicago-Danville % Vincennes Roeilroad 

Company, 167 Til. 497, on page 510, the court said: "While opinions 
are receivable and entitled to due weight, the courts are also well 
“qualiviea to form an independent judgment on such questions, and it 
if their duty do do so.” 
| In People vs. Gilbert, 263 Ill. 85, on page 91, the court 
‘gaia: "Phe courts are not bound by opinions of attorneys concerning 
what is & reasonable charge for legal services, but are reAsponsible 
to litigents for the use of their own knowledge of the value of such 
service, and ought to, and will, take into consideration such know- 


ledge." 
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. To the same effect is Gentleman vs. Sanitary District, 260 
‘Till. 31%. 
The original bill in this case for the appointment of the 
receiver was filed by the Auditor of Public Accounts throughfhe 
Attorney Genersl. Appellent was 5 psrty defendant to that bill and 
submitted himself to the jurisdiction of the court for all purposes. 
Staunton Coal-Co. vs. Menk, 197 Ill. 369; Sterling National Bank vs. 
Martin, 213 Ill. App. 566; Bonney vs. McClelland, 235 Ill. 259. 
at the time the petition for the allowance of solichtor's fess was 
filed, the oourt had jurisdiction of both the subject matter and the 
person of appellant. The petition for solicitor's fees was filed 
during term time, and had attached to it the affidavit of the three 
BOlicitors, stating in great detail, the number of days and hours 
they were employed, and the character of the services for which they 
were seeking compensation. It is apparent from these affidavits that 
the services performed were very extensive and consumed days, weeks 
and months of the time of the three solicitors to the exclusion of 
about all other business. The affairs of the bank were x in a 
sheotic condition, and the solicitors devoted their time to the 
a aAvelling of the tangles. The services consisted in the settlenent 


ff disputed claims, the examinetion of witnesses, the beginning of 
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suits, the filing of pleadings, the argument of motions, the trial of 
eases some of which involved amounts extending into the hundreds of 
thousands of dollars. When the petition for the allowance of solichtor's 
fees was filed the court, during term time, ordered notice to be given 

to this committee of depositors including appellant. lotwkthstsnding the 
fact that notice was given, no answer was filed to the petition, and 

no defense was made. No evidence, either orel, or by affidavit, wes 
offered, or attempted to be offered by appellant. The evidence taken 

in vacation wes substantislly the same as that contsined in the 
-affidevits accompanying the petition, only it was in greater detail 

and included the estimated value of the services rendered. The 
echancellor before whom the petition was filed in term time, and before 
whom the evidence was taken in vacation, had entered many of the orders 
fin the proceedings and was doubtless femiliar with the amount and 
mature of the work done by the solicitors. The order of allowance of 
the fee was made in term time. The chancellor had the requisite 


experience and knowledge to form an opinion as to the value of these 
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|} services, and this, taken in connection with the uncontradicted 
‘affidavit of the solicitors, formed a sufficient basis for the 
allowance of the fee, even though the evidence taken in vecation 
should he excluded on the grounds contended for by appellant. 

Section 11 of the Banking Act, among other things, provides 
‘that "no bill shell be filed, or proceeding commenced, in any court 
for the dissolution or winding up of the affairs, or for the appoint- 
‘ment of a receiver for any such banking corporation on the grounds of 
insolvency or impairment of the capital stock of such banking corpor- 
‘ation, or upon the grounds that such bank is being conducted in an 
illegal, fraudulent, or unsafe manner, except in the name and by the 
Sethority of the Auditor of Public accounts represented by the Attorney 
General." It is claimed by appellant that under this section the 
State has voluntarily assumed the relation of quasi trustee, or 

: ardien, of the interests of the depositors in a defunct benk; that 


it is the duty of the Auditor, represented by the Attorney General, to 


at 
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. 5. 

have the receiver appointed, to sequester the funds, and wind up the 
affairs of the bank; that the Attorney General hes charge of the 
litigation, and that solicitor's fees can only be allowed upon his 
Snatition; that the petitioners in this case were not employed by the 
| Attorney General and hence are not entitled to fées. 
No [Illinois case is cited in support of this contention and 
we do not thiik it can ‘c sustained. Section 11 of the Banking 

Act is quite lengthy and covers various festures of banking. It 
provides two methods of appointing receivers, one by the Auditor of 
/Public Accounts, and the other on application of the Auditor to some 


court. ven where the appointment is made by the Auditor, the section 


provides that all expenses of the receiver, including solicitor and 


dir 
vattorney's fees shall be paid out of the assets of the bank upon the 
“approvel ofthe Auditor. This provision authorizes the employment of 
attorneys and the allowance of fees to attorneys employed by the 
“receiver to be paid out of the assets of the benk. The receiver in 
She case at bar was not appointed by the Auditor, but was appointed 
by the circuit court of Will county. We think the purpose of that 
bert of Section 11, first above quoted, was to prevent any dissatis- 
| fiedercaitor from filing a bill to sppoint a receiver, and for thet 
‘reason placed the duty upon the Auditor of Public Accounts, but after 
the Auditor applies to the court, and a receiver is appointed, the 
Biuxt acquires jurisdiction for all purposes, and the court will do 
‘full and complete justice between all of the parties, and determine 
all of their rights. Wehrheim vs. Smith, 226 Ill. 546. After the 
eceiver is appointed, he is an officer of the court, and his possession 
f the assets of the bank is the possession of the court. He is subject 
9 the orders of the court, and if the court, in its discretion, 
authorized hin to employ counsel to wind up the affairs of the bank, 
‘he hes 2 right to do so, and the counsel so employed has a right to 
paid. Mucahey vs. Dtrauss, 151 I11. 70. Under the facts presented 
this case it would be aimost impossible for the attorney General 


» be the attorney for the receiver. It was not the duty of the 
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Attorney General, as a public officer, to pay out of public funds, 
fees incident to such employment. The defunct institution must bear 
the expenses which are necessary for the employment of attorneys to 
elose up its affairs, and the receiver had the right, under the 

Beet eidn of the court, to employ such solicitors, and they were 
entitled to pay for their services. 

The petitioners, through the receiver, brought suit against 
the directors of the bank to recover losses claimed to have been 
caused by the negligence of the directors, which suit resulted in 
extensive litigation. Appellant contends that in all that petitioners 
@id, they were mere volunteers; that the receiver had no right to 
bring suit against the directors; that there was no order of court 
authorizing such suit; that the services of the petitioners were 
useless, and legally worthless; and that petitioners cennot recover 
in this case. 

The order appointing the receiver authorizes him to convert 
tne assets of the bank into money, pay upon order of the court the 
expenses of the administration of the property, together with com- 
sation to himself, including his own costs, expenses and solicitor&s 
fees, and to distribute the balance among the creditors according to 
their respective rights as the same might be made to appear to the 
bourt. Another order provided that the receiver "shall have ell the 


Msual powers grented in such cases for the proper administration of 











ach receivership, with full power and authority to institute end 
rosecute, in his own name as such receiver, all suits and proceedings 
either in law or in equity as he may Beem necessary, proper, or 
Visable for the selisation ef all moneys, claims, or property now 
ue, or which may become due to saic Illinois State Bank." 

In 34 Cyc. 290, it is said: "The genersl rule is that where 
Biecaciver is charged with duties and the performance of a particular 
ust requiring the benefit of counsel to guide and assist him, he 
3 entitled to the benefit of such assistmee, and he will be allowed, 


t of the fund, reasonable and proper fees in this behslf, and 
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@lthough there is no specific original order giving the receiver 
authority to employ counsel, counsel fees are nevertheless within 

the juat allowances that may be made by the court.” 

In Niblach vs. Munday, 218 Ill. App. 385, on page 392, the 
gourt said: "It is further argued that the orders entered by the 
eircuit court in which the receiver was appointed, did not direct him 
to institute this suit against the directors, and that the receiver 
@an only bring such suits as he is authorized to do, and there being 
o suthority for the bringing of this suit, the bill was properly 
@ismissed. It is true that the order authorized the recéiver to bring 
ch suits as he may deem advisable for the collection of money, snd 
while the case of Simmons vs. Taylor, 106 Tean. 729, holds thot the 
absence of an allegation that the receiver has been authorized to 
institute the suits may be taken advantage of by demurrer, we think 
it ig not necessary, in every case, to have an order specificelly 
thorizing the bringing of a particular suit. It is sufficient if 
the receiver be suthorized generally. At least we hold in this case 
hat if the receiver is improvidently prosecuting this suit, the matter 
can be brought to the attention of the court appointing him. And that 
tne order of the circuit court is not void." 

| In Chicago, Title & Trust Co. vs. Munday, 297 Ill. 555, it 
was held that where an order of court appointing a receiver of an 
insolvent bank authorizes him to institute snd prosecute, in the name 
of the bank or in his own name as such receiver, any and all suits 

at law and in equity which he deems necessary or advisable for the 
@ollection of moneys due or to become due to the bank, or for the 
recovery of property belonging to the bank, the receiver has authority 
‘to file a bill against the directors of the benk charging them with 
losses in ellowing mismansgement ond misapplication of the funds. 

. Under the order of the circuit court appointing the receiver, 
he was invested with power to bring whatever suits were necessary to 
‘eollect the assets of the bank, and in so doing he had the right to 
ring suit against the directors if necessary eud to employ such 


jounsel as was necessary to aid him. We do not think there is any 
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ce 
question but that the three solicitors in this case were not mere _ 
Beinntecra, but they were employed by the receiver in the performance 
of his duties. It is apparent from the affidavits attached to the 
petition that their services were of such magnitutle that they were 
practically prevented from engaging in any other business for a 
eonsidersble length of time. They were not mere volunteers, their 
services were valuable to the receiver, and they were entitled to 
compensation therefor. 

We find no reversible error and the order willbe affirmed. 


@nder affirmed. 
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STATE OF ILLINOIS, 1 .. 


| SECOND DISTRICT. \ert ST. JUSTUS 1. JOHNSON: Clereot the Appellate Court, 
in and for said 


Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
ido hereby 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 





In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate ae at Ottawa, this- JG role day of 


in the year of our Lord one thousand 


nine hundred twenty- Ay . 







rk oF the Appellate Court. 
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Begun and held at Ottawa, on TuesHays the sixth day of 





October, in the year of our Lord one thousand nine hundred 


and twenty-five, within and for the Second District of the 


State of Illinois: >) 4 1 L.A. Gg 3 3 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M, JETT; Justice, 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff, 


BE IT REMEMBERED, that afterwards, to-wit: On 

ib ie re) 

APRY ve the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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objection to the cleim was interposed orally. It is claimed by 
plaintiff in error that the court could only hear objections upon a 
written answer and issue formed as-in chancery. Sece 101 of the 
Administration Act provides, "Such application shall be docketed 

as bther causes, and the petition may be amen@ed, heard or continued 
as other causes, and the practice in such cases shall be the same 

as in cases in chancery." In the record it is recited that on tle 
hearing of the objections to the claim, "testimony was heard for and 
Senixst the claim; that on the completion of the evidence the court 
heard arguments of counsel of both the cleiment and the objectors; 
and the court being fully advised in the matter, doth find that it 
has jurisdiction of both the subject matter and the parties," etc. 
It appears from the record that the parties went to trisl under the 
impression that no formal answer was necessary. No rule on the 
objectors to enswer the petition, or motion to default them for 

want of an answer was entered. Wo step whatever was taken to have 
an issue joined by written pleadings, and plaintiff in error par- 
ticipated in the trial, mekkE both by wey of introducing testimony 
and in the srgument of counsel. The decree recites that Cecelia 
Lang and certein other named defendants "each being present in 
' court at the hesring hereof, and each in open court entered their 
appearence in person and consented to the hearing of said petition 
-by the court at once." Under these circumstonces the parties will 
be regarded as having waived the formality of an answer, and the 
cease will be treated the same as though an answer had been filed. 
Cit has been repeatedly held ané fe well settled that perties going 
to trial willingly, without formal issues mede up, will be considered 
as having waived the required formality to make up an issue. (Jack- 
son et al ve. Sackett, et al, 146 Ill. 646 p.j 653; Devine v. Chicago 
Sity Ry. Co. 237 Ill. 278.) 

Plaintiff in error urges thet there was no certificate of 


evidence preserved and no recitsl of evidentiary facts in the decree 





of the trial court disallowing her cleim, hence, the prima facie 
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case made by its urior allowance hes not been overcome. Village of 
Harlem ve Suburban RoR. Co. £202 Ill. 301 is cited in support of this 
contention. That case igs not applicable to the facts in this case. 
In that case the decree merely found that the court had jurisdiction 
and that all the material allegations in the bill of complaint were 
proved. In the instant case the decree recites the heering of evi- 
dence, finds that the items comprising $388.48 of pleintiff in 
error's claim were proper charges against the real estete and what 


each item wes for, and finds thet the them of *1000 for nursing 


ty 


and care of deceesed for five yeers prior to her death is not a 
proper cherge against the real estate. The case cited by plaintiff 

in error quotes with approval from Jacksoa et al v. Sackett, et al, 
pupra, as follows: "Where evidence is taken orally in. open court 

it must be preserved by a certificake of evidence, but where the 

decree recites the facts found by the court from the evidence, it will 
be presumed, in the absence of anything in the record showing the 
contrary, that the facts thus found were proved by competent evidence." 
It is well settled that where there is no bill of exceptions, or 
certificate of evidence, it will be presumed tnst there was evidence 
to sustain the findings of the court. (Hurlbut v. Talbot £73 Ill. 
356 p. 361.) The judgment agsinst the administrator is only prima es 
facie evidence, as against the heir, and is ppen to investigation 

upon application for an order to sell the land of the heir for its 
peyment. (Geppopner, et al v. Leitzelmanu 98 Ill. 409; Atherton v. 


| 
| 
| 


Hughes 249 Ill. 326.) The prevailing practice in this state 









relative to the allowance and rejection of claims is largely in- 
formal. (Johnson v. Gillett 52 I1]1. 358; ‘enk v. Lock 26 Ill. 

App. 218.) We find no reversible error in the record and the eared 
of the county court will be affirmed. 

Publication notice was given to non-residents upon tke suing 
out of the writ of error herein, and a motion has been made by 
plaintiff in error to tax the costs of such publication against the 
ebiing party. The motion is allowed and the costs are ordered to-be 


xed ageinst plaintiff in error. 
Decree Affirmed. 
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STATE OF ILLINOIS, (ton 
SECOND DISTRICT. ie I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and a the seal of 


i said Appellate Court, at Ottawa, this Vi day ot 
. = Oget in the year of our Lord one thousand 
| nine hundred wenty- . 
Za 
: P tA__— 


“efor the Appellate Court. 
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AT A TERM OF THE AVPRLTBES COURT, 


7 
ni 


Begun and held at Ottawa, on Tuesday’, tpe sixth day” or “wma 


October, in the year of our Lord” one thousand nine hundred 


and twenty-five, within and for the Second District of the 


State of Illinois: 9 A J T A G 3 9 
aie @ © J @ 


Present--The Hon. NORMAN L, JONES, Presiding Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M, JETT, Justdée, 
JUSTUS L, JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 


APR 5 1926 the opinion of the Court was filed 


in the 
Clerk’s office of Said Court, 


in the words and figures 
following, to-wit: 
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Moe S. Robinson, 
Appellee, 
Appeal from Circuit 
VSe Court of Will County. 


American General Insur- 
ence Co., an Illinois 


Corporation, igpeiienk. 2 4. 1 I ie G 3 8 
Jones Pede 

This is an appeal from a judgment of the circuit court of 
Will County in an eetion by appellee against appellant on two 
insurance policies issued by appellant, one dated August 6, 192%, 
for $4000, covering appellee's stock of merchandise, and the other 
for $2000 issued October 10, 1922, covering his puilding in Joliet 
where the merchandise was located. The stock and building were 
also insured in nine other companies; the total insurance on the 
stock being “20,000 and on the building, $14,000. 

On May 2, 1925, a fire occurred in appellee's building, 
pertly destroying it and the stock of merchandise. Due notice of 
loss was given by appellee to appellant through its local agent 
who wrote the insurance. On May Srd, . J. Woessner, secretery 
of appellant ecompsny, wrote its local agent as follows: "We are in 
receipt of advice from you of loss under our policies 4457 and 4466. 
MoS. Robinson, end wish to advise you we have referred same to the 
Underwriter's Adjustment Compsny, who, we understend, represents the 
larger number of companies interested. Upon receipt of proofs shall 
be pleased to forward loss draft to your good office.” A represen- 
tativelof the Underwriter's Adjustment Company fixed the value of 
the stoek at 829 046490, with a loss of $18,173.35; and fixed the value 
of the building at $14,000 with e loss of $2,034.43. He pro rated the 
loss among the various compenies according to their respective 
liabilities under the seversl policies. Appellant's shate of the loss 
on building was fixed in the adjustment at %312.99, and on the stock at 
$3 643,86. Proofs of loss in accordance with the adjustment were 


executed by appellee ené filed with appellant on Mey 22, 1923. All 
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26 
cpmpanies interested, except appellant, paid the several amounts 
apportioned to them by the adjustment. Appellant refused to pay and 
this suit was brought. The declaration consisted of three counts, the 
first of which was based on the policy covering the stock, the second 
count on the policy covering the building, end the third,count con- 
sisted of the consolidated common counts. To the declaration appellant 
filed the generel issue, and four specisl pleas. The first averred that 
it did not authorize the Underwriter's Adjustment Company to represent . 
it in the adjustment. The substance of the other three is that appellee 
made false statements as to the amounts of the loss, and thereby rendered 
the policies void, and that the agzregate amount raid by the other 
insurance companies exceeded the actual loss af appellee and there- 
fore there could be no recovery against appellant. A triel was had 
before a jury resulting in a verdict for appellee for ©4,204027, 
being the totesl sum apporticned against sppellent by the adjuster, 
together with interest from sixty days after the fire. Judgment was 
entered on the verdict, end this appeal followed. 

The first ground of reversal relied meets by appellant is 
that the verdict is against the weight of. the evidence, as to the 
value of appellee's stock of merchandise; and it is argued that 
the evidence shows that at the time of the fire the stock was worth 
less than the 514,538.67 received by appellee from the bther companies. 
There appears to be no powieserey as to appellant's liability on the 
policy covering the building. The evidence shows that appellee, in a4 
settlement with his créditors other than banks in August 1921 took 
over a stock of goods valued by them at $28,000 or $28,500. He testi- 
fied that it was worth $40,000 to $45,000. He further testified 
that his profits on sales were from 20% to 30%. Between the time 
of his settlement with his créditors and the date of the firé, he 
purchased additionel merchandise to the amount of $24,920. ‘The 
actual cost of the stock was therefore %52,920. He cleims, end it 


is uncontradicted, that his sales and expenses in that time were 
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about $18,000. Deéucting that amount from the gross velue of the 
stock, the net value was $24,920% But if the veluve of the stock 

taken over in the creditors' settlement approximates the value 

placed upon it by sppellee, then the net value of the stock at the 

time of the fire was largely in excess of the net value above mentioned. 
Considering the evidence wpon the question it seems to us that the 
value of the stock as fixed in the adjustment is substantially correct. 
Appellant introduced no direct testimony as to the value of the stock 
or the amount of the loss. The president of the appellant company 

had sworn to an affidavit of meritorious defense in which he steted 
that the value of the property was not more then “15,000, ond the 
amount of the lcss and damage not more than %10,000. On his cross- 
examination he sdmitted thet he had never inspected the building 
personally but that he took the word of two indenendent investigators 
whom he had employed; but neither of them was called as a witness by 
appellant. Unless the finding of the jury is manifestly ezainst the 
weight of the evidence, the verdick will not be disturbed by a 
Pavicwine court. We are of the opinion thet the verdict is not against 
the weight of the evidence, and that the amount received by appellee 
from companies other than appellent did not exceed or eaual the amount 
of his loss. 

It is further claimed that the triel court erred in refusing te 
give appellant's offered instruction 15, which reads: "The court 
instructs the gury that it is a principle of law that if you believe 
from the evidence, that eny witness hes wilfully and knowingly sworn 
falsely to any material element in the case, or thet any witness has 
wilfully and Jnowingly exaggerated any material fact or circumstance for 
the purpose of deceiving, misleading or imposing upon the jury, then 
the jury have a right to reject the entire testimony of such witness, 
unless corroborated by other evidence which you believe, or by facts 
and ecireuustances appearing in the case.” We regerd this instruction as 
faulty in three particulars. Similar instructinns were condemned on 


account of the inelusion of words requiring the jury to believe the 
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4. 
other evidence in C. & A. Ry. Cow. vs. Kelly 210 Ili. 449; Sedoff v. 


Chicago City Ry. Co. 124 Ill. App. 609; Zoeller v. Schmitz 172 id. 
167; Simpson v. Peoria Ry. Co. 179 id. 307; Steiner v. Higgins 210 
id. 119. An instruction offer in almost the same lansusge was 
condemned as requiring the entire testimony to be corroborated in 
Zoeller v. Schmitz, suprs, p. 169. Wo error was committed in refusing 
the instruction offered in this case. 

Complaint is also made of the refus#l to give appeliant's 
offered instruction 18. It is sufficient to say that we do not 
think the record contains evidence to support it. (Jent v. 01d 
Ben Coal Corsorstion 222 Ill. App. 380; Johnson v. R.W.A. 253 T1l. 
B79; 38 Cyc. “Trial” p. 1617.) 

It is finally urged that the trial court erred in reopening 
the case at the close of all the evidence, and permitting defendant 
in error to introduce further proof as to the value of the goods 
destroyed. The law nena to be well settled that after a party has 
closed his evidence, it is a matter of discretion whether the court 
will permit him to give further testimony, and that the exercise of 
such discretion is not reviewable. (City of Sendwich v. Dolan 141 
Ill. 430; Hartrich v. Hawes 202 id. 334.) 

The record in this case justified the judgment. 


Judement Affirmeds 
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STATE OF ILLINOIS, lens 
SECOND DISTRICT. ieee: I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my Office. 


In Testimony Whereof, I hereunto set my hand Pa the seal of 


said Appellate Cauzyf. at Ottawa, this 7. day of 
pam Apr in the year of our Lord one thousand 
nine hundred twenty- "NF 


ip prereset 
Tk of the Appellate Court. 
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Presiding Justice, 


Hom. AUGUSTUS: A. PARTLOW, Justice. 
Hon. THOMAS M, JETT, Justice. 
JUSLUS Le JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 
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Robert As Thompson, 


appellee, Appeal from the Circuit Court 
VSe of La Selle County. 
John Bruch, 


appellant, 


2417.4. 639 


This is an appeal from a judgment on a verdict in the circuit court 


Jones, P. Je 


of La Salle County in fevor of appellee and against appellant for “1150 
Yin an action to recover damages to his person and automobile, sustained ‘ 
in an automobile collision on August 25, 1920. The declaration consists 
of four counts but it is only necessary to call attention to the first 

count. As originally filed, it charged among other things that the 
defendant was driving south and disregarding his duty, wrongfully caere- 
lessly and negligently drove his automobile around the corner of an 
intersection of public highways where the view wes obstructed, at a 
greater rate of speed than allowed by law, and caused it to collide 
with the eutomobile of the plaintiff, which was then moving west and 
being driven by plaintiff's daughter, and while the plaintiff and the 
driver of the car of the plsintiff were "in the exercise of care and 
esution for their safety," etc. Plaintiff obtained leave to amend the 
first count of the declsration by inserting the word "due" before the 
word "care" wherever the same appears in that count, and the word 
was inserted. The defendant then, on leave, filed his plea of the 
Statute of Limitations to the amended first count, to which plaintiff 
demurred and the demurrer was sustained. 
The collision occurred on the public highway running east and 
| west from Cedar Point to Grenville, at & point where a country road 
Imown as the Eaton road enters it from the north. The Baton road 
extends no farther south but ends at the main highway. The center 


portion of the main or esst and west road was graveled; and north 


ee 


Of the gravel there was a dirt road adjoining the gravel with no line 


ee 


of demarcation. The center of the Gravel road was about three feet 


Pe, 





‘south of the center line of the highway, and there was a ditch on 
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_the south side of the gravel road. On the north side of the road 
there was no ditch, but the road had been graded and the dirt road 
extended to the grass plot next to the fence on the north side of 

the road. ' Between the dirt road and the fence on the north the 

grass plot was twenty to twenty-two feet wide. The Haton road hed 

not been improved, and where it entered the east ond west road 

there was a "V" or triamgular shaped piece of ground caused by the 
path of the Eaton road diverging east end west with the main road. 

The base of the triangle was toward the Boat of the main road end 

the apex was at the north, so thet one path from the Baton road curved 
around the corner to the east, and one around the other corner to the 
west. The "V" was of such elevation, especially on the south side, 
that travel across it was impracticable. The Eaton road curving around 
the corner to the east had a beaten path at least fourteen feet wide, 
end between the beaten path and the fence up to the corner there 

was @ grass plot five or six feet wide with a level surface so that 

a car could drive over it. At the time of the accident there was a 
high hedge fence along the north side of the east and west road ex-~ 
tending east from the corner of the Eaton road, and another high hedge 
fence on the east side of the Haton road extending north from the corner. 
Inside the field enclosed by these two fences there was growing corn 
seven or eight feet high. The evidence is that it was e "blind" 
corner, and it appears there was no opportunity for one approaching 
the corner on either road to see a car approaching on the other 

Toad. On the evening of the accident appellee and his wife, with 
their two sons, aged respectively twelve and twenty years, and their 
. daughter, twenty-six years old, were driving west alone the east and 
west road toward Granville in an Overland touring car belonging to 
appellee. His daughter was driving and the older son was in the 

seat with her on her right. The others occupied the rear seat, 
appellee on the left side. Appellant was driving a Paige car 
acéompanied by his wife and six children. They had been at the 


or home about six hundred feet north of this road intersection 
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and had driven south into the east and west road, but had returned to 
the Eaton eo appellant's wife's glasses. Appellant testified 
they were there possibly three or four minutes, and then drove south 
again to the intersection, when the collision occurred. At the im- 
paét appellee's son who was on the front seat was throwm out between 
the cars, his face and lip cut, and the occupents of the rear seat 
were thrown to the floor of the car. Appellee's foot caught under 
the foot rail and he hung over the left rear door, finslly felling to 
the ground. The front end of appellont's car struck appellee's car 
toward the rear on the right side, damaging the side of the car, 
breaking the right hind wheel and puncturing its tube and tire. The 
cars were otherwise greatly dameged by the force of the collision. 
The radiator on appellant's cer leaked water onto the road and the 
point where the water spilled was ten feet east of the east line of 
the north and south road, and thirty feet south of the fenge slong 
the north side of the east and west road. The evidence on the part 


of appellee tends to show that appellant's car was travelling from 


twenty-five te thirty miles an hour; on the part of appellant it is 


| 


Claimed that he was driving only twenty miles an hour before he came 


to the intersection and ten miles an hour when he came to the north 












‘line of the east and west road. Appellee and his witnesses claim 
that appellee's car was not exceeding fifteen miles an hour. Appel- 
lent claims it was pole Parkes than that. Appellee and some of his 
witnesses claim that after the accident appellant stated thet he had 
seen their car coming from the east when he was at the intersection 
‘the first time but had forgotten sbout it, and thet he also stated 
that it was all his fault and he would pay all damages. Appellant 
disputes that he said it was his fault and thet he would pay the dan- 
ages. He admits that he saw a car coming from the east when he was 
Beats tvtersesiiten the first time, but says it was only about eighty 
rods east when he saw it. Appellant paid for taxi-hire for taking 
ppellee, his daughter and son to La Salle. There is a sherp conflict 


in much of the evidence. 
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A number of reasons are assigned for reversal of this cause. 
Appellant first urges that it was error for the trial court to sustain 
the demurrer to the plea of the Statute of Limitations interposed to 
the amended first count of the decleration. He claims that before 
amendment, this count failed to state a cause of action, and that 
the amendment, being made more than two years after the cause of 
action accrued, subjected the amended count to the Statute of Limi- 
tations. The abstract does not correctly set out the language of 
the first count in this particular. The language used in the count 
before its amendment was "while plaintiff and those driving the car 
of plaintiff was in the exercise of cameand caution for their safety", 
etc., and in another place "and that plaintiff there riding, in his 
said automobile and while exercising care and caution for his sefety", 
etc. Appellant cites Walters v. City of Ottawa, 240 Ill. 259, in 
support of his contention. That case holds that a declaration in an 
action to recover for injuries received through negligence which does 
not aver due care on the part of the plaintiff when he was injured and 
does not contain any averment in regard to his conduct or the circum- 
stances surrounding him from which due care on his part may be reason- 
ably inferred, does not state a cause of action. The same holding is 
mede in Ross v. Ce & Aw. Re R. Cow 225 Ill. App. 633. ‘The allegation 
here is that plaintiff was in the exercise of care and caution. 
Webster defines "caution" as "To be on one's guard; to be on the 
watch; a careful attention to probable effects of an act in order 
that failure or harm may be avoided: prudence in regard to danger; 
provident care;" and gives as synonyms, "prudence, watchfulness, 
vigilance". We think the original count defectively stated a cause 
of action and it would have been sufficient after verdict on motion 
in arrest of judgment. (Chicago City Ry. Co. ve Cooney, 196 Ill. 466.) 
The demurrer to the plea-was properly sustained. 

Appellent next complains that appellee's counsel asked leading 


and improper questions frequently after adverse rulings hed been meade, 


and that in numerous instances the court permitted them to be answer- 


; 


ed, to the prejudice of appellant. While appellee's counsel asked 


& number of leading questions, the record shows that in most instances 
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objections to them were sustained, answers to others were stricken 
on motion, and in some instances appellant's objections were not 
pressed or motions made to strike the answer. We are of the opinion 
that no prejudicial error was committed in this regard. 

The triel court refused to exclude the evidence and direct a 
verdict for appellant, and this is assigned as error. Appellant's 
position is that under the averments of the first count he had the 
Tight of way and therefore appellee was guilty of contributory negli- 
gence. Sece 35 of the Motor Vehicle Law provides thst all vehicles 

traveling upon public highways shall give the right of way to other 
vehicles appropaching along intersecting highways from the right and 

shell have the right of way over those appropaching from. the left. 
It is therefore the duty of the driver of a motor vehicle at an 

| intersection to yield the way to a vehicle approaching from his right, 
when by the exercise of due care he would or should see that unless 
he did so yield the way the vehicles might collide. (Partridge vs. 

_Eberstein, 225 Ill. App. 209; zapf vs. Kutten, 229 Ill. App. 406) 

A driver must always be in the exercise of due care to observe 


- 


another car approaching from the right at an intersection and un- 


i 


less he does so he is negligent. It is his duty to have his car 


Soe te 


under such control thet he may allow the other car to pass in front 


of him. But he is not bound to expect hazards which the law forbids. 
The right of way does not go to the extent of requiring him to anti- 
Gipate meeting a vehicle driven at a rate of speed prohibited by law. 
Appellant knew that appellee's driver had no chance to see him and 
yet he rushed his car out of a side road and from behind a high hedge 
fence at such a high rate of speed that a collision was unavoidable. 
There is no doubt that appellant had the right of way under 
the statute, but the law is not intended to be 8 shield to reckless 


and indifferent Grivers.e It is clear from the evidence in this case 


OI I a ee eee Te 


z 


that the appellant knew the conditions existing at the intersection. 


Sta as 


He was fully aware that in coming out of the Eeton Road he was 


Bocas 


* 


. to meet an automobile on the main road, and that if his speed 


Was excessive he would have difficulty in protecting himself and 

















netoitzte erew avexdto ot grewsrts’ , bowietana: ‘eter: mot » 





ton S¥ew ancitectds e'éialfeqas esonstant: emoe’ ‘giobne: eto 
nointys edt Yo te sv" .tewaas odd  etteda 0% ebait® acto Reem: ee) 
| +abteget Sldt at heFtiamoo ‘aaw do%re Lstotsatesa om ites 

a toetis bra eomebive edt ebsrlexs ‘of Beatie tated Seen: at: ‘ 
“altinasifeqg’ .“orts as bemtese at etdt bite jens tfeqaa tot thtet 
: ; ed? bead ef tasos serst add te etasarkterse eft sobnirdedd ak Ko 
~ifgen ytotudttinos to ethics asw eslisyqs etoteredt’ has yaw" | 
aofoitey Ife tedt sebivetq wed elo idev’ xétom” ond 10°88" 7008! 


sav onbitivs?) .ebiifeos daain acateee oot yer" oate BT. 
(80D .aqh” .IIT eS pedtee ver tqek “208: saga” en! ‘ager 
: evierde ot etko obS° to estoxexe’ edd at ed! o¢ewiiee das 
“i us noltosatetmt me’ te te ft ont aot gnidesexqgs” 
; : ego aid ovad of ysob etd ek #1. tneg niger ak ed oe B00 ~ 
_ 


‘obi ver TO Sdgrs at bed. a gant odio bas! 


6 

the occupants of the other vehicle. To avail himself of the 

protection which the right of way implies, it wes his duty to make 

the turn at that intersection at a rate of speed not exceeding eight 
miles an hour. The question of contributory negligence, upon the 

facts of this case, was properly a question for the jury under 

proper instructions, and was not a question for the court. The 
question was so submitted to the jury and its finding that spellee 

was not chargeable with contributory negligence is fully supported 

by the evidence. As soon as appellee's driver discovered the other 

car she attempted to turn out of its way to the left and avoid being 
run into. If she had turned to the right she would have turned direct- 
ly into its path. Appellee's car was being driven on the dirt road 
north of the gravel center, or on the right hand and propér side of 

the road. When appellant first discovered appellee's car, it was 

about forty feet east of the intersection and turning up onto the gravel 
portion of the road. Appellant was just then entering the main road, 
ana if he saw appellee's car starting to turn up onto the gravel while 
his own car was going at the rate of speed he claimed it was going 

he must have know thet if he attempted to cross in front of appellee's 
ear a collision would inevitably result. 

Our conclusion from all the evidence is that appellant's car 

was rounding the corner at a high and dangerous rate of speed. The 
impact came at a point thirty feet south and at least twenty feet 
east of where appellant was when he first saw appellee's car. ‘The 
fact that the right front fender of appellee's car was not struck, 
but the front end of appellant's car hit the rear of appellee's car; 
‘that appellant's bab}? was thrown forward by the impacé.with sufficient 
force to break the windshield and cut the baby's heed; that his five 
year old son was thrown from a chair back of the front seat over the 
a front door; and that appellee's son was thrown out over the right 


door between the twocars, shows conclusively that the impact came 







from appellant's car and that it was traveling at an excessive rate 
of speed. 


It is claimed that because no replicetion was filed to the pleas : 
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of son assault demesne interposed to the third and fourth counts, the 
pleas stand admitted. It is well settled that s failure to join 
issue is not available on appeal where the parties go to trial on 
the pleadings as if the issue had been joined. (Devine v. Chicago 
City.Ry. Co. 237 Ill. 278) ‘The court properly denied the motion of 
appellant to direct e verdict. 

We have carefully exemined every given, modified and refused 
instmuct@an of which appellant compleins. There are some inaccuracies 
but the law applicable to the case as set forth in the instructions 
was substantially correct. , 

The vemarks of appellee's counsel to which objections were 
‘sustained should not have been made, but in view of the injuries to 
person and property sustained by appellee, and also in view of the 
amount of damages awarded, it is apparent the verdict was not the 
result of passion or prejudice. It was so gk jobviously right that 
a new trial ought not to be granted. To justify s reversal on 
account of error, it must appear from the record that upon another 
trisl, if the same error does not intervene a different result 
might be expected. Where it can be said from the record that the 
error assigned could not reasonably affect the result of the trial, 
the judgment should be affirmed. (Stansfield v. ood 231 Ill. App. 
5863; People v. Heard 305 Ill. 319; People v. Weir 295 Ill. 268.) 
We cannot believe that if enother trial were granted the result 

would be materially different. The judgment of the circuit court is 
affirmed. 


Judgment Affirmed. 
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STATE OF ILLINOIS, | 


SECOND DISTRICT ae: 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
‘in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
| the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand i, a seal of 


said Appellate Court, Ottawa, this _day of 
eee Boprck in the year of our Lord one thousand 


nine hundred twenty- ELL, 








> of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


cae / j f 
Begun and held at, Ottawa, on Tuesday , the/sixth @ay of 
i “of 
October, in the year of ‘our Vord ons“thousand nine hundred 
; , 


and twenty-five, within and for the Second District of the 


2411.4. 633 


Presiding Justice. 


State of Illinois: 


Present--The Hon. NORMAN L. JONES, 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


Ee J. WELTER, Sherirr. 


BE IT REMEMBERED, that afterwards, to-wit: On 


APRS 1926, 


Clerk’s office of said Court, in the words and figures 


the opinion of the Court was filed in the 


following, to-wit: 
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Albert Rendell, Sheriff of 
poris County, Tllinois, for 
he use of Citisens Ice end 

oS wtorage Coe. (e. Corpora- 

end Jennings Fruit Coe (e 
Gorrorst ion 

Appellee, 
appeal from the 

Vie ‘ Cirenit couxt of 
Z Poorla, Gouitye 
“Jona Ae Eak Goe (@ Corporntiog) 
and Setma Casualty and surety 


Coe, (a Corporation) ippeltan ma | 4 4. 1 {f : A, 6 3 3 
Jones Lede 

; Appellse brought an ection in debt om @ replevin bon? in the 

' e@ireult oourt of Leoris Count; y age inst dJotui Ae Sek and setne Casuclty 
C Surety Company, sppellanta, to reosver the value of two carloads 


of apples gonsaisting of 1512 boxe, which heé been replevined by 

















John Ae Sok Company from Gitisens Iee and Cold Stormee Company of 
‘Beorfs, tegether with interest on the value of the apples ana else 
gttorapy"s fees ineurred by Citizens Ice ani Cold storage Company 

dn @efonging the replevin suite ‘he Actus Casualty & Surety Company 
wes surety on the replevix bond. The cause was tried by the court 
without the intervention of a jury. The ecurt found the igeueg in 
fever of appellee a rendered judgment for 26000 debt, and %5582.90 
demagete This eum ineludes °3000 as the market value of the «pples, 
‘faso for attorney's fees an’ $222.90 as interest on the °S000 
yaluotion of the apples. From this jJudaaent eppellante have 
pronecuted Su appesle 

The éeclaration slleges the guing out of the replevin writ 

by John Jie Dok Company; the giving of the replevin bond; the taking 
of the spples from the Citizens Ice and Cold Storage Company; the 
Judgement of the court thet the Citisene' Iee and cold Storage Compeny 
& entitled to the possesaion of the epples at the time of the 


ww ef. #0hn de Bok Compoeny to meke return thercofe Appellants 
rol pleas, to ell of which demrrers vere susteined 
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mept to the unverified plea of non eat factums. This was the only 











plea om which the case vas triede 

; On the hearing of the smnse, appellee offered in evidence the 
‘fies end judgement record in the replevin csse and evidence to the 
“effect that the apples had not been returne’de The offidevit for 
‘replevin whieh was introduced in evidence in the trio] court wa 
mage by BH. da Willer, treffic nanager end agent of Jolm fe Rok 

“ Gompony, end stetea that the vars contsined 756 boxes each or 1612 
“boxes in all end were of the valine of “S000. The resievin bond and 
“the deolaration in the replovin suit which were Intgoduced in evi-~ 
@ence by appellee contcin like statements. The return of the sheriff 
on the poplevin writ shows thet he replevined from Citigens Tee acé 


Geld Storsce Company two eurlonts of applies, containing 1612 boxes 


of apples, snd turned them over to the plaintiff in the replevin tite 


In the tricl court appellants relied upon tue testimony of Maller 
who made the effidavit for reglevin.s He was calleé oe o witneée 

; and was pormitted to testify subjoct to chfjegtion of appellee, emong 
ether thines, that the two ears in question gontained 1512 boxer of 
fanoy winesep apples and were worth, on December o, 19hc, the day 

: they were replevined, $2.00 « box @eliversed at Yeorie, and that when 
7 he made hig effidevit in the feplevin guilt abating that the value of 
- the apples was {3000 Je then took ints coneiderstion the freight 
charges ageinst then. The record discloses that the witness Miller 
On cross examination testified thet tho value of the apples in Yeorta 
on December 3, 1923 wae Bie00 « box, af is inficated in the edéitionsel 
: abstract pase SZ ‘The sppellsnts ednit that appellee is entitied to 
"recover in thie cose, interest end attorney's fees, but insict that 

: the eourt erred jn fixing the velue of the soples ot “S060. The 
gontontion {2 based upon the claim that « credit for “1162.14 for 
freight charges ghowld have been allovei. Zhe real question involved 
in this eave ig whether the court erred In refusing eppollente 

10) oretite Appellee ineiste thet the arpellexts sre entopped 

y thot the volue of the apples was 23060 se stated in the 
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the weight ef sli the evideuee in the cexe feirly shows thet the 
Bearkes value of the apples vos fa exoege of [2000 on beeember 5, 


3 
2 
xt 


User. The unverified clen of nom eat Saebunm to a declaration on 





DB aecoialty puts nothing in tecuée atfthe gommon Law that oles only 
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put ta issue the cxeention of the bond, bat under fees B88, Chen. lO 


Revised Sgetutes, it does not 46 thet, unless 14 1s veridied. 
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C0Opie Ve Lekermann 146 ide FO1g Meet ve Nexrtse 06 Lae Buds sxrick 
fs iwartwout YE Thi. G4 0 pe D4he) In Lemen ve United Olates “aéelity 
| Gearenty Compeiy 127 Tlle 4ppe 265 where such ¢ plea was interpored 
ea action of covensat, the qourt asié,  °Thig plea raiseé ao . 
dgsne ap to the amount of demerese By thig ples eppelleant only 
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2 Yertoare of amy texienee betwean tho instrument and the declarations 

» BRowever, devoujaut inteade te demy thet he memmm ever exconted 

S writing gbiigetery eued on, he 4a Required to verify this ples by 
javit, ato. * * * * "va ave anshle to cee that, wader it, proof 

eveidense could be mife.e” In the dnstant cans tho evidence offered 

na attenzt £3 asker thet the value of the m ples mms lege than che 

moran t stated tn the affidevit, replevin bond and the declaration of 

p pollasts in the replevin onit, was clearly Inadninsible wader this 

Tae 

Te auyport of the centention that e ereadit for %119%.1¢4 

freight yadid on the spplem, Fareos ve Wilhert 65 Tile Ane 

ag etted. fo our sings thet eave Ls not in point. The feote 

1 tiflerent. In the ense et har the wpphiles, citisens 

and vitae Lterage Uoupanyg, pleaded title tu the Joz wadlnee Feuit 

aye Fue Guse wae tried on its merits and the sowrt gotné that 

property belonged to the Jemuines Pratt company and that 

Ise aid told Steregu Compeny wee entitle a to the voecousion 

L the purties $e this suit ave bound by thet adjudication. 
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nf no question concerning « lien for freight chaxgea iv here ine 
Wolved. In the Jerson sase, there was no adjud dention aa to the 
Qwmership of the property replevined, the replevin case hovine been 
@lonissea for went ef prosecution. As between the portion te an 
setion on & replevin bond, the ownerchip of goods is res adjudicnte 
decause of the judgment In the rerplevin suite {Cexmak ve Suc-enhein 


Leuntry Machinery Coe 198 Tlle appe BOS G4 Cyce 1HG7.} Appellants 








gennot now be permitted to make proof of = lien or of any matter, 
which tends to dispute the title and owsership of the mrellants as 
P un@ by the jndagment in tke freplevin suit. (American cacking Jomemy 
. Luketa 22 Ales 2003 LL5 “eahs 13 192 (eae Le) 

Appellants eleo agcign fer error the trisl court's ruling in 
ustil ning a demurrer to their ples of gat off seeking exedit Tor tne 
freight aid, but it uppesrs that thoy di not sbide by their ples 
3 this sseigument is not urged in their brief and arcunent, and 

7 b ey have therefore chenfoned it. Aside fron this, the paymont of 
the freight was yoluntarye 4 party gennot by direct action or by 

we y Of set-off or coucterelein, recover aeney yoluntarily pald with 
the full knowledges of ali the facta and without any freud, duressa or 














pxtor tion, where no Sbligation to make such peyment existed. The 

: » Ja en Clomentary one end in applyine it, tho courte heve held 

h 6 it nekes ng difference that the @eht psid was that of a third 
Bone (30 Cyce pe 1298) It 1s not wuffictent that appellees 

» benefited by the psyment, but it must heve boen Game at their 
puest, express or laplied, and appellants ean Only recover on 

2 of facts that woulda show such we requeste One perty enmot 
atarily make nimawelf a creditor of ansther, eané if appellonts 
‘the obligetions of appellees without their knowledge or 

at, they eansot veoover begk such poymenut. (chiesco ve Chicoze 
We Rye Ue 186 Tle B04.) Set-off cen be pleaded only where 

‘isp an indebtedness from the plaintiff, which might be meée 
bjoot of an independent suit. (Litch ve clinch, 136 Tl. 410 
i Ve Beaker 172 Ill. Appe 410; Albrecht ve Dilldm 224 ide 4216) 
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fhe sation of the trial court in saptaining the demurrer te the cles 
of gotear? wos sirht and thie leaves no iscve exoept thet sade by the 
wmyerifled plea of non est fowkuste 
The gana of Yareon ve Gilbert, supra, has nevar bean followed 
en foams $6 have been overruled by et leart tareo lster enoece \ 
‘These oorag all hold thet wheres the value of the property is etoted 
in the affidemit for rerlevin, pleintif?e in replevin ie estopped 


thereby in an notion onthe tend to show thet it wey of Jesse values | 
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She property taken mader the writ ves lees in value then the sum 
‘gteted in the writ and bond, ané han been frequently aitea ond 

: omeds As @ general rule a plaintiff in replevin end bie ouretios 
» ostepped in an action om the renlevin bow? te set wp any aunties 
rs defense waleh is controdisctery to oF inesustntent with the 

; sterial reoitels in the bond, emeept where the bomd ds veld in 

ta inseption and ponseases no forces or velidity. Thus, where 

6 Valne of the eroverty in racited im the boné, plidntEe? in 
Slevin ie entepped therechy im on notion own tue hod to whew that 
wag of lese value then the smount 29 wioteds {54 Sys Revlevin 
Se) | 

view of the reeord ac made in thie emuge and the isw apoiierble 
the feats, ve axe of the opinion thet the Judgment af the elrenit 
art wan right. 
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PSTATE OF ILLINOIS, | 


i - SS 


SECOND DISTRICT. \itia I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


| the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 


: Ypellate Court, at Ottawa, this ae _day of 






in the year of our Lord one thousand 


eientye pas ae 






lerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 
f~ 7 vil 


ri 
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Begun and held at Ottawa, on Tuesday, the sixth Yay of 


October, in the year of our Lord , thousand nine hundred 


and twenty-five, within and edr Lee second Distriet of the 


State of Illinois: ? 4 1 I.A. 6 3 4 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 


Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
the opinion of the Court was filed in the 
AFR > 1926 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 


He 
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7546 28 
La Salle Extension University end 
W. E. MeIntosh, Justice of the Peace, 
(La Salle Extension University, 
appellant) Appeal from Circuit Court 


VS» of Boone County. 


John A. Gallagher, 
appellee, 4 A 1 TA. 6G 34 A 


Jones, Pe J. 

In October, 1924, La Salle Extension University obtained 4 
judgment ageinst John A. Gallagher for $87.50 and costs before W.E. 
MeIntosh, a justice of the peace of Boone County, on a note and 
contract for a correspondence course of instruction. Appellee did 
not appeal from this judgment but on November 15th, he filed his 
petition for a writ of certicrari in the circuit court of Boone 
County against appellant end the said justice of the peace. Appel- 
lant claims to have filed two motions, one to quash the writ on the 
ground that it was improvidently issued and another to quash the 
writ because the petition was insufficient. It also claims to have 
withdrawn the first one and that the second one was denied. The 
motions do not appear in the abstract and we are unable to determine 
whether the court's ruling was correct or not, unless we search the 
record to find and examine the motion. This we are not expected 
to do. (Baier v. Selke,. 112 Ill. App. 568). The attorneys in pre~ 
paring abstracts and briefs should not disregard the ruies of court 
or be unmindful of lengusge @mployed in Trseger v. Mutual Building 
Ass'n, 189 Tlle 314. The cause was heard de novo by the court without 
a jury. Certain propositions of law were offered by appellent, two 
of which were refused by the court, and judgment rendered for appellee. 
A motion for new trial was overruled and this appeal followed. 

Appellee's defense to the merits is based on fraud, end failure 
of consideration. According to his testimony, he was an employee of 
the Standard O11 Company and one Ll. W. Pietch, district manager for 


appellee's employer, told him he would have to take the course of 


_ eppelient's instruction because his employer was meking it compulsory 
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and that he would have to take it in thirty days or lose his job. 
Appellee told Pietch that he could not afford it, whereupon Pietch 
guaranteed him an increase of $25 a month if he would take it, and 

he then agreed to do it. Appellee claims that Pietch was also in 
appellant's employ. He further testified that about a week afterward 
he signed the contract and paid $10 to Pietch and enother represan- 
tative of appellant and that at this time Pietch told him, in the 
presence of the other representative, that if he didn't sign the con- 
tract and note, he would lose his job. It appears from the evidence 
that appellee's employer did not require its employees to take any 
course in salesmanship or any instruction except what the employer 
furnished. It also appears that appellee received his pay twice a 
month; and that under this srpangement he received two extra pay 
ehecks for $12.50 each. When he received the first one, he told 
Pietch of having received it in a separate check, and Pietch explain- 
ed that they probably didn't get it through in time to make his regu- 
lar check and made the other check afterwards. After receiving the 
two extra checks he received no further extra payment above his regu- 
lar salary and wrote to his employer about it. His employer informed 
him there was something wrong about it and that Pietch had been turn- 
ing him in for overtime. When appellee thus found out the deception 
which had been practiced upon him, he wrote to appellant and rescind- 
ed his contract. Thereafter appellant sent him no more lessons. Up 
to this time he had received only one lesson from appellant which he 
testified was not a lesson but an introduction outlining the course 
and worth possibly $5.00, Appellsent claims that because eppellee did 
not return the lesson received by him, he cannct take advantage of the 
fraud. If appellee paid appellant “10 on a contract procured by fraud 
and received thereunder s lesson worth $5.00, as appears from the evi- 
dence, appellant is in no position to say that appellee must restore 
what he received before he can take advantage of the fraud. It is 
true as a general proposition of law that one who is induced by 


freud to enter into a contract with another, must, within a reasonable 
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time after discovering the fraud, notify the other party of its 
rescission and restore to him whatever consideration he has received 
under it, but he is not bound to restore to the other party what he 
has received under it, where the other party is indebted to him in 

a larger, (Girerd ve St. Louis Car Wheel Co. 46 Mos App. 76 pe 105; 
13 C.J. Contracts Sec, 681 note 68.) This rule, like other meritorious 
rules, must be so applied in the practical administration of justice 
as shall best subserve, in each particular case, the undoing of wrong 
and the vindication of right. (6 R.C.L. Contracts, Sec. 322.) 
Appellant further claims that when appellee repudiated the contract, 
appellant kept the contract alive, being ail the while able, ready 
and willing to perform until after time for performance by appellee. 
Of this there is no evidence in the record. Appellant made no effort 
to prove that it hed performed or offered to perform its contract, 

not that it was able, ready or willing to perform it. For that pur- 
pose, the presiding jude of the trial court proposed during the trial 
to give appellant's counsel time to produce the correspondence, but 
the offer was declined. It is well settled that where one party re- 
pudiates a contract ani refuses longer to be bound by it, the injured 
party has an election to pursue either of three remedies. He may 


treat the contract as rescinded and recover upon quantum meruit so 


-far as he has performed; or he may keep the contract alive for the 


: 
4 


} 


benefit of both parties, being at all times himself ready and able 
to perform, and at the end of the time specified in the contract for 
performance, sue and recover, under the contract; or he may treat the 
repudiation as putting an end to the contract for sll purposes of 
performence, and sue for the profits he would have realized if he had 
not been prevented from performing. In the latter case the contract 
would be continued in force for that purpose. ‘here, however, the 
injured party elects to keep the contract in force for the purpose 


of recovering future profits, treating the contract as repudiated 


by the other party, the pleintiff must allege and prove performance 


. 


upon his part, or a legal excuse for non performance. f L.S° & M.S. 
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Ry. Co. v. Richards, 152 I11. 59). Where one party to a contract 
refuses to perform and the other party elects to continue the contract 
for the benefit of both parties, he is bound to show, on the trial, 
that he was ready, willing and eble to perform his part of the con- 
tract. (Roebling's Sons’ Co. v. Lock Stitch Fence Co., 130 Illi. 660, 
Pe 667; Grays Harbor Com. Co. ve. Turnbull-~Joice Lumber Co. 163 Iil. 
App. 231; Plumb v. Taylor, 27 ide 238; Lassen v, Mitchell, 41 I11, 101) 

Appellant also assigns aw error the trial court's action in ad- 
mitting certain testimony of appellee over appellant's objection. 
The testimony complained of was heard sudject to objection. The case 
having been tried before the court without a jury, the presumption is 
that the court considered only such testimony as was proper to be 
considered bearing upon the issues. Appellent claims that the triel 
court erred in refusing to hold two of the propositions of law sub- 
mitted by it, but we do not regard the refusai of the court ais erron- 
e0uss 

Finding no reversible error in the recoraé the judgment of the 
circuit court is affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, | .. 
SECOND DISTRICT. (°S 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


| in and for said Second District of the State of [llinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix-the seal of 
said Appellate Court, Ottawa, this ILL day of 
ae Org in the year of our Lord one thousand 
nine hundred an twenty- ALL af) oe 
aL Math 5 Z QU KaA tt AL 
; if the Appellate Court. — 
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LAT rorly 


'AT A TERM OF THE APPELLATE COURT, 
Begun and held at Ottawa, on Maesday, the si ie Gam of 
October, in the year of our 5 whwi hine hundred 


and twenty-five, within and._fo Second District of the 


: ; i A (> GP A. 
Sane aot lel amoeds > SA]. i.Ae ‘@) 34 


Present--The Hon. NORMAN L. JONES, Presiding Justice. 
Hon. AUGUSTUS A. PARTLOW, Justice. 
Hon. THOMAS M. JETT, Justice. 
JUSTUS L. JOHNSON, Clerk. 


KE. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
APR 5 1926 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


rollowing, to-wit: 
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William Ketcham, et al, 


Appellents, 
Appeal from 
Ve Circuit Court 
of Vill County. 
School Trustees of Township 
No. 34, Range No. 8, Grundy 


| County, Illincis, et al, 


Appellees, : 2 4 1 TA. 6 3 4 


Jones Pe Je 


This is an appesi from a judgment of the cir@éuit court ofr 


of Will County dismissing the petitions in five separate mandamus 


' proceedings instituted by the several respective groups of petition- 


ers therein against the School Trustees of Township No. 34, Renee 
‘ & js ’ 


oO 


No. 8, Srundy County, Illinois, the School Trustees of Township 


No. 35, Range No, 8 in Kendall County, Illinois, the School Trustees | 


of Township No. 34, Range No. 9 in Will County, Illinois and the 


School Trustees of Township No. 35, Renge Noe 9 in Will County, 


Tllinois. The causes on seid petitions were consolidated by the 


court. with the exception of the nemes of the respective petitioners 
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“community consolidsted district, the various steps taken which 








and inconsequential differences in dates and descriptions the 


petitions are alike. 

It appears that on April 20, 1920, school districts 91, 92 
and 94 in Grundy County, and school districts 18 and 25 in Will 
County, together with the Minooka school district and two other 
school district in Kendall County, Illinois, were orgsnized 
into a community cotsolidated school district, known as Community 
Consolidated School District No. 201, by an election called by the 
county superinéencent of schools of Grundy Couaty. The pera 
in this cause were filed in the circuit court on behalf of said 


districts 91, 92, 94, 18 and 23. They allege the organization of the 


‘finally resulted in the detachment of said districts and the 
_ergenization of new districts, the demand for a distribution of the 


tex funds or other funds in the haads of the township tre= treasurers 


of seid townships, and of the funds to which the common school district 
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Re 
was at the time of detachment entitled in accordance with Sec. 64 of 
the School Act and for the appointment of apprseisers in accordance 
with Sece 65 of said act, end the neglect and refus&l of the school 
trusséés to comply with said demand. The prayer is. for a writ of 
Mandamus against the school trustees to compel them to conform to 
the request. After the filing of the petitions Community Consol- 
ideted School District No. 201 presented to the court a petition 
for leave to be made a defendant to each petition and for leave 
to plead. Leave being granted, it filed three pleas. The first 
plea was to the jurisdiction of the court; the second, that the 
Detachment act is unconstitutionel; snd the third, that Seck. 64 
and 65 of the School Act do not spply to community consolidated 
school Gistricts. Demvrrers were filed by the original petitioners 
in each case to these three pleas, and subsequently, the first and 
second pleas were withdrawn. Upon motion of the Community Consoli- 
dated School District, the demurrers to the third plea were carried 
back and sustained to the yetitions. The petitioners elected to 
stend by the®r petitions snd the court thereupon dismissed them. 
From this order the petitioners have appealed to this court. 
Appellants concede thst under the Community Consolidated. 
School Act there is no provision for the distribution of funds when 
districts ere detached from a consolidated district, but it is con- 
tended that under Secs. 64 and 65 of the General School law, the 
districts detached are entitled to their pro rata share of the funds 
in the hands of the school treasurers at the time of detachment. 
But the trial court held against that contention and that there is 
no gwemedy provided by statute. 
. This question was before us at the April Term, 1925, in school 
Directors of District No. 89, County of Winnebago, et 21, v. Trustees 
of Schools of Township 26 North, Range 10, Hast et al, general 
number 7592. We there held thet under said Secs. 64 and 65 districts 


Which had been detached under the Community Consolidated School Act 





vere entitled to their pro rata shere of the funds in the hards of the 
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treasurer and that this right could be enforced by mandamus. we 
think the word "former" was used advisedly by the legislature. \hen 
common school districts are organized into a consolidated district, 
the former districts not only cease to function bub they cease to 
exist for any purpose. \hen thet territory is again organized into 
eommon school districts they become new districts. je believe the 
opinion of this court in the case of School Directors of District 
No. 89, County of Winnebage, wt al v. Trustees of Schools et al, 
supra, correctly states the law and is conclusive of the question 
at issue here. For that reason the demurrers to the third plea 
were erroneously carried back to the petitions and sustained. The 
judgment will therefore be reversed and the cause remanded with 


directions to gustein the demurrers to the third plea. 


Reversed and Remanded with directions 
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in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 








do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 
In Testimony Whereoi, I hereunto set my hand and affix the seal of 
said Appellate Court. Ottawa, this ITH. 


in the year of our Lord one thousand 
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Present--The Hon. NORMAN L. JONES, Presiding Justice. 
| Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMAS M. JETT, Justice. 

JUSTUS L. JOHNSON, Clerk. 


HE. J. WELTER, Sheriff. 


| BE IT REMEMBERED, that afterwards, to-wit: On 
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APR 5 1926 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Marie 4. Baker, 
appellee, 


Appeal from the Circuit Court 


VSe 
of Ia Salle. County. 


Edward Baker, 


appellent, 2 4 1 rs 6 3 4 


Jones, Pe Je 

On July llth, 1925, appellee obtained a decree for divorce from 
appellant in the circuit court of La Salle County, ‘The chancellor 
reserved and took under advisement the question of alimony, and on 
February llth, 1924, entered e decree fixing permanent alimony. 
Appellant proseeated an appeal from the latter decree to this court, 
which was heard at the April Tern, 1924, The decree of the circuit 
court was reversed and the cause remanded with directions to decrease 
the amount of alimony. The cause was re~docketed in the circuit 
court and on February 9th, 1925, in compliance with the mandate of 
this court, a decree decreasing the alimony was entered. Both 
decrees of the circuit court contained the following provision: 
"It is further ordered, adjudged and decreed by the court thst com- 
plainant be, and she hereby is, given the sole ownership, and the 
right to take and appropriate to her own exclusive use, 211 articles 
of personal property and household furniture belonging to her, and 
now located in the premises occupied by said complainant as a resi- 
dence, said articles to include all those which said complainant pur- 
chased with money saved by her, and also any other articles of house- 
hold furniture now on or in said premises, and which are reasonably 
necessary for complainant's use in keeping house." The decree sward- 
ed appellee the occupancy of the premises, rent free. where she and 
appellant hed resided and where she Still lived, until February 11, 
1925, and required her to vacate the premises on that date, which she 
did. ‘The house is quite large containing twelve rooms. At the time 
of the filing of the bill for divorce the family consisted of the hus- 
band and wife, e daughter Edith Baker, and an invelid son, Stephen 


Baker, about fifteen years of age, who it appears is ill and resides 
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in Arizona. The decree for alimony finds that appellant is worth 
between $110,000 and $180,000 and provides that ‘'1000 be paid appellee 
annuelly for the education of their son, and 2000 amnuslly for her 
own support and maintenance. Appellee and her daughter occupied the 
house until shortly after the marriage of the daughter to Richard 
Boma On February 11, 1925, they moved into an eight room house 
purchased by Howard. Under en arrangement to live with Howard and 
his wife, appellee furnished the new home with said household goods. 
On May 2, 1925, appellant filed in the circuit court the petition in 
this case, which alleged that appellee had sold two rugs end removed 
all the furniture from the house and that it was not reasonably neces- 
gary or possible for her to use any considerable portion of such 
household goods and furniture in keeping house. The prayer of the 
petition was for an order requiring appellee to return all the house- 
hold goods end furniture, including that which she had sold, excepting 
only such articles as the court might find are reasonably necessary 
for her own use in keeping house. Appellee apneared and answered the 
petition and upon the hearing an order was entered by the court deny- 
ing the wayer of the petition and dismissing it at appellant's costs. 
There is considerable conflict in the testimony as to the amount 
and value of this property. Appellant testified that it was worth 
from $12,000 to $15,000. His brother, an insurance agent, testified 
that he considered it worth $6,000 or $7,000 at the time the divorce 
proceeding was instituted, but he insured all of it, with the exception 
of two pianos, for only $3,000. Edward Olson, a furniture desler of 
twenty-five years' experience, testified that he had examined the fur 
niture the night before the hearing and that $600 was a good, fair 
‘value for it. It also appears from the testimony that some of the 
furniture was twelve to thirteen years old, including rugs, and the 
balence about twenty-five years old. We are inclined to believe that 
the goods which appellee took were probably of little intrinsic value. 
It is claimed by appellant and admitted by appellee that she sold two 
rugs for $202.50, in April, 1924. ‘The proceeds she used in purchasing 


other furnishings for the house to which she mewed. She sold two beds 
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and dressers and an old dining table, the latter having been bought 
with her own money, and out of the proceeds purchased a kitchen cabinet, 
The testimony shows that appellee used all such furniture end furnishings 
in the new homedand that she did this lieu of rent. She pays one-third 
of the expenses of the house, but has no arrangement for any definite 
period. Perhaps her sale of the two rugs, beds am dressers was not 

in exact accord with the decree for alimony, but it appears that the . 
money was used in, purchase of other furnishings, and that her new home 
is not over-furnished. Considering her station in life, the furnishings 
appear to be reasonably necessary for her use in keeping house, whether 
she continues to reside with her daughter or elselwthere. We do not 

think appellant's complaint as to these sales is of sufficient conse- 
quence to reverse the decree of the circuit court. 

Appellant also claims that appellee burned and destroyed some of 
his clothing that was in the house she vacated. Appellee testified that 
these articles with the exception of a fur-lined overcoat¢ were kept 
in the attic, together with some of her own clothing, “aii of it had 
become so infested with moths that she had to destroy it. This is the 
only evidence of any destruction or burning of any article by appellee. 

Appellant's counsel severely criticises the chancellor who decided 
this case. Such criticism is unwarranted. The chancellor's holdings 
disclose no partiality or unfairness. The reversal of a former decree 
does not reflect upon the judge who rendered it. 

It is apparent from the evidence that there hes been considerable 
strife between the parties to this cause, and there is a great difference 
in their versions of the facts. The chancellor having seen and heard 
the witnesses was in a better position than we are in to judge the 
merits of the controversy, and we do not feel justified in reversing 


the decree. It is therefore affirmed. 


Decree affirmed. 
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SECOND DISTRICT. jo TI, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and 


affix, the seal of 
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Begun and held at Ottawa, on eae uf sixth day of 
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October, in the year ae Lord one thousand nine hundred 


and twenty-five, within and for the Second District of the 


State of Illinois: 9 A 
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Present--The Hon. NORMAN L. JONES, Presiding Justice. 

Hon. AUGUSTUS A. PARTLOW, Justice. 

Hon. THOMAS M. JETT, Justice. 

JUSTUS L. JOHNSON, Clerk. 


KE. J. WELTER, Sherif?f. 


BE IT REMEMBERED, that afterwards, to-wit: On 

(ole) 
APR » 1826 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 
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Llewllyn C. Looker, 
appellee, Appeal from the Circuit Court 

VS. of Kankakee County. 

Henry Buente, 
appellant, 9 AY T A 2 Q A 

Jones, Pe J. 

Appellee recovered a judgment against appellant for “1100 in 
the circuit court of Kankakee County for services performed by appellee 
as a civil engineer in the attempted organization of a drainage district 
under the Levee Act. The declaration consisted of two counts, and 
there was fiked with it an affidavit of plaintiff's claim for $2,177,50. 
The defendant filed: a ples of the general issue, accompanied by an 
affidavit of merits stating that he did not hire or contract with 
appellee to perform any service whatever; that he signed a petition for 
the organization of a drainage district at ithe request of Tom Martin; 
that it did not authorize the employment of appellee or any other 
person; that the district was never organized; axxungyxu and thet he 
was not indebted to appellee in any sum whatever, The cause was heard 
before a jury which returned a verdict for appellee in the sum of $1100. 
Judgment was rendered on the verdict end this appeal followed. 

Appellant claims that Looker was employed by L. B. Bratton, the 
attorney who filed the petition for the organization of the dreinage 
district; that the relation of attorney and client did not exist be- 
tween Bratton and appellant; ani thet Bratton hsd no authority to 
employ Looker. The evidence shows that appelisnt and Thomas Martin, 
the man who circulated the petition, together with a number of other 
landowners, for some time had been discussing a plan to form a mutual 
drainage district, but had abandoned that plan and decided to form a 
district under the Levee Act. Martin consulted. Bratton, who advised 
Martin to circulate the petition and Bratton agreed to perform the 


necessary legal work. ‘The hiring of an engineer was talked over 
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petween them and Martin told Bratton it was satisfactory for Bratton 
to hire appellee es engineer on the strength of the signatures. ‘The 
petition was of considerable length and Martin circulated only the 
last sheét of it, which was headed "Prayer". The signatures were 
affixed to this sheet, with the understanding between Martin end the 
other signers that all other papers necessary were to be attached 
later, The sheet on which the signatures were secured contained the 
following: 
"PRAY E R" 

"Wherefore, we, the undersigned petitioners herein, pray that 
said proposed drainage district be organized under the Levee Act of 
the State of Illinois, for the purpose of establishing a bombined 
system of drainage independent of levees, and that the court appoint 
commissioners for the execution of said proposed work in accordence 
with the Statutes in such case made and provided; and that said drain- 
age district be named, known as and called Salina Union Drainage 
District No. 1 of the towns of Selina and Limestone, county of Kankakee, 
State of Illinois." 

Thirty-four landowners signed this sheet, Martin secured the 
signatures of twenty-six, including appellant. The remainder were 
obtained at Bratton'’s office, or while the petition was in his possess- 
ion. The petition when filed contained from thirty-five to forty sheets, 
including the signature sheet, andi a sheet which recited the employ- 
ment of Bratton as attorney and his authority to amend the petition 
in any manner he might deem proper and necessary for the effective 
legal organization of the district. 

The evidence shows thet Bratton told Looker he had been instruct- 
ed by the petitioners to form a district and that appellee had been 
mentioned by them as a satisfactory person to employ as an engineer, 
and that he thereafter engaged appellee. The preliminary engineering 
work began about December 18, 1919. ‘The field work began in May,1920, 
and the lest item of work charged for was in April, 1921, so that 
his work covered @ period of more than two years. During the fdine 


appellee was engaged in the field work, he and his assistants took 
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dinner at appellent's house at least five times and appellee paid for 
the meals. At such times he and appellant talked over the matter 

of the district organization, how it was progressing, the plan of 
drainage, and where appellant desired the drains to be leid through 
his land. He went to appellee's office in Kankakee five or six times 
and inquired how the propasition was geéting along, what work appellee 
wes doing and what lines were being run. Appellee on these occasions 
took the plat of the district as far as completed, showed it to seppel- 
lant and talked with him about the plan. Appellant had no other busi- 
ness at appellee's office. He never objected to anything that was 
being done. He also visited Bratton's office ten or twelve times, 
starting in the early part of 1920 and continuing about once each 
month up until the petition for the drainage district was completed. 
He came on that particular business and no other, and they talked 
nothing else. After the petition was filed he withdrew as a petition- 
er and later, when severel hearings in court had been held, he went 

to Bratton's office and again become a petitioner by sigmhng the follow 
ing statement, which was filed in the county court: "I, the under- 
signed, Henry wane: do hereby withdraw the affidavit made by me, 
together with a copy of the notice therewith, and now on file in 

said cause, and hereby acknowledge myself to be now, and at the time 
of the filing of the petition in said matter a petitioner thereon, 

and request that I be considered one of the petitioners by seid Court." 
At this time the sheet containing the recitals about the employment 

of Bratton as attorney was attached to and was a part of the petition 
on file in the cause. Considering this fact as well as appellee's 
prior conduct, it is idle for him to say that the relation of attorney 
and client did not exist between him and Bratton or that he did not 
acquiesce and consent to what Bratton had done. He knew of the em 
ployment of both the attorney and the engineer, and consulted each 
frequently, not only as to the drainage of his own land, but in 

regard to the entire district. Where one performs for another, a 


useful service of a character that is usually charged for, and 


a) 
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the latter kmows of it and expresses no dessent, but avails himself 
of the service, a promise to pay the reasonable value of the service 
is implied. While the evidence fairly shows that both Bratton and 
Looker were in fact actually employed by the petitioners, of whom 
appellant was one, yet if there was any doubt about such actual em- 
ployment, we would not hesitate to hold, under the evidence in this 
case, that there was an implied employment and promise to pay. ‘The 
voluminous citations of authorities by appellant on this subject are 
not in point. 

The contention of appellant that the signature sheet did not 
create a joint and several obligation under Sec. 5 of Chapter 76, 
Revised Statutes, is without merit. Appellee's claim is not based 
on the signature sheet alone. It is but one of the evidences of the 
joint and severel obligation entered into by appellant and others. 
Under the section of the statute above weferred to, all joint obliga- 
tions are both joint and several. (Messenger ve. Wendell, 211 Ill. App. 
374). Appellee had a right to bring his action against all of the 
petitioners or against any one of them. This disposes of appellant's 
objection to the lst instruction given on behalf o# appellee. 

Appellee's 4th instruction is not technically correct, but it 
is not so erroneous as to constitute reversible error. ‘There was no 
error in the refusal of instructions. 

Finally, the evidence does not support the claim that appellee 
did more work and occasioned more expense than was reasonable or 
necessary for the purpose for which he was employed. The drainage 
district had an area of 28 miles with 29 streams running through or 
into it. Such a proposition requires both time snd skill. Appellee 
paid out for assistance and other necessary expenses, more than {600. 
The verdict of the jury was for $1100, leaving less thm $500 as 
compensation for his services. If there was any unnecessary work 
performed by appellee, the amount of the verdict made allowance for 


it. Our review of this case convinces us of appellant's liability. 
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The judgment of the circuit court will be affirmed. 


Judgment affirmed, 
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SrATH OF ILLINOIS, ).. 

SECOND DISTRICT. (ees: J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Cowrtmt Ottawa, this ott 


day of 
in the year of our Lord one thousand 


twenty- Af 2 


k of the Appellate Court. 


nine hundred 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawe, on Tuesday, the sixth day of 
April, in the year of our Lord one thousand nine 


hundred and twentyesix, within and for the Second 


ah 


ep 
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a ® 


District of the State of Illinois: > 4 } T i 


3) 
ete 


Present--"he Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Ee Hon. THOMAS M. JETT, Justice. 
Hon. HORMAN LL. JONES, Justice. 
JUSTUS Le JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 


BE I? REMEMBERED, that efterwerds, to-wit: On 
APR 1¢ 1996 the epinion of the Court was filed in the 
Clerk's office of said Court, in the words ond figures 
following, to-wit: 
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VSe Appeal from Circuit Court 

















@icaco, Burlington & Quincey of La Salle County. 
Railroad Co. & American Bottle : 
Gompany, (American Bottle Co.), P = 

Appellant. a t 1 PA. 6 3 4 
Jones P. J. 

This is a suit instituted in 1916 by John Bell, by his next 
friend William Bell, who is also the father of the plaintiff, against 
Chicago, Burlington & Quiney Railroad Company and American Bottle 
Company on account of personal injuries received by plaintiff. The 
@ause was not tried until Jamuary, 1925 when it resulted in a judgment 
mpon a verdict in favor of the plaintiff and against the American 
Bottle Company for $7000.00. An appeal was taken to this court. 

! In order to obtain a better understending of the guestions 
involved we will first set forth the locus in quo. The sceident which 
caused the plaintiff's injuries occurped in the City of Streator. In 
1874, Fawcett Plumb pletted Villa Park Addition to said City. This 
addition contained a very considerable number of lots, blocks, streets 
and alleys. The plat of said addition was acknowledged by the proprie- 
tor before a deputy county surveyor of LaSalle County and was afterwards 


recorded in the Recorder's office of said county. It is admitted by the 


parties to this suit that the acknowledgment was not in accordance with 














the provisions of the statute in force at that time, and thet the making 





of the plat and its recordation was not a statutoty dedication byt a 
leommon law offer to dedicate, and that to make the dedication seranbiva! 
ar acceptence thereof by the city was essential. 

Among the streets pletted is Adams Street, which is 75 feet 
fin width and extends north and south through the entire length of the 
addition. This street is the one farthest west in the addition. The 
erect farthest south and running east and west is Broadway, 66 feet 


4 Width. Along Broadway are the tracks of the Chicago, Burlington & 


Qu ney Rsilroad. ‘The northernmost tracks are the main tracks. Immediate- 
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2. 
Ay south of the main tracks are the switch tracks. Bath of these sets 
of tracks intersected Admms Street at the time the pleat was made. 
Immediately south of Broadway and tee abutting Adams Street are Blocks 
gl and 22--22 being on the west an@ 21 on the east side of Adams street. 
The gouth line of Lots 21 and 22 corresponds to the south line of the 
plat where Adams Street terminates. So it will be seen that Block 22 

is located in the extreme southeatt corner of the addition. Broadway 
is on the north and Adams Street is on the east of it. Immediately 
@ast of Adams Street is Block 21, consisting of six lots; and farther 
on is Jefferson Street; and Block 20 consisting of five lots is still 


farther east. Lots were sold in various parts of the sddition and the 





City of Streator improved the streets north of the railroad tracks by 
grading, paving and installing street lights. Lots were also sold 
south of Broadway and the appellant, American Bottle Company, became 
the owner of Block 22, and on it is located one of the company's plants 
for the manufacture of glass bottles. Lot 21 is vacant. The topo- 
graphy of Blocks 21 and 22 and so much of Adams Street as is between the 
two blocks is rough and broken. A deep ravine formerly ran through 
them. The city has made no improvements upon that portion of Adams 
Stree, although the portion running north from the railroad tracks has 
been improved. 

| In order to load and unload cars at the plant of appetlant,.« 
spur was run from the above mentioned sidetrack in a southwesterly 
direction across Adams Street and into Block 22. The appellant com- 
pan y has erected a tight board fense six or eight feet high along the 
east line of Block 22 with a gate at the north end through which the 
said spur runs. On the date of the accident appellant received several 
earlosds of coal which were mun over the sidetrack from the spur to 
appellant's plant. According to the method of unloading employed, it 
©Tequired about one hour to unload each car. The unloading on this day 
was somewhat interrupted and while it began about seven o'clock in the 


g, it had not been concluded at eleven o'clock, when the accident 





ca. Within appellant's enclosure there was a fill where the 
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tracks of the spur were laia. When a car had been unloaded, the rear 
wheels were "pinched" by a crow bar and the csr was permitted to run 
back on the spur which was declined toward the street. 

t On June 9, 1916 the plaintiff was a boy approximately twelve 
years of age. He lived with his father north of the railroad trecks 
and sometime after ten o'clock he was engaged in cleaning the yard. 

He had a coal bucket which he filled with bottles, tin cans and other 
Tubbish. He then started to take them fyom his home to a dump south of 
the railroad tracks and in the line of Adams Street. Accorilang to his 
gtory, the street was blocked with the coal cars above referred to and 
he undertook to go under the car nearest to the west side of the street. 
While he was under this car, another car which had been emptied of its 
‘coal was sent back by the appellant company in the manner we have 
described. It struck the car under which appellee was and put it in 
motion. Appellant, in an effort to save himself, grabbed a brake rod 
under the car but one of his legs was dragged against the rail by a 
wheel. Nearly all the flesh on the side and back of the right limb 
ites torn loose from the thigh to the knee, and the leg was fractured 
at the knee. He was taken to a hospital where he was unconscious for 
several days. He remained in the hospital sixteen weeks, during which 
‘time dead flesh was removed on several occasions. Skinwas taken from 
! 


one leg and grafted on the other. The injury was dréssed twice a day. 


i 


He was compelled to use crutches for a considerable time after his 








‘discharge from the hospital. Hts injured leg was exhibited to the jurye 








limp. It is scarred and disfigured, and somewhat distorted. 


We were quite explicit in our description of the situation 








south of the railroad tracks, because, under the facts in this case, 
it is a question of major importance whether or not the accident 
Oecurrea in a public street. It is charged in the declaration that 
it aia, but appellant denies this averment, and insists that there 
never was an acceptance by the city of that portion of Adams Street 
Which lies south of the railroad and between Blocks #1 and 22. 


The cause was tried on en smended declaration which contained 
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4 
| give count®. The counts are prectically the same except that it is 
| elaimed ce nous rak that the third count charges wilfull hegligence 
or misconduct. Appellant denies that wilfullness is charged by this 
Bpent. This question becomes material only in the event that it is 
“deciaca that Adama Street south of the railroad has not been accepted 
iy the city and that appellee was a trespasser. 

| The claim that the offer of dedication was not accepted as 
to a portion of Adams Street is based upon two grounds; lst, the pro- 
_prietor making the offer withdrew it before the city accepted it; and 
“ena, the city by its failure to improve that portion of the street and 
by its tacit permission to others to oceupy it, declined to accept it. 


\fo support the contention that the proprietor withdrew the offer of 


22; that on the day following, Modes conveyed the same property to 
Willian Ieuter. Afterwards Ieuter conveyed it to John C. Evang, and Evans 
eonveyea it to the Streator Bottle and Glass Company, and on August ao, 
1904 the Streator Bottle and Glass Company conveyed it to appellant, 


‘American Bottle Company. 





There is no doubt that an order to dedicate may be withdrawn 


i 
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| 


at any time prior to an acceptance. (Moore v. Chicago 251 Ill. 256; 
i 
Rose ve Elizabethtown 275 Ill. 167; Russell v.C. & Me Electric Ry. 


Co. 205 Ill. 155.) And a sale of land, platted as a street, before any 
acceptance by a municipality, will constitute a revocation of the offer 
‘to dedicate. (Rose v. Village of Elizabethtown, supra; Birge v. City 

| of Centralia 218 I11. 503; Chicago v. Drexel 141 Ill. 89.) 

2ublic authorities are not required to accept an offer of dedication 

i its entirity. They may accppt only a part of a street or streets 
tonteinea in the offer and reject the rest. (Moore v. Chicage 251 

a. £56; Gordon ve. Chenoa, 166 Ill. 530; and C. M. & St. BP. Ry Co. 

fs Chicago 264 Ill. 24.) | 

It appears to have been conceded aed the trial that the 


ffer of dedication of the entire plat located north of the railroad 
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was accepted and that the common law dedication as to such portion 
became effective. The controversy as to acceptance concerns only 

‘that portion of Adams Street which lies between Blocks 21 and 22 and 
is 140 feet in length. fhe entire length of Adems Street, according 

te the plat, is 1651 feet. A number of persons bought lots with 
Respect to the plat. Improvements were made by them and by the city 

4 and along Adams Street, north of the railroad, hong before the date 
of the conveyance by Plumb to Modes. It is a significant fact that 
the nesne conveyances from Plumb to the American Bottle Company all 
fescribea the land attempted to be conveyed by reference to said plat, 
the description being uniformly "that part of Adams Street lying between 
Blocks Twenty-one (21) and Twenty-two (22) in Villa Park Addition to 
Streator." If an acceptance by the city of a portion of the plat 
Constituted an acceptance of all of it, then the entire plat 

Was accepted by the city before the date of Plumb's conveyance to Modéese 
We think it is a settled rule of law, that where there is an offer of 

: common law dedication and it is shown that acting under such offer, a 
“ ty has improved some of the streets by putting in sewers, pavements 
other betterments, it will be conclusively presumed that the city 
bas elected to accept the offer in its entir&ty, unless it is further 
shown by clear and convincing proof that the city had at that time 
Becidea to reject and did reject certain portions @f the offer. Where 
offer by a common law dedicetion is made, the burden of showing its 
Bieaptance is upon him who asserts it. (Chicago v. Drexel, supra; 

Rose ve Elizabethtown, supra.) An acceptance may be shown in two ways, 
1) by an express acceptance through some order, resolution or action 
02 the public authorities entered of record, or (2) by acts of the pub- 
Lic authorities which raise an implication of en scceptence. (Hilmer 
0. ve Behr, 264 Ill. 568; C. Ms. & Ste Pe Rye CO- Ve. Chicago, supra, ) 

f the first method is employed the record will speak for itself as to 
whether or not any portion of the plat has been rejected. If the 
second method is employed and the proof shows an acceptance of my 

part of the plat such acceptance will be construed to apply to the 
hole plat in the absence of proof that it was not so accepted. No 


art of the plat under such circumstances will be deemed to have been 
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rejected unless the proof of the rejettion is unequivocal. Therefore 


when it is shown thet an offer of dedication has been accepted as to a 
portion of the plat, the burden of showing that the acceptance does not 
apply to the entire plat is upon the one who assetts it. (winnara ¥, 
Chicago 253 Ill. 105; Dewey v. Chivage 274 Ill. 268; Consumers Co. 

ve Chicago 268 Ill. 125, 131.) In Kimball v. Chicsgo, supra, it was 
‘gought to restrain the city from interfering with the complsinants' 
“possession of a certain strip of land which they claimed to own. The 
‘court held that a proprietor may withdraw an offer to dedicate a 

. aah or part thereof at any time before the offer is accepted, not- 
‘withstanding the sale of lots in the sub-division according to the plat. 
‘But where it appears that the principal streets and alleys have been 
‘aecepted by the municipality, the presumption then obtains that 411 
‘the streets and alleys of the sub-division have been accepted unless 


there is something which shows the acceptance to have been limited. 





. There is at least a suggestion in appellant's brief that 
















rule laid down in the Kimball case has been modified by the opinion 


| 8 any conflict in the opinions. In the last mentioned case, Wright and 
Rieter platted a tract of land outside of the corporate limits of the 
ty of Chicago. The city, of course, was not in a position to accept 
Dject the offer of dedication. Private individuals took possession 
the property under claim of ownership and occupied it continuously 

é adversely for more than thirty years thereafter. In 1869 the 


Bislature annexed this sub-division to the city of Chicago and in 1911 





2 city took steps to open up some of the streets; whereupon certain 
‘those in possession under claim of ownership, filed a bill to re- 
in the city from interfering with their possession, and the 

eme Court held that the city had never done anything sufficient to 
Gate an intention to accept the offer of dedication. The opinion 
he court expressly approved Kimball v. Chicago, supra, as announc- 
3 &@ correct rule. 


In Consumers Co. ve Chicago 268 Ill. 113, 132, it is said 
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"In the absence of e contrary intention being shown, we have held 
aeveptence by & municipality of the principal portion or nearly all of 
the streets of the sub-division raises the presumption of acceptance 
of it af all of the streets in the sub-division (citing cases), also, 
thet evidence of the acceptance of streets by a city is found in the 
affirmative act of taking possession thereof for the purpose of placing 
therein water mains or sewers." 

The evidence in the instant case shows that the city of 
Streator improved nearly every street in the sub-division and much of 
it was done prior to lfodes' conveyance. This proof raises a pre- 
sumption of acGeptance of the plat sas a whole and unless that presumption 
has been overcome by clear proof of a rejection of the south 140 feet 
of Adams Street, it must be held that said street is a public street 
throughout its entire length as shown upon the plat. There was no 
unequivocel act shown by the record indicating that the city desired 
to accept a portion of Adams Street and to reject the rest. It is 
true that it improved all of that portion of the street lying north of 
the tailroad and did not improve the short portion which is south of it. 
But to our minds this is not an indication of a settled determination 
to reject the portion of the street it did not improve. That prrtion 


was loeated in a part of the town which was sparsely settled, There 






were very few residences south of the tracks. The only buildings in e 
thet locality were three small frame structures, all of which were 


. 
Situated upon or adjacent to the strip in question. One was used as 


a saloon, another as s barber shop and the third as a boarding house. 











se buikddings were afterwards removed. Because of the branch or stream 
hich crossed the street not having been bridged, there was little 

ehicle travel upon it. although the evidence shows there was some. 

ick 21 was not occupied or fenced. Employees of the Bottle Company 

fe from the plant, traversed the street and went in whatever direction 
ed their conveniences. The testimony of the witnesses showed thet 


@ there was a common understanding among those who lived in that 
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yicinity that the strip was a public street and that it was universally 


Imown as Adams Street. We fail to find any substantial evidence even 


aa prove a rejection of this strip, and much less are we able 


to say that the proof is clear that the strip was in fact rejected by 
Rae municipality. 

It new having been determined by us that the place where 
appellee received his injuries is in a public street, we must next 
determine whether such injuries were occasioned by the negligence of 
appellant while appellee was in the exercise of due care and caution for 
his own safety. It needs no discuss#én to show that it was a negligent 
act for appellant to put a car in motion and send it out into a public 
street without guards and without using any care to prevent injury 
to one who might be in the street. We are of the opinion that appellee 
was in the exercise of ordinary care at the time of the accident. If 
his testimony and that of other witnesses who corroborated him are to 
be believed then Adams Street was blocked by the cars which appellant had 
Gaused to be placed across it. le held in the case of Lerette v. 

Devis and C.B. & Qs ReRs Co. 225 Tll. App. 93 that a person who is 
rightfully treveling along a street is not guilty of contributory 
negligence when he undertakes to pass between cars which block a street, 
if he was under the belief, and had no warning, that the cars mi ght 

be moved while he was in the act of going between them. This case was 
afterwards affirmed. (Lerette v. The Director General of Railroads, 

et al 506 Ill. 548.) 

; It is said that the judgment is excessive. Without regard 

to the question of wilfulliness, w- think that the damages awarded are 
not excessive in view of the suffering undergone and the injuries sus- 


tained by appellee as hereinbefore detailed. 


Pie 


It is the theory of the @mpellant that appellee was injured 
west of Adams Street while he was in an endeavor to take coal from the 
company, but the evidence largely preponderates in favor of appellee's 


Version that he was rightfully in the street. There was no error in 







he court's refusal to admit testimony to the effect that it was the 
mtention of the appellant to extend its switeh through the north fence 


10 as to connect with the main line of the railroad. It is immaterial 
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‘what appellent's intention was, in determining the question of an 
acceptance of the offer of dedicetion. It was only pertinent to 


know what the intention of the city was in regard to that question. 





We believe that the testimony of William Bell as to 
yehicles using the south part of Adams Street since the date of the 
accident should not have been admitted byt the error is wholly in- 
sufficient to cause a reversal of this case. 

Proof was made that no taxes have been assessed and levied 
against the American Bottle Compmy or any one else on account of this 
gtrip since 1876. The fact that the strip was not listed for taxetion 
is not conclusive of the question of acceptance of the offer of dedi- 
@ation, but it is an evidentiary fact from which it may be construed 
that appellant regarded the strip as public property. (Poole v. 

City of Lake Forest 238 ane 305.) It is further objected by appellant 
thet it was improper for appellee to introduce deeds showing conveyances 
of other lots and blocks in the sub-division. e think these deeds 
‘were competent upon the question of the alleged revocation or with- 
‘drawal of the offer of dedication by Plumb. They showed that he made 
ieay conveyances of property within the sub-division using descriptions 
refersable to the plat, all of which comveyances were executed and 
detiveres long before he made the deed to Modes. 

| Appellee's instructions 1, 7 and 8 ure complained of. 


Te criticism of instruction 1 is unfounded. Instruction 7 should not 
have referred to the declaration. Neither should instruction 8 have 

| a if 
referred to it or to the ad damnum. Instructions referring to the 











decleration without stating what the declaration charges have been 
‘repeatedly condemned hak have never been held to be reversible error 
except in the extreme cases. There is no direct reference to the ad 
damnum but we cannot commend the instruction. It is evident no harm 
sulted to appellant from it, because the damages assessed were less 
nm one-half of the amount of the ad damnum. The court modified 
appellent's instructions 10, 15, end 14. The appellant was not 


prejudiced by these modifications, even though it may be condeded 
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rat the instructions ought to have been given as tendered. The 
modifications consisted of striking out certain words from each in~ 
Resetion. But an examination of all the instructions given in the 
ease discloses that appellant's theory of the law m plicable to the 
ets was fully covered by the court in its series of instructions. 
We believe that substantial justice has been athained in 
‘this ease and that the judgment should be affirmed. 


Judgment affirmed. 
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StATH OF ILLINOIS, } _. 

SECOND DISTRICT. an 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and le seal of 


said Appellate Court, at Ottawa, this 7 day of 


: in the year of our Lord one thousand 
nine hundred and twenty- dxf S 


ae 


Merk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on Tuesday, the sixth day of 
April, in the year of our Lord one thousand nine 
hundred end twenty-six, within and for the Second 
District of the State of Illinois: 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hone THOMAS Me. JETT, Justice. 
Hone NORMAN I. JONES, Justice. 


UsTUS Th. JouNsoH, clerk PAY | A, GB 5 


E. Jd. WELTER, Sheriff. 


BE I? REMGBHBERED, that afterwards, toewit: On 
APR 16 1926. tne opinion of the court was filed in the 
Clerk's office of said Court, in the words and figures 
following, to-wit: 
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Lillie M. Wilde, 


Appellant, 
Appeal from Circuit 
: VSe Court of Peoria County. 
Balz Garman, OAT A @Qer 
. Appellee. = A a tothe ) aD aD 


Jones Pede 





This is an appeal from a judgment in favor of appellee in a 
suit dacki tubed in the circuit court of Peoria County by appellant ageinst 
ppellee to recover damages received in an automobile accident. There 
Pe five counts in the declaration, the first of which charges genersl 
Meiizence in the operation of appellee's car. The second count charges 
that appellee was driving his cer at a greater rate of speed than was reasom 
able and proper having regard to the traffic and use of the way. This 
ount is apparently based on Section 22 of the Motor Vehicle Act of 1919-6 
The third charges substantially the same facts asthe first count and is 
ased upon the statute in reference to driving ea car sround a corner @ 
ve where view of the traffic is obstructed. The fourth is based 
upon an alleged unlawful failure and refusal of appellee to give to the 
. in which appellant was riding, the tight of way and is based on 
Section 33 of the Motor Vehicle Act. The fifth count is substantielly 
the same as the fourth count. Each count alleges that appellant was in 
the exercise of due care and caution for her own safety. 

The injury oweurred on August 25th, 1924, on the hard road 
mown as Route 24. Appellant sand her daughter Merida Wilde were riding 
in a Hupmobile five passenger open touring car, belonging to appellant's 
Mesband. They were traveling north on the hard road between Springfield 
and Peoria. spuetiankté daughter was driving the car end appellant 

Wes sitting on the fromxk front seat at the right of the driver. It is 
insistea by appellant that her daughter had the exclusive management of 
the car. The accidant happened at a point where a dirt road coming 

from the west, known as the Manito road, terminates at the hard road, 
bout three miles north of Green Valley. ‘The hard road at the place of 


© accident was sixteen feet wide, level and straight for about a mile 
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2. 

to the south and more than a mile to the north, end ran directly north 
ana southe It was built upon an embankment two and a half feet or more 
hhightér than the land immediately to the west. On both the east and 
west sides of the hard road the embankment extended out from the outer 


@dges of the concrete pavement about seven feet, and was of sufficient 





width for a car to be driven upon. Immediately east of the embankment 
there was a ditch about five and one-half feet deep, and there was another 
aiten on the west side of the road about two and one-half feet deep. The 
Girt road connected with the hard road in the shape of a "Y", and at the 
point of intersection the dirt road was about sixty feet wide. There 
Were corn fields on each side of the dirt road, and the east fence of the 
0m field south of the dirt road was about 25 feet from the west line 
of the concrete pavement. Some bundles of oats and wheat had been taken 
out of the field east of the hard road on account of water and set along 
the embankment on the east side of the hard road to dry. 

| Appellant contends that she was riding in the car with her 
daughter traveling north, at about 20 to 25 miles per hour; that as they 
approached the intersection, appellee cam@ from the west and drove his 
car in front of them at a speed of 25 miles an hour; that in doing so 

ie placed himself and his car in such a position that the car in which 
she was riding struck his car on the right hand rear side; and that her 


eer turned to the left to avoid a collision and ran into the ditch. 
| 


Appellant elaims to have been injured by being thrown through the wind- 


| 
| 
| 


shield of the car in which she was riding and that her knee-cap was 


broken. 





: She further contends that because her car was traveling north 
ana the car of appellee was traveling east, her car had the right of 
way, and that appellee's negligence in failing to observe the law in 
that respect occasioned the injury. But the weight of the evidence 
‘Seems to show that appellee reached the intersection first and had 
‘tumnea north on the east side of the hard road when his car was struck 
by appellant's car which was running from 40 to 60 miles an hour; that 


appellee's car did not exceed 6 to 8 miles an hour when it turned onto 





the hard road and was not running over 20 miles an hour et the time of 



























Atrom yltosrtd ost bus ,dtrom edt ot olim a asdt orom bas dds0e 
etom to tse% tiscd s bus owt tneminesdme os mnogu tiftud asew ti ,dto 
his teso edt dtod m0. ,.taew odt oft vietelbaant best eat nedt 
tetso oft mort tro beinestxs toominsdme edd bsot brad edt to aebl 
gueloitigeg to asw bus ,deet mover tuvods inenevsg atetonoo edd F 20 
toominsdms eft to sass lets tb emmt mogs mevird ef oF tas " v | 
sedtone asw stedt bas ,qeeb toot tied-ono bas evit tuoda dotibh s saw 
ei? .qeobh toet tiat-end bas owt tuoda bsor edt to ebta teow edd 0: 
ed? ta bus ,"¥" e to sqsde oft ni boot brad sift dtiw Potoennon bee 
oted? iebiw test ytela twods eaw beot trib edt motdsoetetak 26" 


edt to eonet sass sdt bus ,beot sxih edd to ebfe dose no ebLott tro 


+ meod Sad teddy bas atso to eelinud oemoe -tnemeveg etetomos. 


ie 

p 

wo 
A 

b4, 

ie] 


gouota tee bia retsw to tuyosos m0 bgot bted odd to tase lett edt 
Vth ot beot bred odd tO ebia tase odt Ho droning 

ted dviw teo edt aft sntbit asw ode ‘tedt abrefnos thatteqgs 
gedt as tedt j10d req aelim G8 oF 08 thods je ,déton gatlevesd %e 
gid svotb bas taow edt mort Smeo selfloqqs sottoeatodit ont b 

oe aricb ot tad? jrood me aeolim @8 te beeqa a te modt to saoxk 
Sotdw ni teo edd Isdt nokt taog 8 dose’ mt <89 eis bas ttoamid’® 
vod dad? Bue jobia weet baad tdgit edd mo tao ald Aourta sutbee 
.fotib odt ot¢ni mex bos motettIoo s Stove ot tte out ot bom 


-baiw.edt dscordt nw@mit goted yd betutnt baag eved ot 


aeWw qso-oend ted tedd bits gitbiz\aew ofa dotdw ni tao eft te. 


datos sntfevext esw reo tad eaysoed tedd abmaoetnoo roddaut ete 
to digi edt bsd tso tod ,tase gntfevars eaw eelloqas to tao 

ni wel eds ovteado of anil iat rt eonegitsen ateosllegqqs todd Bae 
eonebive eit to delg bow eft toh .yrstat edd Benofasooo tooge 

bad Bas taerit nottooatednt edt bedosst solfegqs jadt woda 
Sourta asw tao eld medw bsox bret edd to ebte tase odt mo ddtom 
tedt¢ :tuvod os eolim 06 of OS mo tt Seckicessry aw Hotdw tao a" tasl 
ctno bontut ti nodw twod ne aelim 8 ot 8 boooxe om Bib tro a? 


«XB omtd ond te ted ne aelim O8 teve' Ruiner ton asw bua baox 





|lthe accident. It appears from the evidence that when appellee's car 


|started to turn onto the hard road, appellant's car was a considerable 
distance south of the intersection, and as it approached appellee, it 
started to pass on the left of appellee but its driver saw the car of 
‘the witness Lohnes approaching from the north and discovered she could 
‘not pass appellee's car without hitting the Lohnes car. She applied 
her brakes and turned to the right, and attempted to pass appellee on 
‘the right-hand side. On account of the shocks of wheat and oats on 
‘that side she was unable to do it, and thus the acéident happened. 

‘The eollision occurred a considerable distance north of the north 
line of the intersection. One witness who measured it testified that 
it was 68 feet from the center of the intersection to where appellant's 
io left the road to the ditch. One of appellant's witnesses who was 
‘connected with the company which repaired appellees car body, testi- 
fied that the injury to appellee's car was 90% from the rear and 10% 
from the side, and another of her witnesses who was connected with the 
same company testified that the damage was on the right rear corner 
of the body, sbout 75% on the back of thecsr and the remaining 25% 
on the corner. From a consideration of this testimony and that 
goneerning the tracks made by appellant's car on the embankment to 
the right of the pavement, it is apparent that appellee's car was 
traveling north on the east side of the road when it was struck. The 
witness Lohnes testified that he had seen the car in which appellant was 
riding coming at a high rate of speed, and to avoid its running into 
him he drove his car off the pavement onto the ground as far as he 


-eoula and stopped. Three disinterested witnesses testified to 


4 
t 


hearing appellant or her daughter who drove the car, admit immediately 


after the accident that it was their fault and that they were driving 
too fast. Two ether witnesses also testified to a similsr admission 
‘by thezt daughter shortly after the accident. The daughter denied 
having made any such sletceene and two witnesses were permitted to 

| her. Appellant complains that the court erred in the 
admission of the testimony of these two witnesses without limiting 


it to the purpose of impeachment. Appellant asked no instruction to 
| 
re 
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“that effect. Failure to so instruct the jury is not assignable as 
“error uniess the court is requested so to charge. (Bird v. Bird 218 
po. 158 pe 161; 38 Cyc. 1756.) 

| Appellant claims that she was not in control of the car in 
“which she was riding, and therefore no negligence can be imputed to 
“her. Under the facts as disclosed by the evidence she was riding in 
|fhe front seat with the driver of the car; she was in a position to 
“gee and observe just as much as was the driver, ana it was incumbent 
“upon her to establish the fact that she was in the exercise of due care 
‘and caution for her own safety. The evidence tends to show that the 
ear in which she was riding was being driven at a high and dangerous 


‘Fate of speed. A disinterested witness testified that it was going 


50 miles an hour at a point a quarter of a mile south of the inter- 





“section and that it had not slackened its speed but went by the inter- 
section like a flash. There is no evidence in the record that appellant 
did or attempted to do anything to prevent such speed, or that she even 
“eallea the driver's attention to it. If a person riding in a vehicle 
Inows that the driver is negligent and makes no effort to prevent the 


Megligence, he cannot recover in the event of an injury, for in such 


| 
1 
: 
The plaintiff cannot rightfully omit to use carein blind dependence 


ease the negligence is his own and not simply that of the driver. 


upon another, but must use care proportionate to the danger of which 
1% 









the facts convey kmowledge. (Flynn v. Ghicago City Ry. Co. 250 Tll. 
x 





460) It is the duty of a mere passenger in a vehicle, where he has 
an opportunity to learn of danger end avoid it, to warn the driver of 
the vehicle of such danger. The passenger has no right, because some 

@ else is driving the vehicle, to omit reasonable and prudent efforts 
on his part to avoid the danger. (Pienta v. Chicago City Ry. Co. 

| Ill. 246) To the same effect are the cases of Opp v. Pryor 294 

zn. 538; Pence v. Hines 221 Ill. App. 584; and Grifenhen v. Chicego 
ays. Co. 299 Ill. 590.) Our conclusion from all the evidence in this 
record is that the accident did not happen througyfthe fault or 


‘degligence of appellee and that the jury was warranted in finding as 
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5. 
“4t did. In our opinion the accident did not happen at the road 
intersection, but north of it; hence; the ¢itations of authority 
by appellant pertaining to the right of way of vehicles at intersections 
have no spplication to the facts in this record. 

The fifth instruction given for appellee told the jury 
"that if you believe that the evidence on the issue of negligence 
involved in this case is equally belanced, and thet the plaintiff 
has failed to prove her case by the greater weight of all the evidence 
you should return a verdict finding the defendant not guilty." 
Similar instructions have been repeatedly approved. (Chicago Transit 
Co. E. Campbell 110 Ill. App. 366.) Instruction number nine is not 
Subject to the criticism suggested. Wor does instruction number 
twelve sssume the car of appellant was being carelessly driven; that 
question is left to the juryto determine, Neither does it call 
attention to particular facts. It is not the law, as apparently 
insistedy upon by appellant in connection with appellee's instruction 
number seventeen, that where a passenger knows the facts, there is 
no duty upon him to do anything to protect himself against a driver's 
negligence. Appellee's eighteenth instruction, under the facts in 
this Case, was not erroneous. (Barnes v. Barnett, 184 Iowa 936; lee 
v Pesterfield 77 Ok@a. 317; Bromley v. Dilworth 274 Fed. 267; Ray 
v Brannan 196 Ala. 115; Whitelaw v. McGilliard 179 Cal. 349; Ward 


é 


Y Gildea 44 Cal. 380.) 


B Appellant's first refused instruction is not a correct state- 
nent of the law under Grifenhan v. Chicago Ryse Co., Suprae Her second 
Tefused instruction is apparently an attempt to state the provisions of 
Sec. 22, Chap. 121, Rev. Stat., but is inacenrate in several regpects. 


1 omits the provision relating to turning corners, and states that 







he statute limits the speed of motor vehicles to eight miles an hour 


mere the operator's view of the road traffic is obstructed. The 


idence of unreasonable speed. There was no error in refusing these 


struction. é 
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Complaint is also made that the court erred in modifying severe 
appellant's offered instructions. 


FA 







We have examined all of the 
modified instructions complained of and find no reversib&é error in 


y of such modifications. Wo substantial error was committed by the 


ourt in admitting or excluding evidence. Jot every error appearing 





a@ record will justify e reversal. From the facts disclosed by 


e testimony in this case we do not think eny of the errors assigned 


( 
y 


‘would have affected the result or that another trial woulda result 
i. 


ifferently. In such ease the judgment of the trial court should be 
‘af rmede (People v. Wéir 295 T11. 268.) 


¥ 
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Judgment affirmed. 
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STATE OF ILLINOIS, i .. 
SECOND DISTRICT. Was I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
‘in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 


7 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
| said aaa | at Ottawa, this- C7 A._day of 


nine hundre 


ih the year of our Lord one thousand 
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AT A PERM OF THE APPELLATE COURT, 


Begun and held at Ottawa, on “uesday, the sixth day of 
April, in the year of our Lord one thoussend nine 


hundred and twenty-six, within and for the Second 
District of the State of Illinois: Py 4 1 T A. e 2 5 


Present--"he Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hone THOMAS M. JETT, Justice. | 
Hon. NORMAN L. JONES, Justice. 
JUSTUS L. JOHNSON, Clerke 
E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
APR 16 1926 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words andi figures 
following, to-wit: 
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Joe Bombassaro, 


Appellee, 
Appeal from the Circuit 
Ve Court of Kane County. 


fhe Empire Auto Insurance 


_—o . g A ee i em 2 a 
Appellant. an Befte UP eP & 


3 

Jones, Pe de 
q This is an appeal from a judgment of the circuit court of Kane 
i 
County in favor of appellee who was plaintiff and against appellant, 



























he defendant, for $350. and costs. The action was in debt on a policy 
insurance on an automobile against loss by fire, etc. The plea was 
F’ 1 debit. 

| Bombassaro was a resident of Joliet. He purchased from the 
Minooka Auto Company a used Ford automobile for $375 and paid an 
sditionsl $25 as a “carrying charge." This charge was intended to cover 
nterest on deferred payments, insurence on the automobile and expenses 
, recording a chattel mortgage from the buyer to the seller. The 
glaintift paid $100 down and agreed to pay $30 a month on the remainder 
f the purchase price. The Minooka Auto Company was owned by F. Le . 
Wright, who was also the owner of an agency in Monmouth and one in 
Yorkville. The business at Minooka was conducted by a man by the mame 

f Gaard. Wright was engaged in the sale of automobiles on a deferred 
ayment plan. The purchasers on that plan were required to pay a 
Barrying charge" for insurance etc. as above mentioned. WW. O. Guyton, 
torney in fact for the defendant Insurance Association, had a conver- 
sation with Wright in regard to placing the insurance with the defend- 
Association. Arrangements were made between them whereby Wright 

to make out applications upon blanks left with him for that purpose 
' Guyton, and to collect the premiums. Wright testified he was to 
ceive a commission on all premiums obtained through him. But Guyton 
laimed that Wright was to receive nothing but a reduced rate on 

st ance. Gaard filled out the application in this case. Bombassaro 


gnea it and it was forwarded to appellant. A policy was issued in 
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favor of Bombassaro and payable to "Yorkville Motor Company" (it being 
g@ne of Wright's agencies) as its interests may appesr. It was sent 

by the Association direct to Wright. It is obvious that in obtaining 
the policy of insurance, Wright was the agent of appellant. 

On or about January 1, 1924, Bombassaro's home and garage were 
burned. The automobile was also destroyed by the fire. The loss was 
reported to Wright, who directed Clarence W. Clark, one of his employees 
and successor to gaara, as manager of the Minooka Auto Company, to go 
to Joliet and investigate the fire. Clark made the investigation 
immediately and thereupon sent a telegram to the appellant compeny 
notifying it of the loss. Shortly after he had sent this telegram it 
occurred to him that he had not informed the Association of the where- 
abouts of the fire. He then sent another telegram giving the Assdciation 
full particulars. Wright testified that he called Guyton over the 
"phone and informed him of the loss. Just what was said in this conver- 
Sation we are unable to gather from the abstract, but it seems that 
there was some controversy between the Association and Wright concerning 
unpaid premiums. At any rate nothing was done by the Association to 
adjust the loss and this suit was brought. 

It is the contention cof appellant that in an action of debt 
upon a simple contract, such as the insurance policy in this case, a 
plea of nil debit put in issue every material allegation of the declara- 
tion;&hat the declaration averred appellant, after the loss had been 
sustained, agreed to pay appellee the amount of the loss; and that the 
record contains no proof of such agreement and therefore appellee has 
failed to prove his case as set forth in the declaration and was not 
entitlea to a judgment. We are unable to see the force of this conten- 
tion. Proof of the issuance of a policy for a valuabie consideration 
and Subsequent loss and damage by fire raises an implication of law of 


@ promise to pay, and suit may be brought anytime thereafter, unless 


tee 


> 







> contract contains requirements which must be fulfilled as a condition 
€cedent to a right of action. Under the pleadings and the proof in 
is case it was not essential to a recovery for appellee to prove 


appellant expressly promised appellee after the fire, to pay the 
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‘the loss. The suit is on the policy and is not predicated upon any 
aubsequent oral promise to pay a stipulated sum. 

j The policy provides that the subscriber or insured shell give 
the attorney in fact immediate written notice of loss; that the Association 
ghall have a reasonable time and opportunity to examine the damaged 
automobile; and that the amount of loss or damage shall be ascertained 
by the subscriber and the attorney in fact, but if they differ, then by 
Eepraisers. 

Guyton was attorney in fact for the Association and appellee 

did not give him a written notice of the loss, but he did receive 
notice orally; and written notice was also given to the Association by 
telegrams. There is no doubt that a policy provision requiring an 
insured to give written notice to a particular officer of an insurance 
company is a valid requirement, and that notice given to a differeni 
agent or officer is not in compliance with the provisions of the policy. 
(Patrick ve Farmers' Ins. Co. 43 NeH. 621; Cornell v. Me F. & Ne Ins. 
Go. 18 Wis. 387.) But such a condition is for the express benefit of the 
insurer, and it is a settled rule of pleading that a failure to comply 
with such requirement must be set up by a special pleae Unless that is 
done, a failure to give written notice to the particular officer designated 
cannot be relied upon as a defense under the general issue. (Briggs ve 
Bankers Accident Ins. Coe 214 Ill. App. 181; Ford v. Union Auto Ind. Ass'n. 
229 Ill. App. 264) Under these cases, appellant was not in a position to 
deny lisbility on that ground. 


bs It is further insisted that the requirement concerning the 









ascertainment of loss is a mandatory provision and that appellee had no 


Tight 6f action until the amount of loss had been agreed upon between 
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him and the attorney in fact, or, in the event of a disagreement between 
them, then by an ascertainment of loss by arbitrators. ‘The policy does 
ot impose a duty upon an insured to initiate a movement either with the 
ttorney in fact or among arbitrators to determine the amount of loss. 
Under the terms of this particular policy the duty to initiate such a 
ovement was upon the Association rather than upon the insured, under the 


established legal doctrine that policies of indemnity shall be most favoraby 
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gonstrued in behalf of the insured. But whether this is an absolutely 
accurate conclusion or not, it is certain that the defense relied upon 
is special in its nature and should have been specially pleaded. 

On the trial, the Association contended that the policy had been 
@ancelled on December 20, 1925 because of non-pgyment of premium, by a 
letter alleged to have been written to appellee by the appellant Associa~ 
tion. Guyton claimed to have written it as attorney in fact and mailed 
it in the usual way. He produced what purported to be a copy of it. 
Appellee testified that he never received it, mor did he ever receive any 
notice of cancellation whatever. Guyton did not testify thet he ever 
notified Wright of the cancellation, notwithstanding the policy had been 
sent to Wright, and payable to him as his interests might appear. It is 
not necessary for us to determine whether the letter was ever written or 
Whether, if written, it was ever received by Bombassaro. The policy 
provides that the Association may cancel the contract at any time upon 
giving five days' prior notice and refui@ing one-third of the membership 
fee paid by the subscriber. No preliminary notice of cancellation was 
ever given appellee, nor was one-third of the fee returned to hime It 
is asserted that it was not necessary to return any portion of it 
because the Association had never received anything from appellee. ‘This 
eontention has no basis because the record discloses that appellee paid 
the fee to Wright, who was acting as appellant's agent in the matter of 
this insurance. Appellee's rights were not affected by the failure of 
the agent to forward the money to the Association. That was a matter 


between the Associatitn, imatxwax and its agent and not between the 





Sociation and the insured. We therefore conclude that the alleged 







attempt to cancel the policy was ineffective. 

Appellee proved his case under the pleadings. The trial court 
omitted no substantial error, if indeed any error at all. The court 
is fully warranted in assessing plaintiff's damages at $350 and the 
dagment is affirmed. 


Judgment Affirmed. 
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SPATE OF ILLINOIS, } .. 
| SECOND DISTRICT. y°S:  T, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Illinois. and keeper of the Records and Seal thereof 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this ( 7 


day of 
in the year of our Lord one thousand 
nine hundre 





nd twenty- 






Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, 






Begun and held at Ottawa, on Tuesday, the sixth day of 
April, in the year of our Lord one thousand nine 


hundred and twentyesix, within and for the Second 
se * 
District of the State of Tiinois: A 1 F A, 6 3 5 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 
Hone THOMAS HM. JETT, Justice. 
Hon. NORMAN 1. JONES, Justice. 
JUSTUS Le JOHNSON, Clerk. 
E. J. WELTER, Sheriff. 


BE IT REMEMB' RED, that efterwards, toewit: On 
APR i5 1925 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit; 
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General Motors Acceptance 
Corporation, 
Appellant, 


VSe Appeal from the Circuit 
Court of Boone County. 
A. Je Schaeffer, John Fair 
Agent for 
A. J. Sehaeffer, and John 
Fair, Sheriff of Boone County, 


Illinois. - . - = 
. Appellees. 3 Aq iA. Gad 5 
Jett, Je 


This is a suit in replevin instituted by the General Motors 
Acceptance Corporation, appellant, against A. J. Schaeffer and John 
Fair, Sheriff of Boone County and agent for A. J. Schaeffer, appellees, 
in the Circuit Court of Boone County to recover the pwssession of 
three Oakland motor cars which A. J. Schaeffer, through John Fair as 
agent had taken under a chattel mortgage given to him, covering said 
goods and chattels, by one Claude B. Nichols. 

J The declaration consists of two counts. The first charges 

the wrongful taking of the property and the second, the wrongful with- 
holding of the same. To the declaration the defendants filed five 
Pleas. The first is non cepit; second, non detinet; third, special 
Property in ®. J. Schaeffer; fourth, property in John Pair, co-defend- 
ant, as deen’ for A. J. Schaeffer; fifth, the defendant John Fair as 
agent for A. J. Schaeffer claimed the property in the goods and chattels 
by virtue of \a chattel mortgage given to said A. J. Schaeffer by C. B. 
Nichols and that possession had been taken of the property under the 
insecurity clause in the said chattel mortgage. 

Issue was joined on the first, second, third and fourth pleas. 
To the fifth plea plaintiff filed a replication concluding with a verifi- 
eation by which replication plaintiff claims ownership of the property 
and setting forth as a basis for its ciaim of owership and right to 
immediate possession thereof, that at the time the said C. B. Nichols 


gave the chattel morgage to the said A. J. Schaeffer covering the goods 





d chattels involved in the replevin suit and for some time prior there- 
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a. 

to the plaintiff was the owner of the goods and chattels and was 
entitled to immediate vossession thereof; that said C. B. Nichols 

had possession of said property for the purpose of storing the same 

and displaying it in his place of business at Belvidere, Illinois, 

and held the same in trust for the plaintiff; that the said C. Be 
Nichols signed a trust receipt covering and describing each motor car 
in detail in and by which trust receipt he acknowledged the ownership 
thereof in the plaintiff; that he, the said Nichols agreed to keep 
said motor vehicles brand new and not to operate them for demonstration 
Or otherwise; that he would not sell, loan, deliver, plodge, mortgage 
or otherwise dispose of said motor vehicles to any person until after 
‘payment of amounts which were shown on original release orders which 
Were held by the First National Bank of Belvidere. That the Pirst 
‘National Benk of Belvidere, as agent for plaintiff held the trust receipts 
“@overing the said goods and chattels. That Nichols had possession of 


said property for the sole and only purpose of storing and displaying 
‘them and for no other, that this wes the only privilege that he had to 
exercise over said property. That at any time during the four months 
period from February 12th, 1924, (date of chattel mortgage) in case 
Wiehols still had possession of same for storing only and in case he met 


the payments stated in the original release orders held by the Fist 
K 










tional Bank as agent for plaintiff, specially describing each motor 
ehicle, the First National Bank, would have accepted the money, turned 











over the duplicate release order covering and describing the respective 





ot or vehicles and turned over to said Nichols the trust receipt he had 
igned covering the respective motor vehicles, had he made these pay- 
ts, the First National Bank would then have released to him the 

s and chattes or any respective one of them; that the property 

$s mever released to him by the said First National Bank, but con- 

ed to be in the constructive possession or possessory control of 
antiff at all times, who had the legal title thereto. That the 


fs in question were originally in the ownership of Oskland Motor 
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ba 
a. 
5. 
Car Company and that said company did send the,ears in question to the 
city of Belvidere under a bill of leading designated as "order bill of 
lading shipper's orders," and consigned to the Oakland Motor Car Company 
at Belvidere, Illinois, the Oakland Motor Car Company being the con- 
signor and the consignee, which Order Bill of Lading provides that the 
Chicago and Northwestern Railway Company, being the carrier, was to 
notify C. Be Nichols when the cars arrived at Belvidere. That with 
seid Bill of Lading was a certain sight draft sent by the Oakland 
Motor Company to the First National Bank of Bhlvidere, instructing said 
bank to act as agent for the Oakland Motor Car Company, and also the 
mete Motors Acceptance Corporation, and to handle said goods for both 
ot said companies with specific instructions to the bank in the handling 
of said cars. That among the papers sent to the bank was a bill of 
sale from the Oakland Motor Car Company, to the Generel Motors Acceptance 
Corporation, and on account of said Bill of Sale, the General Motors 
Aeceptance Corporation became the owner of the said cars and on sccount 
thereot was entitled to immediate possession of said cars, which fact 
was known to the defendants, which is evidenced by the following recital 
in the chattel mortgage of appellees which is set out as follows: fhis 
mortgage is given expressly subject to all rights, liens and claims of 
the General Motors Acceptance Corporation who have first and prior 

ights and liens over the above cars and this mortgage is given subject 
to the rights and liens of said corporation.” That on account of said 


Provision in the mortgage the defendant Schaeffer dealt with Nichols, 












as an innocent party but as a person who knew all of the conditions 
rrpunding the title to the property in question, and that the cars 
ferred to in the chattel mortgage were the same cars mentioned in the 
1 of sale from the Oakland Motor Car Company to the General Motors 
septance Corporation. 

The defendants filed a demurrer to the replication of the 
nintiff to the fifth plea of the defendants. The demurrer was general 
na speciel. In the general demurrer the defendants state that the 
ters and things stated in the ssid replication are not sufficient in 


aw for the plaintiff to maintain the sforeseid said replication and 
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Betion and that the defendants are not bound by law to answer the same 
ina this they are ready to verify. And for special causes for demurrer 
.. the said replication of the plaintiff to the said fifth plee of the 
Ritendents, the defendants say that the said replication is double, and 
sets forth two or more alleged grounds of defense, and causes and reasons 
why the plaintiff is not barred from ma@intaining its action on account 
of any matters or things alleged, averred and set forth in defendant's 
peta fifth ples, to-wit* (1) Because in the mortgage under which the 
defendonts claim in said 5th plea the right to the possession and owner- 
hip of the property herein described, have recognized alleged superior 
rights er claims and liens and existing rights and liens of the plain- 
tire, and that therefore the defendant's are barred from heaving the 
possession and ownership of the said property as against the plaintiff; 
(2) because the plaintiff sets up, avers and alleges that it, the 


pleintiff, held and claimed the ownership and possession of the property 







escribed in its said replication under and by virtue of an alleged 
2 st agreement and trust arrangement, and that the said goods, chattels 
end property mentioned in the said replication was the subject of bail- 
ment and the possession and ownership thereof was only constructively 
in C. B. Nichols and that the real possession and the real ownership 

the goods and chattels akleged in said replication and in plaintiff's 
. was and existed in the plaintiff and not in the ssid CG. B. 


Nichols nor in the defendants in manner sand form as the defendants 













Glaim in their ssid fifth plea. 

The replication to the fifth plea, bo our minds, sets up ea 
state of facts, which if true, shows ownership of the property in question 
to be in the plaintiff and the right to immediate possession thereof as 
contemplated by the Unifomm Sales Act. The facts as set forth in ssid 
eplication establish a conditional sk® sales contract if they be true, 
nd the demurrer admits them to be true. ‘The fect that the replication 
cites and sets out a provision of the chattel mortgage does not nec- 
sarily make the replication double because after stating the condi- 
ons under which Nichols had the possession of the automobiles it. 
ates that Schaeffer had knowledge of the circumstances under which 


chols held them and thet Schaeffer knew that he was takings the 
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chattel morteage subject to the rights of the plaintiff. The replication 
therefore, pleads such facts as constitute a conditional sales contract 
With the further averment that the defendant Schaeffer had knowledge 
that Nichols had possession of the automobile in controversy subject 
to the rights and interests of the plaintiff. 

In a long line of cases it has been held in Illinois that if 
8 person sells to another a chattel on condition that the price shall be 
paid within a certain time, and the seller retains the title in the 
meantime, and the seller delivers the possession of the chattel to the 
buyer so as to clothe him with an apparent ownership, a bona fide 
purchaser, or execution creditor of the buyer, is entitled to protec- 
tion and to a prior tight to the property against the claim of the 
original owner. Heibrunn vs Ellsworth, 190 Ill. App. 588; Gilbert vs 
Heti ons Cash Register Co.., 176 Ill. 288; Van Duzpr vs Allen, 90 Ill. 
499; Michigan Central R. Re Co. vs Phillips, 60 Tll. 190; Murch 
we Wright, 46 Ill. 487; Detchem vs Watson, 24 Ill. 591; Brundage vs. 
camp, 21 Ill. 330. 


BP 


It has also been held that secret liens of this kind are 


oa “a4 


dulent end cohtrary to the policy of the Laws of Illinois, and 
:.. not be enforced. Rhodes vs Mo. Savings Co. 175 Ill. 621, 














All of the cases above cited were decided before the Uniform 
Sales Act was adopted in Illinois. Prior to that time conditional sales 
were @llegal in Illinois, and the courts refused to enforce such con- 

: ts even when made in a state where they were valid and binding. On 
1, 1915, the Uniform Sales Act went into effect. Its provisions 
in conflict with some of the decisions in this state. One of the 
pects in which this statute changed the law was with reference to 
ditional sales contracts. Section 20 provides that "where there is 
tract to sell specific goods, or where goods are subsequently 
ropriated to the contract, the seller may, by the terms of the 

atract or appropriation, reserve the right of possession or property 


Mi the goods until certein conditions have been fulfilled. The right 
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f possession or property may be reserved notwithstanding the delivery 

? the goods to the buyer or to a carrier or other bailee for the 
‘purpose of transmission to the buyer." Cahills Ill. st. ché.121 a. PeLlde 
In Scherer - Gillette Co. vs. Long, 318 Ill. 432, the opinion 
was rendered after the instant case at bar was decided by the trial court, 
a it was there held that this section changed the rule in Tllinois as 
‘to conditional sales contracts; that the statute recognized the 

yelidity of conditional sales with reservations of title in the seller; 
‘thet when there is no basis for an estoppel against the seller, that no 
itle can be conveyed by the buyer of goods under a conditional sales 
eontract; even though the buyer has possession of the goods and the 
urcheser from the buyer had no notice of the reservation. To the 

line effect is the holding in Graver Bartlett Nash Co. vs. Peter Krans, 
George Nelson, 239 Tll. Appe 622. 

Before the passage of this statute the refusal of the courts 
of this state to enforce foreign conditional sales contracts even under 
ie doctrine of comity was based upon the grounds that such contracts 
were fraudulent under the law of this State, or contrary to our laws 
Ad should not be enforced to the prejudice of our citizens who mi ght 
: demends against the vendee. ‘he Uniform Sales Act entirely removed 
ais reason. 

There is nothing in this record to show or indicate that there 
) any basis for an estoppel against the seller. We conclude therefore, 
at the court erred in sustaining the demurrer to the replication to 

he defendants fifth plea. 

| The juggment of the Circuit Court of Boone County is reversed 


d the cause remanded. 


Reversed and Remanded. 
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SbATH: OF ILLINOIS, | _. 
SECOND DISTRICT. Gee 1, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 


in and for said Second District of the State of Illinois, and keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 
the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix, the seal of 

said Appellate Court, at Ottawa, this (7 day of 

é : ar in the year of our Lord one thousand 


Ve ae 


Clerk of the Appellate Court. 
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AT A TERM OF THE APPELLATE COURT, / 





Begun and held at Ottawa, on Tuesday, the sixth day of 
April, in the year of our Lord one thoubsnd nine 
hundred and twenty-six, within and for the Second 


District of the state of Illinois: 2 47 T.A. 635 


Present--The Hon. AUGUSTUS A. PARTLOW, Presiding Justice. 





Hon. THOMAS NM. JETT, Justice. 
Hone NORMAN lL. JONES, Justice. 
JUSTUS Le JOHNSON, Clerke 





E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
APR 16 1926 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 
following, to-wit: 
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@ust C. Bloom, August Johnson, 
Ibert Lindquist, and Ray Nelson, 


Appellees, 


VSe 


ity Consolidated School a et 

District No. 76 of Henry County, > 4 } i A og Sy me 
Tllinois and Willis Negston, August N. ee SE Oe eee 
Peterson, F. J. Johnson, Fred Sampmel-~ 
gon, Frank Ericson, Franklin Johnson Appeal from the Circuit 
and William Wimmerstedt, the Members Court of Henry County, 
Officers of the Board of Educa- 
A of Said School District, the 

ity High School District No. 
195 of Said County and A. E. Anderson, 
Philip Brood, Titus Samuelson, Charles 
NW. Engnell, Luther Hultgren, the 
fficers and Members of the Board of 
Education of Said School District, 

jimore Brood, School Dreasurer of the 
wn of Andover, Henry County, Illinois. 







Da 
Appellants. 


Jett, J. 

i Gust C. Bloom, August Johnson, Albert Lindquist, and Ray 
Telson, appellees, filed their bill in the Circuit Curt of Henry 
Baxi y against Community Consolidated School District Noe 76 of Henry 
County, Illinois and Willis Negston, August N. Peterson, F. J. John- 


‘60n, Fred Samuelson, Frank Ericson, Franklin Johnson and William Wim- 













merstedt, the Members and Officers of the Board of Education of said 
School District, The Community High School District No. 195 of said 
County and A. E. Anderson, Philip Brood, Titus Samuelson, Charles N. 


Engnell, Luther Hultgren, The Officers and Members of the Board of 


fendants, (appellants here) from erecting a school building upon a 
tain site, selected and determined upon by the Board of Education. 

The ground for the injunction, is that there was no affirmative 
vote of the voters of the said school districts, selecting the proposed 
site on which to erect the building. A trial was had and the chencellor 
found for the appellees, and against the appellants, and enjoined them 
iS prayed for in the bill of complaint, and entered a decree accordingly, 


rom which decree appellants have prosecuted this appeal. Appellees 
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are voters and tax payers of the two school districts. That there had 
peen no affirmative vote, selecting the proposed site on which the 
building was to be constructed, is conceded by appellants, but they 
gontend that the varg#ous provisions of the School law relied upon by 
appellees, have no application to the situation here, because the 
statute applies only to the selection of sites, which are to be purchased, 
and that the site herein in question, is a dedicated one, and for that 
reason, and under the statute, the Board of Education has the right to 
accept gifts and donetions of school house sites. 

There is no serious dispute about the facts in this ppoceedinge 
So far as the merits of this controversy sare concerned, the question 
presented on this appeal is as follows:- Since the amendment of 1923, 
gan a Board of Education lawfully locate a school house site, or build 
a school house thereon, without having first obtained the authority of 
the electors of the district? And in connection with this main question 
Gan a Board of Education take the initiative in selecting a site and call 
en election for that purpose, without being petitioned therefor, by not 
fewer than three hundred legal voters of such district, or by one-fifth 
of all the legal voters of such district? And in the event no school 
site receives a majority of the votes cast at such election, is it the 
duty of the Board of Directors to call a supplimentary election at which 
the sites receiving the highest and next highést number of votes at the 
first election shall be voted upon, and that then the site receiving the 
majority of the votez's cast, on such proposition shall be the school 
house site for such district? 

2 Under the school law as it existed for a mumber of years prior 


to 1923, a Board of Education which had the same powers as a Board of 








001 Directors, had statutory authority to select a suitable school 
usé site, provided, that on the submission of the selection of a 
2001 house site, to the voters of the school district, they failed 
select a suitable site by 2 majority vote. This law was changed by 
he legislature in 1923, when it passed an Act, entitled "An Act to 


Sections 40 and 127 of "An Act to Establish and maintain a system 
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free schools," approved June 12, 1909, as amended. Illinois Session 
Zaws of 1925, page 606. 


ah Section 127 of the School Law so far as it is applicable to 


the question under consideration, as amended is as follows: 


ip "The Board of education shall have ell the powers 
: of school directors, but subject to the same limitations, 
e and in addition thereto, they shall have the power, and 


it shall be their duty * * *; Fifth: To buy or lease one 
or more sites for school houses with necessary ground, and 
to purchase, build or move a school house, but if shall 

not be lawful for such school board of education to pur- 
chase or locate a school house site, or to purchase, build 
or move a schoog house, unless authorized by a majority 

of all votes cast on this proposition at an election called 
for such purpose in pursuance of a petition signed either 

by not fewer then three huné#red legal voters of such 
district or by one-fifth of all the legal voters of such 
district. If no site shall receive a majority of all the 
votes cast at such election on this proposition, the board 
of education shell call a supplementary election st which 
the sites receiving the hightst and next highest number of 
votes at the first election shall be voted upon, and the 

site receiving the majority of the votes east on such pro- 
positions at either election shall be the school site for 
such district; end the board of education shall have the 
right to take and purchase the same for the, purpose of a 
school house site, either with or without the owner's consent, 
by gondemnation or otherwise. Provided that no site shall 
be placed upon the ballot unless petitioned for by st least 

ten legal voters of the district; said petition shall recite 
the location, size and price, or in case condemnation proceed~ 
ings are contemplated, the maximum-estimated price of the 
proposed site and shall be filed with the clerk of the Board 
of education at least ten days prior to the election. An 
abstract of the information recited in s id petition in re- 
ference to the location, size and price of the proposed site 
shall be plainly printed on the ballot, and in no case shell 
the board of education purchase any such property for a greater 
sum than the price or msximum estimeted price stated 

upon the ballot." 
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From said Section 17, it will be observed that "it shall 

ot be lawful for such school board of education to purchase or locate 
School house site, or to purchase, build, or move a school house, 
mless authorized by a majority of all votes cast on this proposition 
% an election called for such purpose, in pursuance of a petition 
ignea either py not fewer than three hundred legal voters of such 
district, or by one-fifth of all tHe legal voters of such district." 

: statute provides only one way for the selection of a school house 


be, and that way is provided by Section 127 of the School law above 


In Bierbaum vs. Smith, 317 Ill. 147, the trustees of schools 
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is township, in Madison county, filed a petition for the condemnation 
of certein real estate for a site on which to construct a new school 
building, for a community consolidated school district. {he petition 
was based on the holding of a special election in May, 1925, in that 
district, for the purpose of voting upon the proposition of locating 
@ school house site and authorizing the board to purchase the same, and 
the subsequent action of the board of education in selecting the site 
im question, no site having received a majority of all the votes cast 
at the election." The county court dismissed the petition and an appeal 
was prosecuted to the Supreme Court, and at page 149 the court said:- 
"A valid election, to seleet a school house site, 

is a condition precedent to the maintenance of condemnation 

proceedings to procure such site. Appellants having failed 

in this case, to show by competent evidence that a valid 

ekection for that purpose had been held, the court properly 

dismissed the petition." 
The facts in that case are not unlike the facts in the case at bar. 
There, as here, an eleetion was held for the purpose of voting upon 
the question, among others, of locating @ school house site, and no site 
having received = majority of all the votes cast at the election, the 
beara of education attempted to select the site, and the court in effect 
hela that the statute means just what it pays, thet in order to legally 
select a school house site, the statutory method must be pursued. Since 
the amendment of 1925, the board of education has no power, whatever, to 
select a site, but if the electors fail in the first election to select 


one, then it is the duty of the board of education to call a supplemen- 
tery election, which if pursued, is bound to result in the selection of 










A site. The power to select « school site is lodged with the electors 

of the district. The legislature has expressed a well defined purpose 
Dive the residents of every school district the right 

0 select the school house site. The wisdom of the legislature in this 
behalf is obvious and it is the duty of the court to give full expression 
‘their approval thereto, as a matter of sound policy. \/e do not think 
? contention of appellants is tenable. 

| In the argument of this case on the part of appellees, it was 


ed that there was no file mark showing thet the certificate of 


: Laas het ne is cae A 
- . ya > ne € ned i t 


goitsnmeinoo edd rot notitte s beltt .yiawoo nmeathba at. 0. tana 




























foodeg wer 8 jountunce od dotdw oe .etia <« tot etatae. Leer ate 
nolttseq ed? .dolidalh Spadan betsitloanoa Yekammmos,.@ Tokay 
jadt oi ,esefl .yaM at noitoels [stooqa s to BREE TOR" ‘edd a0. boas 
gnuitseol to none iucniien edt, smog 3 ekdow to oso, aus x08 ae J 
bas ones. eit easdorsq o¢ btgod edt gnistsedive baa, ette, easton 2 
etia odd goivoe los ‘gf nottsorbe to brsod. odd to. nottoa tnewpea 
gaso aetoyv odt Ifa to ystixo fem. as Bevieoes gihived otta Om noth 
Iseqqs os bas de teak! edt boealmetb duu00 yinuweo ed? ‘NywoRtpele of 
~:Sisea txsco ont ®@AL ogsq ts bus trod pmioreq odt of bodsoen 
,etie savod Locdos s toeloe. oF foltteele bitey A" 
noltanmebsod to sonenstutem edt of trebeserg soistinoo 2 et. 
Betist anivead atasIfeqqs ..stie dove. oxvootq of. agakbe ei 
bilsy s tedt sonsbive tueteqaos yd woda o+ ,easo, eldd ek 
ylxegorg txyoo odd ,bLlod nas Sed esogrrg tedt sot, moitoefe 
" ,noitited. edz beaaimelh 
.t3d is sass sdt ai etost edt sitios don era. eaao sett ok at 
mogsr gaitoy to seoqzug edt tot. sled agw nokteete ie .gred aa & 8 
etta on Sua ,otte eevod IToodoe s antisool to ereido gioins ER 
eit wottae ls edt ta tas estov.odt ifs a8 ‘vetiobem 6. bovieoet 
toetis ak trvoe edd bus ,otla edt tooLen ot bodquotés, aoitsoube to 
eligsel ot sehto mi teadt ayee ti tadw test amsonr oiutede. ont te 
nigel “sbewex coq 9¢ ¢aum boddem yrotutate one oti. eanod foodea 
os te edaiw .towog. on asd notisesbe to hrsod ‘end © -6ger ‘to. toe 
toelea of noitoele tatit edt of Liet exotesle odd ti dud atin s 
-xenelgaue a Liss ot mottsoube to-biged edt .te yas edt at. ES 
to neitesiss sit mf tiveet of bawod at ,beuateg Sf foketw mott 
erotesio sit ditin begzbel at etie Loodoa s toeleez ot xowog ef 
sacgreq Sentieh [few « boanerqze sad oxrtaLaiget of? «tobsdah 
digix edt totxtetb Loedoe yreve to etneh teen edt 
—aidt sf otutalaigel eit to mobeiw ed® .etia saved Loosiog ext 


neteaoiqxe fist ovig ot tusoo salt ho gieb edt ai tt bug asokvde 





inidt tom ob oW .ayotlog bayee te tediam 6 em ,oteredt Laverggs 


-oldanet at atnuslloqqs to x0 tte I 








yidence was filed in the office of the clerk of the Circuit Court. 
ppellants suggested a diminution of the record. <A certificate from the 
Lerk of the Circuit Court of Henry county in answer to the suggestion 
0 the diminution of the record, shows that the certificate of evidence 
as filed July 7th, 1925, which was in due time. 

We conclude, therefore, that the decree of the Circuit Court . 
f Henry county should be affirmed, which is accormingly done. 


Judgment affirmed. 
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ScATH OF ILLINOIS, { .. 
SECOND DISTRICT. (ia J, JUSTUS L. JOHNSON, Clerk of the Appellate Court, 
in and for said Second District of the State of Hlinois, and keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in 


the above entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal of 
said Appellate Court, at Ottawa, this- c FAD. 9 dir, of 
Eat in the year of our Lord one thousand 


nine hundre 





Clerk of the Appellate Court. 
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William W. Wheelock ae a iam G. Bierd, Receivers, 
Chicago & Alton Railros Co., Plaintiffs in Error. 


ca 
Error to Circuit Court of Pike County 


Ps 


NIEHAUS, P. J.” 


This action was brought in the circuit court of Pike 
county by Edward Gross, defendant in error, to recover 
damages for injuries sustained while attempting to board 
a moving freight train of the Chicago & Alton Railroad 
at Granite City, to ‘steal’ a ride to Alton. It is clear 
that the defendant in error, in making the attempt to 
board the train was a trespasser; but the declaration al- 
leges, that while the defendant in error was making the 
attempted to board the train, one of the servants of the 
plaintiitts in error, operating the road as Receivers, neg- 
ligently ordered the defendant in error to get off the 
train; and unlawfully, wantonly and wilfully struck the 
defendant in error, and shoved and kicked him off of the 
freight car, which he was trying to board; and thereby 
caused him to fall under the moving train, whereby he 
was injured. A trial of the case resulted in a verdict and 
judgment for the defendant in error, fixing his damages 
at $13,555.00. This appeal is prosecuted from the judg- 
ment. 

A number of assignments of error are pointed out 
in the arguments of counsel for plaintiffs in error; but 
for the purposes of this opinion, it will be necessary on- 
ly to consider the main ground urged for reversal of the 
judgment, namely, that the verdict of the jury is mani- 
festly against the weight of the evidence. 

The defendant in error rested his case on the testi- 
mony of one witness, Peter Dailey, who was his compan- 
jon in the attempted freight train ride from Granite 
City to Alton. This 

Page 1 

witness testified, that he and the defendant in error 
had decided to catch the train; that it was arranged, that 
the defendant in error should catch it first; that the train 
came along going north, and traveling at the rate of 
about 15 miles per hour; there were about 40 cars in the 





train, with a caboose on the rear end; that the defend- 
ant in error attempted to get on the third car from the 
caboose—a box car; and that he got on the front end of 
the ear, on an iron ladder; that there was a coal car im- 
mediately in front of the box car; that the sides of the 
coal car were about half as high as the box car; and that 
las the train came along, the defendant in error ran with 
it, grabbed hold of the ladder, and jumped into the stir- 
rup; that after the defendant in error got up on the lad- 
der, the witness saw a man (whom he afterwards testi- 
fied was the conducteor.) standing between the box car 
and the coal car; and that this man made an attempt to 
get over to the defendant in error, and that as he did, 
the witness ran with the train to see what the man was 
coing to do with the defendant in error; that the man 
said something to the defendant in error, but the wit- 
ness did not know what he said; that he ran with the 
train up on the top of a little bank just te the east of the 
ties, that there was a level foot path there; that the man 
was on the top of the coal car, and stepped off of it; and 
that the witness said to the man—‘hey, what in the H— 
are you trying to do?” and the man came down with his 
foot on the defendant in error’s hand, and hit him in the 
face with his fist; and that the defendant in error fell: 
that he hit the bank, and as he did, he flew or rolled 
against an oil box; and the oil box struck him in the 
back. That when the defendant in error was kicked, 
witness made a grab for him, but did not get hold of 
him, but missed him; that witness kept on running, mak- 
ing grabs at the defendant in error—then the oil box 
got him in the back; and as it did, some way his foot got 
under the wheels. 

Dailey’s testimony to the effect that the defendant 
in error was injured by being kicked off or knocked off of 
the train 

Page 2 

by Howard Hensley, the conductor on the train, was 
at variance with the testimony of at least six persons, 
who observed the occurrence, and who were called as wit- 
nesses for the plaintiffs in error. G. T. Kemp, one of 
the brakeman on the train in question, testified, that he 
was standing on the steps of the caboose, as the train 
approached 19th street in Granite City, the scene of the 
accident; that he was standing on the steps of the ca- 
boose to receive orders from the station agent as the 
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train passed the station; and was looking ahead, and saw 
what took place: ‘that, as the train approached 19th 
street, he saw two men standing there; that they might 
have been coming from the other side of the track—that 
they kind of walked that way, about middle ways of the 
train; and when they got up close enough to the train, 
the middle of the train had moved on, and a fellow start- 
ed to catch the train. The best he could tell, about 
where the man first attempted to get on the train, was 
at a point eight or nine cars ahead of the caboose.’ The 
man did not succeed in getting on at the first attempt. 
but let that car go by, and made another attempt. It 
looked as if the second attempt was the next car that 
came along. He got hold of the grab iron of the car, and 
‘it seemed like the train was going faster than it had: 
and it dragged him down or something; the car ketched 
him in the back, and he hit on the ground.’ The speed 
of the train was then about 18 miles an hour. Theodore 
T. Ayresman, another brakeman on the train in ques- 
tion, testified, that he was in the cupola of the caboose, 
keeping a lookout; and from this position could see, and 
did see, what happened. His testimony is as follows: 
“As we approached the first street south of the depot, I 
saw one fellow,—he ran along the side of the train—I be- 
Heve there were two—one of them was standing over to 
the side, and it didn’t seem like he was running after the 
train. I watched this fellow,—he tried to get hold once 
or twice, and it seemed like about the second or third 
time he got hold with his left hnad, and it swung him 
around. and the car or something 
Page 3 

hit him and pushed 
him forward—it looked like he went completely under 
the train; I hollered to the conductor to pull the air, we 
have run over a man.” George Schwartz, a contractor, 
residing in Granite City, testified, that he saw the acci- 
dent, that he was sitting in an automobile with Mr. Cass- 
idy, about 25 feet east of where the accident occurred. 
His testimony is as follows: ‘My attention was attract- 
ed to the two men standing en the sidewalk, and one of 
’ them tried to get on the freight train. He tried several 
times, and he was thrown back, one time he fell down on 
his hands and knees, and was almost thrown under; and 
he attempted to get hold of the second car that came, 
and he was dragged under the freight train. He would 
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eet held of it, and in trying he would be thrown around, 
he would talk and laugh with the other fellow that was 
standing on the sidewalk. It was a box car he was at- 
tempting to get on when he finally went under the 
wheels.” § W. Cassidy, publisher of the Granite City 
Post, testified as follows: ‘At the time of the accident 
to the boy at 19th street, | was sitting in my automobile 
with Mr. Schwartz, about 25 or 30 feet east of the train, 
facing the train. When we stopped, there were two 
yeung men standing alone next to the train as it was go- 
ing by—wwhat attracted my attention, the smaller of the 
two was attempting to get on the train; I would judge he 
made about four or five attempts to get the train. He 
would run along the side of the car, one time he grabbed 
the handle of the bars and partialiy grabbed them; 
and fell down on his hands and knees; other attempts 
looked to me as if he didn’t touch the handle bars—the 
last time he grabbed, the speed of the train switched him 
uncer the box car.” GW. Gowherd, who was the cross- 
ing switchman at 19th street in Granite City, testified as 
follows: “Tt remember the accident that occurred on 
19th street, when a young man got his lee badly injured. 
“<< There was a couple of young men, that appeared to 
me came across from the east side like they were going 
on the west side. They came by me, and walked over 
to the train which I had flagged. They 
Page 4 

stopped in the 
street and stood there a little bit—directly one stood out 
in the street and grabbed the iron—the strap you take 
hold oef—and it threw him down on his’ knees in the 
street. Then he got up and ran after the train. I count- 
ed thirteen steps, which would make it about 39 feet. 
and he grabbed it again, and it threw him under the 
wheel.” Geerge Thempsen, a crossing switchman of the 
Terminal Railroad Company, testified as follows: “I saw 
the accident which, occurred on 19th street in Granite 
City on Sept. 4, 1923. I was going west on 19th srteet. 
I stopped right across from the watchman’s shanty. *** 
i was acquainted with the watchman, who was flagging 
the train. I waited to talk to him. While I was waiting 
I saw a man go out a little past the middle of 19th street, 
and ne ran with the train, but failed to get hold, so he 
went back to the south side of the crossing, and ran again 
with the train. I think he made three runs—I know he 
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made two runs—-and the last run he made, he grabbed 
for the train and it threw him to the ground and he did 
not get up again.” 

Anda the testimony of these witnesses about how the 
defendant in error received his injuries, is in harmony 
with the defendant in error’s own statement about the 
matter, which appears in the testimony of Dr. J. J. Fitz- 
gerald, a physician residing in Granite City, who was 
called upon to gige him first aid, after the defendant in 
error had suffered the injuries in question. The doctor 
testified that the defendant in error’s statement to him 
about how he was injured, was as follows: “He told me 
that he was hopping this train and fell under the wheels 
—fell under the train.” It may also be pointed out, the 
evidence in the record conclusively shows, that conductor 
Hensley, whom Dailey testified, was the man that struck 
and kicked the defendant in error, while attempting to 
board the tram, was, at the time of the accident, sitting 
at his desk in the caboose making out reports; and that 
Ayresman, the brakeman, when the defendant in error 
fell under the train, called on him to stop the train; 
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Hensley 
at once stepped out on the rear platform of the caboose 
in which he had been sitting, released the air valve and 
stopped the train. 

In this condition of the proof, it is apparent, that 
the verdict of the jury was manifestly against the weight 
of the evidence; the judgment on the verdict is there- 
fore erroneous. Belden v. Innis 84 Hl. 78; Donelson v. 
E. St. L. & S. R. Co. 235 Il. 625. 

The judgment is reversed and the cause remanded. 

Reversed and remanded. 
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The People of the State of Iinois, Defendants in Error. 
vs. 
Oliver Lindsey, Plaintiff in Error. 
Error to County Court, Morgan County. 
NIEHAUS, P. J. 


In this case the state’s attorney of Morgan county 
filed an Information in the County court containing six 
counts, against the plaintiff in error, Oliver Lindsey, 
charging him with unlawfully manufacturing intoxicat- 
ing Hauor, and with unlawfully owning, and having an 
interest in a certain still; and with unlawfully maintain- 
ing a certain still. The plaintiff in error made a motion 
to quash the Information, and each count thereof; and 
the state’s atterney made a cross motion for leave to 
amend the Information. The cross motion of the state’s 
attorney was allowed by the court; and thereupon the 
state’s attorney filed an amended Information. A mo- 
tion was then made by the plaintiff in error to quash the 
amended Information, and each count thereof, which 
motion was denied; whereupon plaintiff in error pleaded 
not guilty. A trial followed upon the amended Infor- 
mation; and the jury returned a verdict finding the plain- 
tiff in error guilty in manner and form as charged in the 
4th and 6th counts of the amended Information; and the 
plaintiff in error was thereupon sentenced to six months 
imprisonment on the Illinois State Farm. This writ of 
error is prosecuted from the judgment of conviction. 

Tt is insisted by the plaintif in error, that the trial 
court was in error, in allowing the state’s attorney to 
file an amended Information under the leave given to 
amena the original Information. It may be said with 
reference to this contention, that the record discloses the 
fact, that the leave given the state’s attorney was gen- 
eral in its terms, and sufficiently broad to include the 
amendments contained in the amended Information; 
there was therefore no legal impropriety in the 
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making of the amendments in the form of an amend- 
ed Information. 

It is also urged, that the verdict of the jury was con- 
trary to the evidence; and that there was not sufficient 
evidence adduced to show plaintiff in error’s guilt of the 
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charges contained in the 4th and 6th counts of the Infor- 
mation, beyond reasonable doubt. We are of opin- 
ion, that the jury were fully warranted in reaching the 
conclusion, from the evidence, that the plaintiff in error 
was the owner of the still referred to in the Informa- 
tion; and that he maintained the still at the residence of 
the witness, George Willerton, in Morgan county, for the 
purpose of the manufacture of intoxicating liquor. 

We find no substantial error in the giving of the Ist 
and 9th instructions complained of, nor in the refusal of 
the court to give instruction No. 33 for the plaintiff in 
error. It was proper to instruct the jury that the In- 
formation was of itself a mere accusation or charge 
against the defendant, and not of itself any evidence of 
his guilt, as statea in the refusal instruction; but the 
plaintiff in error added another proposition, namely, that 
no juror should permit himself to be to any extent in- 
fluenced against the plaintiff in error on account of the 
Information. The latter statement was misleading in 
this respect, that the jury could have inferred, that the 
Information was not to be considered by them for any 
purpose. While the Information shouldn't be consider- 
ed as evidence, the jury should consider the Information 
in connection with the evidence, as an accusation and 
charge. It may also be said in this connection, that the 
instructions given for the plaintiff in error fully and 
strengly emphasized, that the plaintiff in error could be 
convicted only by evidence; and that this evidence must 
show his guiit beyond a reasonable doubt; and that he 
was presumed to be innocent until evidence of the char- 
acter and conclusiveness referred to, was adduced against 
him. 

We find no reversible error in the record, and the 
judgement of conviction is therefore affirmed. 

Affirmed. 

Page 2 


Tee ea fs] 

eons 

i) ete 

NOnOD 

EMO SID ater 

i Psarmsetacn ah ted) farce tial y 

Nea AW siosd gest, font 
esoistet.| 


sens 


ST tit 


74 


eeu cy 
Wert 
417 3 viol fF Git Be) URE Ff SEIRAS 
ancitoaseae 
trae. Wlonorta - 
viel vice bsturyoos 


Wigs Bint wiviie 


NGM luvoowni 4d of beduisog), enw 


os heasbhe naw vod hovrstey eeunsvisdlonoes has toto 
sated 
ioste stdietayet ont ba ov 
ib it asiisiviins io drenabue 
scent A 
cs yea ae 








4 
é =, 
General No. 7905. Agenda 13. 
\, George Darrah, lee. 
Jesse W. Wate, Appellant & A ¢ re 
‘ = } ees | » as 8) 


NIEHAUS, P. J. 


This suit was brought by the appellee, George Dar- 
rah against the appellant, Jesse W. Wade, to recover the 
value of a certain amount of corn which the appellee 
claimed he purchased and was the owner of, and which 
was converted by the appellant to his own use. ‘There 
was a trial by jury in the circuit court of Pike county, 
and a verdict and judgment in favor of the appellee for 
$114.65. This appeal is prosecuted from the Judgment. 

The only questions raised on appeal by the assign- 
ments of error is, that the court erred in overruling the 
appellant’s motion for a new trial, and the rendition of 
the judgment for the appellees; no specific reasons are 
presented or argued in the briefs to sustain the errors 
assigned. The matters argued by appellant concern con- 
troverted questions of fact, namely, whether the appel- 
lee purchased the corn in question, and whether he was 
the owner of the corn at the time the appellant took 
possession of it, and converted it to his own use. The 
jury which heard and saw the witnesses that testified 
about this matter, found in favor of the appeilee on 
these issues of fact: and the finding of the jury was sus- 
tained by the trial court. In this state of the record, 
this Court would not be warranted in holding that the 
trial court should have granted a new trial; and the over- 
ruling of the motion for new trial cannot be considered 
as error. The judgment is therefore affirmed. 

Affirmed. 
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A. Vonrag, Appellee. 
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Wabash Rail; vay Company, Appellant. 
Appeal. from Géunty Court, Christian County. 
Pl 
NIEHAUS, Po J" 


In this case the appellee, A. Vonruden, sued the ap- 
pellant, Wabash Railway Company, before a Justice of 
the Peace in Christian county, to recover damages for 
injuries to two mules, which with a consignment of 
mules had been transported by two railroads from Mor- 
risonville. Illinois, to Memphis, Tennessee. There was a 
trial of the case in the county court on appeal from the 
judgment rendered by the Justice of the Peace, which 
resulted in a verdict and finding in favor of the appellee, 
assessing his damages at $180.00. Judgment was ren- 
dered against the appellant on the verdict of the jury; 
and this appeal is prosecuted from the judgment. 

The appellant urges for reversal of the judgment 
that ‘there was absolutely no evidence of any misconduct 
or neglect on the part of the appellant railway company; 
and that there were only two animals injured; and that 
the nature of the injuries to these were such that very 
likely could have been caused from kicking and fighting, 
due to the restlessness among the animals themselves.. 
The record discloses, that the injuries to the mules in 
Guestion occurred during their transportation from Mor- 
risonville to Memphis; that the consignment of mules 
were received at Morrisonville by the appellant railroad, 
and carried to East St. Louis, and at that point trans- 
ferred to the Illinois Central Railroad, which carried 
them to destination; that when received by the ap- 
pellant railroad the mules were all sound and uninjur- 
ed; but when the consignment arrived at destination the 
two mules in question were found to be in an injured con- 
dition. 
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Fred Secrest, who was present when the mules 
were unloaded, testified, that he saw them unloaded; and 
at that time one of the mules ‘had a bruised knee, which 
was pretty bad;’ also, ‘that it’s leg was swollen in front; 
and that the other mule had its hock injured.’ The in- 
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juries to the mules were more particularly described by 
the appellee, who saw them shortly after they had been 
unloaded. He testified with reference to the injuries, 
that “ene brown horse mule had a front knee all bunged 
up and swollen; and had a knee about as big as my head.” 
* “Another one had its hock cap injured, and his leg 
was swollen about three times as large as it should have 
been.” No evidence was offered, and none appears in 
the record, tending to show that the animals were vi- 
cious; or that they had propensities such as would likely 
cause them to kick or fight among themselves, nor which 
would iikely have resulted in the injuries described. It 
may be said concerning the contention of appellant that 
there was no evidence of any misconduct or neglect on 
the part of the appellant railroad, that it is not neces- 
sary that the proof of misconduct or neglect should be 
by direct or positive evidence; and that the inference can 
reasonably be drawn from the evidence in the record: 
from the nature and character of the injuries, and the 
manner and incidents of the transportation on the two 
railroads involved, that there probably was improper 
handling of the animals in the cars in which they were 
confined, or, in the transfer from one railroad to the 
other; and the evidence apparantly presents a prima facie 
case for recovery on this point. Ana no evidence what- 
ever was adduced by the appellant’s company to rebut 
the prima facie case made by the proofs for appellee. 
Appellant also contends that there was error in the 
instructions in that the court did not apply Federal rules 
of lability under the provisions of the Carmack Amend- 
ment, as a basis for recovery: and that because of this 
errer the court shifted the burden of proof from the ap- 
pellee to the appellant. We think there was error in the 
instructions in that respect; but in the state of 
Page 2 
the proofs 
as disclosed by the record, appellant was not harmed 
thereby; and that the error did not have the effect of 
shifting the burden of proof from the appellee to the 
appellant. All the proof made tending to show what 
probably caused the injuries to the mules, was made by 
the appellee; and the appellant adduced no proof what- 
ever en this issue. There was therefore no question in 
the case as to which party had to carry the burden of 
proof. The only question involved concerning the evi- 
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dence on this point is whether it is sufficient to justify 
the inference therefrom, of negligence on the part of 
the appellant railroad, or the other railroad carrier which 
handled the mules in the transportation; and concerning 
this question, we are of opinion, that the inference of 
negligence is warranted. Under these circumstances, 
we do not regard the error in the instructions referred to, 
as reversible error; especially since by the instruction the 
court submitted to the jury for determination the con- 
tention of fact insisted upon by the appellant in defense, 
that the injuries to the mules resulted from the natures, 
habits, propensities, viciousness, or other inherent acts 
of the animals themselves. 

For the reasons stated, the judgment is affirmed. 

Affirmed. 
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General No. 7950 Agenda No. 49 
George Underhill, Appell2e 
Illinois Central Railroad Company, a CoMoration 
Appellant. 
Appeal from Logan. 
NIEHAUS, P. J. 

In this case the app2llee, George Underhill, sued the 
appellant, Hlinois Central Railroad Company, in the 
Circuit Court of Logan county, to recover damages re- 
sulting from the destruction of a slaughter house and 
contents by fire, which he alleged originated from the 
sparks of a passing freight train operated by the appel- 
lant. There was a trial, which resulted in a verdict and 
judgment against the appellant, in the sum of $1,000.00. 
This appeal is prosecuted from the judgment. 

The principal ground urged for reversal of the judg- 
ment is that the verdict of the jury was manif2stly 
against the weight of the evidence. It is contended by 
the appellant, that ‘‘with slight contradiction, the evi- 
dence shows, that the train in question drifted through 
Mt. Pulaski, and pass:d the slaughter house with throttle 
clos:d and not working steam, and that under such cir- 
cumstances, it was a physical impossibility for it to be- 
emitting any sparks.” It is also contended, that “there 
is no contradiction in the evidence as to the fact that the 
engine was equipped with the b2st and most approved 
appliances for the arresting of sparks; that it had been 
inspected just prior to starting out on this trip; and 
such appliances were found in perfect condition, and 
likewise, that it was inspected at the conclusion of the 
trip; and its spark arresting appliances were still in good 
order.” Cone:rning the matter of the emission of sparks 
from the engine of the train that passed the slaughter 
house in question, which was situated adjacent to and 
in clos proximity to the railway tracks upon which the 
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passing train and engine was moving, Fred Starr, a 
witness for the appellee, testified, that h2 lived on a farm 


west of Mt. Pulaski; and that he saw the slaughter house 
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burn; that the hous> where he lived was about three 
quarters of a mile west of the slaughter house; that 
there was a corn field between his house and the scene of 
fire; and there was nothing to obstruct his view; that he 
got up about 4:15 in the morning, and noticed a train 
switching wh2n he arose; and that he could hear loud 
puffing, and could see the train; that when he heard the 
train puffing, he saw the fire; that fire flew from the 
sngine. His description of the incident is as follows: 
“Can’t describe the appearance of th2 sparks, I just 
can’t tell. From the way it looked they were going up 
about 20 feet I suppose. Saw them about two or thre? 
minutes I suppose. Can’t tell how long the train was 
there. Sounded to me like it was switching. Looked 
like it was plenty of sparks wh2n it was puffing. It was 
dark at the time, didn’t get light before 6:30. Judge 
train was there about ten minutes. Didn’t watch it 
quite that long. I wont further away, but still heard 
it. It afterwards left going north or northw2sterly rath- 
er like. Could tell which way it was moving by the blaze 
of fire blowing back. I got up and heard a train switch- 
ing, the fir2 was flying. It went on and I went back to 
the barn. In the meantime another one came by there 
and they were also throwing fir: The fire I saw was 
at the Underhill slaughter house. When the second train 
came in, the slaughter hous: was all ablaze. That is 
what attracted my attention, I saw the train there throw- 
ing sparks, and I saw th2 slaughter house afire. The 
first train had left about 15 minutes before or something 
like that. When I saw the slaughter house afire, I don’t 
know how far th> first train had gone, paid no attention 
to it.” The testimony of this witness is substantially 
corroborated by his son, Cordy Starr, and his wife, Mil- 
dred Starr, who also testify that they saw the sparks 
of fire flying from the engine of the passing train in 
question. It is true, that the testimony of these wit- 
nesses was controvert:d and contradicted by a number 
of witnesses called for the appellant; but whether the 
witn2sses for the 
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appellee or the witnesses for the appel- 
lant, told the truth concerning this controverted mat- 
ter, was a question peculiarly within the province of 
the jury, who heard and saw the witnesses that testified, 
has been repeatedly held. It is clear, that under these 
circumstances this court in reviewing the evidence, would 
not be justified in holding, that the jury should have be, 
lieved the witnesses for the appellant, instead of those 
for the appellee. As statz2d by the appellant, the evi- 
dence tends to show, that the engine in question was 
equipped with the best and most approved appliances for 
arresting sparks; and that it had been inspected just 
prior to starting out on the trip; also, at the conclusion 
of the trip; and that its spark arresting appliances w2re 
apparentiy in good order, both before and after the trip. 
But this evidence did not n2cessarily rebut the prima 
facie case made by th2 testimony of appellee’s witnesses ; 
and the weight of this evidence was also a matter for 
the jury to consider and determine in connection with 
the testimony of the witnesses for appelle:. Atwood 
v. C. M. & St. P. R’y. Co., 313 Ill. 59. This court there- 
fore, would not be warranted in holding, that the verdict 
of the jury was against the weight of the evidence. Ap- 
pellant complains of some of the rulings of the trial court 
in the admission and exclusion of evidence; but the rec- 
ord does not disclos2 any reversible error in that regard. 
We are also of the opinion, that there is sufficient com- 
petent evidence in the record to show that the appellee 
suffered damages to the full amount of the sum which 
was fixed by the verdict of the jury. 

For the r2asons stated, the judgment is affirmed. 
Affirmed. 
Page 3 
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Error to the County Court 


Gen .lN0.7899 October Term,19; 


The People of the State of ra 
Illinois, é 


¢ 


Defendant in aa 


VS. # le 
= of Christisn County. 
é 
Tony Brush, F 
ae OSaArttT hf > 6 
Plaintiff in Brror Z47 1A She 


Crow,de 

Plaintiff in error was engaged in the sale and possess- 
ion of intoxicsting liquor in violation of the Prohibition 
Act. By 2 decree of the County Court he was enjoined from sell 
ing, keeping, or storing intoxicating liquor at a certain place 
described in the decrees, or anywhere else in Christian Comty or 
the State of Illinois. Afterward the stste's attomey filed 
an information in the Cornnty Covrt statine and charging facts 
constituting a violation of the terms of the injunction. The 
information, however, cherged that the acts constituting the vio- 
lation were done in another place and in a building other than 
that described in the injunction decree. 

Process having been served upon him he filed an answer 
to the informetion and the cause was hesrd before the County 
Court vpon the charge. The court fomd him gpnilty and sentenced 
him to confinement in the county jail for a period of 150 days 
and to pay a fine of £590 and costs. To reverse the jucement 
this writ of error is prosecuted. 

Several errors were assigned. “e deem it necessary to 
notice but one. Counsel for plaintiff in error contends that 
the injunction restraining him from overating at a place 
described in the decree is not onerative against him in this 
ease because the offense alleged to constitute a violation of it 
was committed in another place. Counsel for defendant in error 
contends that the injunction was operative acainst him throvgh- 
out the county and the state. The contention of defendants in 


error cannot be sustained. The Supreme Court in Peovle v. Brash. 
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318 Ill. 307, recently decided apparently in the same injunc- 
tion matter, held that in so far as the decree restrained Brush 
from selling or keeping intoxicating liquor upon any other 
premises in Christian County or in the State of Illinois in vio- 
lation of the provisions of the Prohibition Act, it was void. If 
it was void, he could not be held guilty of contempt of court 
in acting in defiance of it. 

It was further explicitly held that there was no evi- 
dence that he had violsted the injunction against manufacturing 
or having in his possession any intoxicating Liquor on the 
premises described in the decres. Theat is the state of the record 
now before us. It is not claimed the offense was committed on 
tne premises described in the injunction order. The court held 
that where persons travel and vend liguor in their possession 
on their person or in automobiles or other oonveyances, the 
statute declares such conduct a nuisance. It was further held 
thst that wes the sort of nuisance against which an injunction 
was effectual snd operative throughout the county and state. If 
that case does not involvethis identical injunction, it involve 
one like it in cvery respect. At all events it is conclusive of 
this ease. 

The jedenent of the County Court of Christian Comty is 


reversed. 


Reversed 
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eal, Appellant 


Appeal from the Circuit Court of DeWitt County 


' vA 


CROW, J. 


Wiley Teal on May 2, 1924, filed a bill for divorce 
charging his wife with extreme and repeated cruelty. 
He avers he was married to her at Bloomington, Sep- 
tember 28, 1910, and ceased to live with her May 1, 
1924. The bill contains averments that he always 
treated her with kindness and as a true and indul- 
gent husband and supplied her wants and necessities 
according to his means and their condition in life. 
That there was one child born to the marriage, Ray 
Teal, who was twelve years old on the third day of 
January, 1924. 

He avers that defendant has been guilty of ex- 
treme and repeated cruelty toward him; that she has 
temper and during six or more years indulged in sallies 
of passion and obscene, profane and abusive language 
without any provocation and refused to perform 
household duties, That complainant did not resent the 
use of violence on account of the sex of defendant. 
That about January 10, 1914 defendant struck, kicked 
and scratched complainant in a violent manner. That 
for seven years past she struck, scratched and kicked 
him ten or twelve times; that she struck him with a 
broom, using each end of the broom and that while 
angry she jabbed him in the face with the brush end 
of it. That she threw sticks of wood at him when ag- 
ry, most of which he dodged; that she repeatedly 
threatened to cut his heart out and eut him through 
and kill him with the butcher knife, and with a stove 
hook. That when angry she burned hats and caps of 
complainant, tore his coat into shreds, tore up his 
razor case, threw his razor away, and wilfully des- 
troyed other articles of his personal 
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property; that 
she did not allow neighbors to visit him and made it 
unpleasant for him; prevented him from reading the 
newspapers and especially the Clintcn Register; she 
snit in his face, called him vile and obscene names on 
the slightest provocation and unnecessarily whipped 
and beat their child Ray, so that he stands in terror 
and fear of her. 

It is further averred that on January 23, 1920, 
without any provocation defendant assaulted and beat 
complainant. That le has varicose veins and sores on 
his legs and that she kicked him on the sore spots and 
caused extreme suffering and agony. That at the 
same time she struck him with her hands and fist, tried 
to seratch his face, swore violently at him, brandished 
a butcher knife and threatened to run him through 
with it. That in the fall of 1922 she scalded complain- 
ant with boiling water and during that year threw 
brick-bats, sticks and other missiles at him; that dur- 
ing that year she struck and slapped him while angry 
on an averge of once every ten days, and violently 
slapped him in the face. 

The bill avers that on February 10, 1923, com- 
plainant filed a bill for divoree from defendant and ob- 
tained a temporary injunction restraining her from 
coming on the premises occupied by him and from 
making threats against him, or doing him any plysi- 
eal or bodily injury, or in any manner interferring 
with him or with the custody of the child, Ray. Phat 
notwithstanding the injunction she went back to the 
home and refused to leave; that he procured a rule 
against her to show eause why she would not be ad- 
judged in contempt; that against the rule she answer- 
ed she was in the home with the consent of complain- 
ant and at his request and that they were living and 
cohabiting together as husband and wife but that said 
statements were untrue. There are averments of, other 
indignities, threats and display of anger and that on 
April 25, 1924 she struck him a violent blow on the 
back of the neck while he was washing dishes, because 
he was in her way. That on the first day of May 1924, 
complainant left the home and that 


yorltie fare iy outa 


let iu 


Fite i 


DED 8h 


vay 


ue hogk i 


‘fy 


exo ath Mord basvbalqainy 





Page 2 
appellee is living 
in it on his farm. 

Defendant filed an answer denying every charge 
against her of cruelty and mistreatment, made by 
complainant. She also filed a plea of condonation of 
the offenses charged against her. Upon the bill, ans- 
wer, plea and replication the cause was tried before a 
jury which found for complainant, The court having 
denied defendant’s motion for a new trial, rendered 
a deeree for divorcee and for custody of the child, re- 
serving the matter of adjustment of property rights to 
future disposition. To reverse the decree this appeal 
is prosecuted. 

Many errors are assigned and covered in the brief 
of appellant. Those prominently urged are, the evi- 
dence does not establish that appellee was guilty of 
extreme and repeated cruelty within the meaning of 
the divorce act; that appellee is barred of any right 
to a decree on the ground that he condoned the acts 
of appellant, if they constitute a ground for relief; 
errors in instructions, ruling on evidence; failure of 
the court to protect defendant against public demon- 
stration during the trial and others. 

In determining the merits of the first contention, 
examination of the legal principles applicable will af- 
ford much assistance in construing the statute. The 
statute provides that where a husband or wife has 
been guitly of extreme and repeated cruelty, the other 
shall be entitled to a divorcee on that ground. In Dub- 
erstein v. Duberstein, 171 Ill. 133 applying the statute, 
it is stated (139): 

“Tt is now the settled rule in this state that, 
where the husband asks for a divorce from his wife 
upon the ground of extreme and repeated cruelty, he 
must make out a clear case; and it is not sufficient for 
lim to show slight acts of violence on her part towards 
him so long as there is no reason to suppose he cannot 
protect himself by a proper exercise of marital powers. 
(DeLaHay v. DeLaHay, 21 Ill. 252; Fritz v. Fritz, 
138 id. 436; Aurand v. Aurand, 157 id. 231)’’. 

In the DeLaHay ease, a suit by the husband, Mr. 
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Justice Walker said: 
“While the general principles of law are the same, 
whether the suit is instituted by the husband or the 
wife, in the application of these principles it is neces- 
sary to consider 
Page 3 
the relative rights which the marriage 
has ereated, and perhaps the physical constitutions 
and temperaments of the parties. And it must, there- 
fore, be a clear ease which will induce the court to 
erant a divorce on the application of the husband for 
the eruelty of the wite.’’ 

In the Garrett v. Garrett, 252 Tl. 318 (322), the 
principle of the foregoing cases is again stated, the 
court further saying: 

‘<The mere violence of the wife from which the 
husband ean easily protect himself is not cruelty. The 
husband may protect himself by using necessary force, 
but he must not retaliate by giving blow for blow”’. 

It should be noticed that in the latter case the 
court omits the qualified statement of the duty to con- 
sider the ‘‘physical constitutions and temperaments of 
the parties’’, found in the DeLaHay case. 

In Trenchard v. Trenchard, 245 Ill. 318, the court 
approving the previous judicial definition of cruelty 
authorizing a decree for divorcee, said (315): 

‘““What is meant by cruelty, as used in our statutes, 
has been construed to mean physical acts of violence; 
bodily harm such as endangers life or limb; such acts 
as raise a reasonable apprehension of bodily harm and 
show a state of personal danger incompatible with the 
marriage state. Bad temper, petulance of manner, 
rude language, want of civil attentions or angry or 
abusive words are not sufficient grounds for divorce 
for extreme and repeated cruelty. (Henderson v. 
Henderson, 88 Ill: 248; Harmon v. Harmon, i6 id. 85; 
Embree v. Embree, 53 id. 394; Vignas v. Vignas, 15 id. 
152; Fizette v. Fizette, 146 id. 328) .* 


tion of the marriage relation is a grave matter and can 





The dissoln- 


only be justified where the case is strictly within the 
statute. Our statute is sufficiently liberal in enumerat- 


ing the causes for which a divorce may be granted, 
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and it has always. been the poliey of this court that 
parties seekine divoree shall brine themselves within 
the statute. ’’ 

The parties were married September 20, 1910 and 
lived on his farm of 220 acres. They have one ehild, 
z boy 12 years old. Appellee is sixty-five years old 
and weiehs 225 pounds. Appellant is 49 years old and 
weighs 114 pounds. She has been sick a great part of 
the time of their married life. She is erippled and has 
undergone several surgical operations, one of which 
was for goiter. She ts afflicted with bronchial trouble. 

The testimony shows that complainant and lis 
wife did not live harmoniously. The ervelty of which 
le complains, according to his testimony, began on the 
tenth day of January, 1914, 
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when she slapped him in the 
face and kicked at him. She kicked him on the leg 
which he says was tender, and on account of varicose 
veins bled, and the blood ran down in his shoe. She 
frequently struek him with the broom when she was 
angry. She struck ‘‘as hard as she could with the 
broom part’’ and tried to jab him in the face, and jab- 
bed him in the stomach with the handle. It was pain- 
ful, he says, and he tried to eateh the broom. That 
happened fifteen or twenty times in the last ten years. 
When angry she frequently called him a vile name. 
That happened more than a dozen times. She most 
frequently talked that way in 1922 and 1923. He re- 
members nothing about that in 1924, In the fall of 
1922 she threw boiling water out of the tea kettle on 
him. He was standing by the side of the porch and 
had had no trouble with her. ‘‘She stepped out and 
threw the water’’ on him. He could not say what she 
said. She was angry. The injuries pained him for sev- 
eral days. On the twenty-fifth of April he was washing 
dishes ‘‘and she got angry because she said I got in 
her way, and she gave me a powerful blow on the 
back of my neck with her fist. She was mad’’. On an- 
other occasion he says she threw a stick of stove wood 
about two inches in diameter and 14 or 16 inches long 
at him, hitting him on the shoulder. It ‘‘glanced off 
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and fell about 8 or 10 feet from where I was. She was 
about twenty feet from me when she thew it. It didn’t 
knock me down, but it was painful, I did not examine 
my shoulder to see if it was black and blue. It hit 
me on the right shoulder. L was facing east and she 
west. [ was not trying to get away from her. I did not 
know she was going to throw it until she threw it. We 
were not fussing or quarreling about anythine.’’ This 
testimony was all denied by appellant. 

The foregoing are all the acts of physical violence 
inflicted on appellee by appellant. He tesified to num- 
erous ‘‘threats’’ to take his life, to run him through 
with the butcher knife, or to cut his heart out with it. 
He also testified that she threw briek-bats, rocks, a 
hammer and sticks of wood at him, 
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but with the exeep- 
tion of one time, they all missed him. On some ocecas- 
ions he testified he took the broom away from her. On 
one occasion he held her arms so she could not fight 
him and that was the time when she said he was the 


” During all this 


‘‘ornriest white man she ever saw 
time, except on two or three occasions when he left 
the home and was gone for several days, they lived in 
the same house. She generally in later years occupied 
one bedroom and he another, both opening off the din- 
ing-room. He says she would talk to him and keep 
him awake after going to bed. Sometimes she was 
pleasant and sometimes not. 

It is clear from the language of the statute and 
the declared policy of our law against encouragement 
of divorcee, that cruelty, as a ground for divorce, con- 
sists only of such acts as render personal existence in- 
secure, or personal safety in grave peril. This policy 
is emphasized by the declaration from the earliest cases 
that a distinction must be observed between acts of 
cruelty charged against the wife and those charged 
against the husband. The cases regard sex, age, rela- 
tive size and physical strength of the parties as proper 
and necessary elements to be considered. The marital 
relation is the basis of our society. Therefore its dis- 
solution is not encouraged and cannot be allowed ex- 


cept upon a showing of extreme grounds. 

Not only the language of the Supreme Court in 
the eases varying slightly aecording to the Judge ex- 
pressing its judgment but every provision of the stat- 
ute authorizing divorce, abound with the expressed 
policy against divorcee. In no ease ean it be allowed 
unless the evidence is sufficient to establish at least 
one of the grounds in the statute authorizing it. The 
eround must be clearly established. To doubt the ex- 
istence of the ground charged with its necessary char- 
acter, requires a denial of the relief songht. The legis- 
lature has declared some grounds for divorcee suffi- 
cient without regard to degree of the offense. They 
are adultery, natural impotency, existence of a prev- 
ious marriage, attempt to take the life of a spouse by 
poison or other means 
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showing malice, conviction of a 
felony or other infamous erime, and lately, that one 
has infected the other with a communicable venereal 
disease. But eruelty as a ground for divoree in this 
state is qualified. Cruelty cannot be successfully in- 
voked as a ground for divorce unless it possesses two 
qualities—it must be extreme in degree and in that de- 
eree must be repeated. 

So strict and solicitous has the Supreme Court, in 
construing the divoree act, guarded the marital rela- 
tion, that it held void a provision of the statute of 1845 
authorizing courts of equity to grant divorces for ‘‘all 
causes not provided for by any law of this state.’’ 
Birkby v. Birkby, 15 Ill. 120. In that case the prin- 
ciple of construction of the clause now under consid- 
eration was stated by Mr. Justice Caton: 

“Where the offense charged is of a character 
provided for in the statute as a specific cause for 
divorce, the degree of the offense must be measured 
by the statute; and where it does not come up to that 
standard the courts have no legal right to say that an 
offense of the same character, but less in degree, shall 
be sufficient to dissolve the marriage contract. Where 
the legislature has prescribed one measure of guilt as 
necessary, the cou: annot say a less will be suffi- 





clent.’’ 

Applying the well established principle  an- 
announeed so often to the facts in this record, on the 
question of extreme and repeated eruelty, the evidence 
does not make a ease favorable to complainant. He is 
a robust man who is not in ill health. She is small, 
sickly, a vietim of the surgeon’s knife, one of the sev- 
eral operations being for goiter. Two of her toes have 
been amputated. It is not in evidence, but what the 
generality of mankind knows we are not forbidden to 
assume, that the goiter left her nervous and eecentric. 
At her age and in her physical condition, nature’s 
processes are tardy. The trend physically has been 
constantly downward. So far as the evidence disclos- 
es, she has had only the help he has rendered, though 
the houeswife on a alvge farm, with gardens, fowls, 
aud the usual accompaniments of rural life. Consider- 
ing the unabridged evidence of the two parties as con- 
tained in the record, there is ucthing creditably con- 
vineing that she was slack in her household affairs. 
He testi- 
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fied: ‘‘I helped wash the dishes for several 
years and I think I have helped wash them all the 
time. She got the meals when she was able to. She has 
been sickly a good part of the time, and that is one 
reason that she never worked so awfully much. She is 
lame now and has been for the last four years.’’ It is 
not likely the entire record considered that he over- 
stated her service, energy or physicial condition. 

The inference that Mrs. Teal was a nervous and 
eccentric person is supported by the fact that her hus- 
band instituted an inquest of insanity against her and 
testified at the hearing she was insane. It seems that 
her brother, who did not appear at the trial in this 
case, began the proceeding but Teal was consenting to 
it. At that time a bill filed by him for divorce was 
pending, But they were living together. On trial by 
jury in the County Court she was found not insane 
and the present bill for divorce was filed immediately 
afterward. The summons in this suit was served on 


the same day, after the verdict in the insanity pro- 
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eceding. On February 10, 1923, the first bill for di- 
voree was filed by Teal and an injunction was issued 
restraining her from goime upon the premises, the 
home of herself and husband. As shown by the present 
bill, on a hearing upon citation she purged herself of 
eontempt by evidence that she was ving with hin 
in the home, and she was discharged. The former bill 
was not dismissed until after the present bill was filed. 

These facts show that he had not, as he averred 
in his bill, ‘‘alwavs treated her with kindness and as 2 
true and indulgent husband’’. The record shows that 
for the last five Sundays before the filing of the pres- 
ent bill special grounds for complaint are put forward. 
He testifies that she closed the doors and would not 
allow him te go in the house. That he kept warm by 
sitting on something along the side of the house wher? 
the wind would not blow on him and where the sun 
was warm. That sometimes he kept warm by going 
into the smoke house or the hen house. 

Let it be assumed this story is true, though she 
denies 
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it. It is apparent that he was not compelled 

to stay out of the house. He says she would tell him 
he need not come in yet. But it was his home. He was 
not afraid of her. The evidence does not show he was 
in danger. The conduct was not cruelty of the sort 
permitting a divorce. But if the door was closed he 
would have been amply protected in the exercise of his 
marital powers—the right by force to break the hook 
holding the screen door or the lock fastening the inner 
door. No one exercising his judgment in the ordinary 
affairs of men ean believe that he was compelled to 
stay in the hen house to keep warm. No one is re- 
quired to believe a story though delivered under sane- 
tion of an oath, if it us unreasonable, and this story is 
unreasonable, Why this fiveSunday culmination of 
this episode in the marital iife of these people? The 
unsuccessful insanity inquest and the present bill for 
divorce were part of it. 

The statement in the bill that complainant did 


not resent his wife’s use of violence on account of her 
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sex, is nothing in aggravation of her aets and con- 





tributes nothing to the merits of his case. He had no 


ight legally or morally to resent it. But he had the 


7 
4d 





right, apd it was lis duty to exereise his marital pow- 
ers to prevent injury from her acts. Hf by the exercise 
of those powers he could prevent it, the decided cases 
hold there was no cruelty. To complacently allow her 
to strike him if he could prevent it, was invitation and 
consent. The growth of this doctrine is interesting 
and instruetive. It is a natural growth from the fer- 
tile field of the declared policy against divoree con- 
stantly reiterated in the decided eases. 

Complainant was required to make out a clear 
case to entitle him to divorcee. Aurand v. Aurand, 
supra. By a ‘‘clear case’? is meant the establishing 
of acts that without more must be denominated eruel- 
ty; but the evidence must show in addition that he 
was not able to protect himself from the consequences 
of those acts by authorized powers. An act against 
which he could so protect himself is not cruelty. (Gar- 
rett v. Garrett, supra). In the 
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Garrett case the term 


pie} 


‘‘marital powers’’ is described. It is in keeping with 
the policy of the law affecting the relation. It may be 
defined thus: ‘‘By marital powers of the husband is 
meant the exercise by him of necessary force in re- 
sistance to threatened injury by acts of the wife, such 
resistance not extending to retaliation by giving blow 
for blow’’. The Garrett case was one where the wife 
was suing’. The principle, under all the eases, is much 
stronger against the husband seeking a divorce. 

The evidence in the case does not show he could 
not protect himself against the consequences of the 
alleged acts of cruelty, if clearly proven, by the proper 
exercise of his marital powers most favorably consid- 
ered. He did so on some occasions. The relative size, 
strength and physieal condition of the parties are con- 
vineing considerations that show he could always do so. 
He utterly failed in proof of this element and there- 
fore did not make the case of extreme cruelty charged 
in the bill. Most of the acts complained of were at- 








tacks with a broom. It cannot be matter for doubt as 
to his ability to protect himself against them although 
he says ‘‘she was mighty quick. ”’ 

Cohabitation as an element of condonation dees 
not mean sexual indulgence. In many of the cases for 
divoree on the ground of extreme and repeated cruelty 
the courts have said the cruelty must be such as to 
render it unsafe for the complaining party longer to 
cohabit with the offender. Cohabitation in the special 
sense certainly was not in the mind of the eourt writ- 
ing the opinion. That expression could only have been 
used in the sense of dwelling together, living in the 
same habitation. As long as the parties do so live, 
one cannot successfully complain of the other for the 
purpose of dissolving the relation. 

We do not notice the unusual scenes and pre- 
judicial conduct, that transpired in the court room dur- 
ing the progress of the trial. Nor do we notice here the 
prejudicial evidence of acts not proper for considera- 
tion at the trial. While the environment was such as 
to deny a fair trial to appellant, we 
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decline to pass upon 
the record in those respects because in our opinion, 
complainant did not make out the clear case war- 
ranting the coutr in granting him any relief. 

For the reasons indicated the decree of the Cir- 
cuit Court is reversed with judgment against appellee 
for costs. 

Reversed. 
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Clara L. Janssen, Cross Complainant, Appellee, 
Vv. 


H. Fred Janssen, Cross Defendant, Appellant. 
Appeal from the Cireuit Court of Sangamon County 
SHURTLEFF, J. 


This is an action for separate maintenance. There 
has been much litigation between the parties. They 
were married in 1899, and have two children, a son 
now of age, and a daughter over seventeen years of age. 

At the time of the marriage of appellee to ap- 
pellant, her father had died leaving her a consider- 
able estate, Upon the death of her mother, years later 
while appellee and appellant were living together 
happily, appellee was the heir to the greater portion 


of her mother’s estate. She inherited approximately. 


twenty thousand dollars in money and property from 
her parents. Appellant was an employee in a green- 
house in the City of Springfield, earning a small salary 
of seven dollars a week. He was of a frugal and saving 
disposition and had saved a small amount of money, 
possibly three or four hundred dollars. After their 
marriage appellee provided the means to establish 
appellant in a greenhouse and seed business of his 
own. He invested her funds wisely, sold her property 
and bought other property, in fact, had the benefit 
of the entire fortune of appellee.His investments were 
wisely made, and he became a hard working, indus- 
trious 
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buiness man, and from her money and his 
own subsequent efforts in business with her assist- 
ance he accumulated the property which the evidence 
shows. Appellee was very much of the same nature, 
economical, industrious and worked with appellant in 
accumulating the property that was owned at the time 
of the various trials. The first building which was a 
three-story business building within a half block of 
the pubhe square in Springfield, with a frontage of 
forty feet, was principally paid for by appellee’s mon- 
ey. He oceupied one of the store rooms with his busi- 
ness for more than ten years and rented the remaind- 
er at a vental in the neighborhood of two hundred dol- 
lars a month, collected the rents and paid out the 
mortgage or vendor’s hen note in that period of time 
for the remainder of the purchase price, This proper- 
ty was deeded to appellee and cost in the neighbor- 
hood of thirty-five thousand dollars. ‘his is the 
property the court values at sixty thousand dollars in 
the deeree as appellee’s property. 

The other property acquired by appellant he took 
title to in his own name, including the Marquette Hotel 
building in Springfield, which contained some twenty 
rooms excluding the basement and lobby, which was 
used for hotel purposes, excluding the apartment oc- 
cupied by appellee. Appellant admitted that eight 
thousand dollars of appellee’s money was included 
in the purchase price of the Marquette Hotel building. 

The relaitons between appelle and appellant had 
been agreeable up to the 13th of February, 1922, when 
appellant, without giving any reason and having no 
cause whatsoever, packed up his clothing and left the 
apartment where they had been living and went to 
live in another part of the city with his mother and 
family. Within a few days thereafter appellee was 
served with a summons issued by the County Court of 
Sangamon County to appear 
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and answer a petition 
filed in said court by appellant charging that she was 
insane, and prayed that upon a hearing of said peti- 
tion, as provided by law, she be committed to a sani- 
tarium or hospital for the insane. 

Appellee answered said petition, a trial was had 
in which appellant testified, and appellee testified be- 
fore a jury and evidence was taken on behalf of the 
petitioner and on behalf of appellee, upon which the 
jury returned a verdict finding appellee to be sane and 
the petition was dismissed. 

Prior to this time appellant had caused appellee 
to be committed, against her will, to a private sani- 
tarium at Jacksonville and upon a commission of two 
physicians appointed by the County Court of Sanga- 
mon County she was adjudged insane, which insanity 
erew out of some nervous troubles she had had, Ap- 
pellee was committed to the Illinois State Hospital 
for the Insane at Jacksonville where she was kept 
under the surveillance of physicians for about three 
weeks, declared to be of sound mind and discharged. 

After February 13, 1922, appellant did not live 
with his wife or children and did not provide them 
with necessary clothing or the necessaries of life, as 
he should have done according to his income and fin- 
ancial ability. He did provide them with two meals 
a day at the restaurant connected with the Marquette 
Hotel and they continued to occupy an apartment in 
the hotel, consisting of five rooms, which was separ- 
ated from the other rooms in the hotel by a hallway. 

Some time after the insanity trial of appellee in 
Sangamon County, appellant, having returned to the 
hotel and occupied various rooms, filed a bill against 
appellee for divorcee on the ground of desertion, and 
there was a trial by jury which found a verdict in 
favor of the defendant, appellee, and there was a 
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decree at the May Term, 1924, dismissing appellant’s 
bill for want of equity. 

This suit was started by appellant filling his bill 
for divorce against the appellee to the September 
term 1924 of the Circuit Court of Sangamon County, 
charging adultery. Appellee answered the bill fully 
and presented a cross bill for separate maintenance, 
charging that she was living separate and apart from 
appeHant without any fault on her part and among 
other things charging appellant with adultery. 

There were answers and replications filed and an 
issue of fact was made up in the divorcee case, which 
was the original bill and answer thereto, as follows: 

First: Has the defendant Clara L. Janssen com 
mitted adultery with David Beck prior to August 15, 
1924? 

Second: Has the complainant H. Fred Janssen 
committed adultery with Marie Neuber prior to Aug- 
ust 18, 1924? 

This cause was submitted to a jury in October, 
1924, and upon the proofs submitted the jury answer- 
ed ‘‘no’’ by its verdict to each interrogatory. The 
original bill of appellant was dismissed for want of 
equity and the court referred the cross bill to the 
master to take further proofs and to consider the evi- 
dence taken before the jury on the original bill as 

part of the proofs on the cross bill and to report : 
shes {6 the court. Thewmasters frcinossepperted 
thealleoationsoftappellee-seress-bitt aac exeepttons 
tethe—epert there beencdihteard before the-court 
and-erereuled, (d decree was entered in favor of ap- 
pellee, granting her separate maintenance and appell- 
ant has brought the record to this court for review. 
As to the property rights of the parties the decree 
finds that appellant is the owner of property of the 
value of 148,400, subject to an encumbrance of $74,- 
300, leaving a net value of $74,100, and that 
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appellee 
is the owner of real estate of the value of sixty thous- 
and dollars, and that the net value of the property 
owned by both is $134,100; that the net annual in- 
come of the appellant is $11,146 and of appellee is 
$3,482. Appellant was deereed to pay $1,000 per an- 
num to appellee and appellee and her daughter are 
permitted to live in the apartment rooms at the hotel 
as now occupied by them, or in case they should va- 
cate those rooms appellant is to pay the further sum 
of fifty dollars a month to provide rent for a home or 
other apartments for his wife and daughter. The de- 
eree also provides that appellant pay forty dollars a 
month for his daughter’s support until she becomes 
of age. We do not understand from the briefs that 
there is any particular eccmplaint made as to the find- 
ines of amounts of property owned, or the amount 
of the net incomes, or the particular terms of the de- 
cree if it is found that appellee is entitled, under the 
testimony, to separate maintenance. It is contended 
very strenuously that appellee is not entitled to sep- 
arate maintenance. [It is argued upon statements and 
contentions of appellee in this record that she is in- 
sane, but that is not the issue before this court, hav- 
ing been settled by a verdict and judgment of the 
County Court of’Sangamon County from which no ap- 
peal has been taken, and we shall not discuss it here 
either to the disadvantage of appellee or appellant. 

It is contended that the decree is manifestly 
against the weight of the evidence. We have exam- 
ined the record with great care and have read all the 
testimony. There are portions of it, in behalf of ap- 
pellant, recited in the statement of the proceedings, 
that speak for itself and with a voice that does not 
appeal to a court of equity. We are firmly of the opin- 
ion that the decree is not against the weight of the 
testimony whatever the weaknesses of appellee may 
be. (Hamaker v. Hamaker, 18 Ill. 137.) 
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Appellant contends that the decree is erroneous 
and that the wife is not entitled to separate mainten- 
anee because the wife and husband, although lving 
in the same house, are occupying different rooms and 
eating at different times, citing Lowe v. Lowe, 213 
Ill. App. 6097; Klemme v. Klemme, 37 [1l. App. 54; 
Smith v. Smith, 156 1. App. 176; Rathman v. Rath- 
men, 196 Til. App. 20, and kindred eases. 
The doetrine of the cases cited, in so far as they 
adhere to the rule stated, is, that husband and wife, 
livine in the same home, under the same dominion, 
although sleeping in separate rooms and eating at a 
different table, are not living separate and apart from 
each other. But in Cooper v. Cooper, 160 Ill. App. 
449, the wife was living in the home of the husband 
and receiving sums of money for her support from 
the husband, who was spending the winter in Califor- 
nia and living in a state of adultery with another 
woman. The court held: ‘‘If the allegations of the 
bill be true, it would not be questioned but that the 
appellee would be justified in leaving the home if 
appellant should return to live there, and that appellee 
is entitled to a decree of separate maintenance.’’ In 
Rathman v. Rathman, supra, the court held: ‘‘That 
in order for the wife to recover in a suit for separate 
maintenance, it must appear that the parties are 
actually living separate and apart at the time the bill 
is filed.’’ A hotel is not a home in the sense used in 
the cases cited by appellant, and under the proofs 
in this case appellee was living separate and apart 
from appellant by his fault from February 13, 1922, 
to August 18, 1924, upon which date appellant filed 
his bill for divorcee against appellee, charging adul- 
tery, following which appellee filed her cross bill for 
separate maintenance. Certainly appellant, since the 
filing of his bill for divorce charging adultery, cannot 
claim that he and his wife have been livine 
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to- 
gether as husband and wife from the sole fact that 
they have each lived portions of the time in the same 
hotel. At the Marquette Hotel appellee and sole con- 
trol and dominion over the suite occupied by her and 
her children, which rooms were separated from other 
portions of the hotel and the balance of the hotel was 
managed by Leonora Martin. If appellant’s bill for 
divorce did not bar him from raising the question, 
this is not such a living in a home or under the same 
roof as estops appellee from claiming that she was 
living separate and apart from her husband. 

Finding no error in the decree of the Cireuit 
Court of Sangamon County, the decree of that court 
is affirmed. 

Affirmed. 
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‘Lottie Askins, Appellang, 
4 3 
* Vv. 
Verna Williams, et al _AAppellees 


Appeal from the Circuit Cott of Shelby County 
SHURTLEFF, J. “_& 

The error assigned upon the record in this cause 
is the refusal of the court to apportion the solicitor’s 
fees of complaint in a partition suit against all of the 
interests in the land. 

A hearing was had and it was stipulated that if 
the solicitor for complainant was entitled to have his 
fee assessed, $325 should be allowed, but it is earnestly 
insisted by the solicitors representing Amy Holt and 
the Shelby Loan & Trust Company, appellees, 
that this is not a proper case to allow solicitor fees 
and that the solicitor for complainant is not entitled 
to have any amount taxed and paid as costs. 

On January 26, 1920, Rachel L. Williams, a wid- 
ow, died intestate, leaving as her only heirs her sons, 
Oliver Williams and Buckner Williams, and her 
daughter, Mary Amy Holt, and her grandchildren, 
Lottie Askins, Walter E. Williams and Verna Wil- 
liams, children of a deceased son, George F. Williams, 
all adults., At the time of her death she was the owner 
of lands in Shelby County, which for identification 
may be termed the fifty-seven acre tract, the two acre 
tract and the three acre tract. On September 1, 1914, 
she executed and delivered to the Trevett-Mattis Bank- 
ing Company of Champaign, Illinois, a mortgage on 
the 
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fifty-seven acre tract to secure the payment 
of $1,500 at 544 per cent interest. This sum became 
due by an extension avreement on September 1, 1924. 
On March 5, 1919 she exeeuted and delivered to John 
D. Miller a mortgage on the two acre tract to secure 
the payment of a note for $600 due five years after 
date with seven per cent interest. Both these mortg- 
ges were unpaid at the time of her death and were 
valid and subsisting liens upon the premises so mortg- 
aged. Her estate was properly administered and has 
been fully and finally settled. On April 2, 1923, the 
said Oliver H. William and his wife and the said 
Buckner Williams executed and delivered to the Shel- 
by Loan & Trust Company of Shelby County, their 
mortgage covering all three tracts of land and in addi- 
tion two strips of land just north of and adjoining 
tract number three. These two strips are not involved 
in this proceeding. 
The mortgage to the Trust Company was given to se- 
cure the payment of the two notes aggregating $5,000. 
On January 1, 1925, W. P. Nasworthy recovered in 
the County Court of Shelby County a judgment against 
the said Buckner Williams and Oliver H. Williams 
for $651.53. On January 3, 1923, the State Bank of 
Lakewood recovered a judgment for $459.75 and 
$11.45 costs, in the Cireuit Court of Shelby County 
against Oliver H. Williams, and on the same day and 
in the same court recovered a judgment for $242.13 
and $11.45 costs against Oliver H. Williams and Ruth 
Williams, and on the same day and in the same court 
recovered a judgment for $187.99 and $8.35 costs 
against the said Buckner Williams. 

The foregoing facts appeared of record in Shelby 
County at the time appellant, on February 19, 1925, 
filed her bill for partition. The bill correctly described 
the three tracts of land and correctly recites the death, 
heirship and seizure of the deceased, and correctly re- 
cites the execution of the mortgages by deceased to the 
Trevott-Mattis Banking Company and to John D. 
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Miller, and correctly sets forth the execution by Oliver 
H. Williams and wife and by Buekner Williams of 
the mortgage to the Shelby Loan & Trust Company, 
and correctly refers to the book and page where that 
mortgage appears of record; but in describing the real 
estate covered by that mortgage the bill only describes 
the fifty-seven acre tract and the two acre tract. After 
referring to these three mortgage liens the bill then 
represents that the ancestor, Rachel L. Williams, at 
the time of her death was seized in fee of the fifty 
seven acre tract and the two acre tract only. Then it 
recites that no person or persons other than the ecom- 
plainant and Verna Williams, Walter Williams, Oliver 
Williams, Buckner Williams, Amy Holt, Trevett- Mat- 
tis Banking Company, John D. Miller and the Shelby 
Loan & Trust Company, defendants, have any inter- 
est in or title to said lands or any part thereof, in 
possession, remainder, reversion or otherwise. The 
bill later avers the death of John D. Miller and asks 
for summons against Della Miller, his legal represen- 
tative and executor. 

A summons was issued and served on Oliver Wil- 
liams, Buckner Williams, Amy Holt, Della Miller and 
the Shelby Loan & Trust Company. The defendants, 
Verna Williams, Walter Williams and the Trevett- 
Mattis Banking Company entered their respective ap- 
pearances. Answers were filed by the Shelby Loan & 
Trust Company, Oliver Williams, Buckner Williams 
and the Trevett-Mattis Banking Company. On March 
23, 1925, the State Bank of Lakewood filed its peti- 
tion to be made a party defendant and, leave having 
been granted, filed its answer on May 6, 1925. Leave 
was also granted W. P. Nasworthy on March 23, 
1925, to become a party defendant and on May 6, 1925, 
leave was granted him ta file an answer but no answer 
of his appears in the files. On May 9, 1925, complain- 
ant filed her application for the appointment of a re- 
ceiver and 
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in that application only the fifty-seven acre 
tract and the two acre tract were described. No 
replications appear in the files but the minutes of the 
court show the filing thereof, and the defendants, in- 
eluding Amy Holt, not answering and having been 
defaulted, the cause was referred to the master. 

A decree of partition was entered and commis- 
sioners were appointed to make partition. The com- 
Missioners reported that the lands were not suscepti- 
ble to partition and appraised the fifty-seven acre tract 
at $3135, the two acre tract at $1,500 and the three 
acre tract at $300. A decree of sale was entered which 
did not determine or state whether the lands were to 
be sold subject to or free from the encumbrances and 
the liens transferred to the proceeds of sale. 

Upon the sale, appellant, through her solicitor, 
stipulated with the solicitors for the various mortg- 
agees an dthe master that the lands should be sold 
free of the mortgage liens and such liens transferred 
to the proceeds of sale of the various tracts. This 
stipulation was carried out and reported by the mas- 
ter to the court and the report of sale was approved. 
On offering the lands for sale separately there was a 
bid of $3,300 for the fifty-seven acre tract, $1,900 for 
the two acre tract and $200 for the three acre tract, 
and thereupon the master offered for sale and sold 
the three tracts together for $6,475 to appellee, the 
Shelby Loan & Trust Company, and the court ap- 
proved the sale. There was an order of distribution 
that the Trevett-Mattis Banking Company be paid 
the sum of $1,668.59 out of the fund, which included 
a solicitor’s fee of $75, as provided in its mortgage; 
that Della D. Miller, executrix, be paid the sum of 
$872.48 for the amount of her mortgage, which in- 
eluded a solicitor’s fee of $50, as provided in her 
mortgage; and it was further decreed that the Shelby 
Loan & Trust Company was entitled to recover from 
Oliver Williams and Buckner Williams the sum of 
$6049.40, which included a solicitor’s fee of $150, ac- 
cording to the terms of 
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its mortgage, and that there was a defic- 
iency of proceeds belonging to said Oliver Williams 
and Buekner Williams with which to pay said in- 
debtedness, The court ordered the payment of the 
court costs and master’s fees, amounting to $230.15, 
and further ordered that the sum of $500 remain in 
the master’s hands to abide the determination as to 
payment of the solicitor’s fee of appellant. Otherwise 
distribution was ordered of the proceeds of sale. A‘p- 
pellant has appealed. 

Appellee Shelby Loan & Trust Company sue- 
ceeded, by mortgage, to all of the interests of Oliver 
Williams and Buckner Williams in and to said lands, 
each of whom, by the decree, was found to be the 
owner of a one-fourth interest therein, ‘‘subject to 
the said mortgages and judgment liens. ”’ 

Appellees claim there were many defects and in- 
accuracies in the bill and in the proceedings, and we 
shall attempt to set out and discuss only a few of 
them. The bill did not make the judgment creditors 
of Oliver and Buckner Williams parties defendant and 
they employed solicitors and came into the case by 
separate and independent petitions. These judgment 
creditors were necessary and proper parties. (Smith 
v. Higgins, 152 Ill. 167; Mansfield v Wallace, 217 Ill. 
624; Finlen v. Foster, 211 Ill. App. 613) All of the 
mortgagees are necessary and proper parties. (Kil- 
gour v. Crawford, 51 Ill. 249; Barr v. Barr, 273 T1.., 
621; Mansfield v. Wallace, supra, and Finlen v. 
Foster, supra, and the numerous cases cited in that 
ease.) In Scanlon v. Cobb, 85 Ill. 296; Clark iv. 
Manning, 95 Ill. 580; McGraw v. Bayard, 96 Ill. 146; 
Vogle v. Brown, 120 Ill. 338, and other cases, it has 
been held that where truts deeds are involved both 
the trustee and the note holders are necessary and 
proper parties. In Finlen v. Foster, supra, Mr. Jus- 
tice Dibell said: ‘‘It is obvious that the 
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interests of the 
defendant owners would have been prejudiced by 
leaving the reeord in the condition set forth in the 
amended bill. If partition had been made the len of 
this debt would still have rested upon this whole 
farm, because the holder of the notes secured by an 
undivided interest therein had not been made a 
party. In ease partition had been made, he had a 
right to test the question whether one-seventh in value 
-of the land had in fact been set off to the maker of his 
notes, for, if not, it might not be sufficient to pay 
his debt, Manifestly, in case of a sale, the fact that 
the holder of these notes was not a party to the suit 
would tend to cloud the title to the land and would 
be ealeulated to prevent its selling for its full value. 
he solicitors for certain of the defendants, appell- 
ants here, hunted up the holder of these notes, Ed- 
ward Radigan, and causd him to file an intervening 
petition, asking to be made a defendant, and he was 
made a defendant and thereby the interests of the 
parties were protected. ”’ 

Finlen v. Foster, supra, involved mortagages 
given by individual heirs and not by the ancestor, and 
fully answers appellant’s contention that the bill is 
sufficient if it sets out correctly the direct portions 
owned by the heirs. 

In this case appellee Shelby Loan & Trust Com- 
pany held a mortgage covering all three tracts. The 
bill charged that this mortgage covered the fifty-seven 
acre and the two acre tracts only. Appellees, by their 
answers, denied that the deseriptions set out in the 
bill were correct and furnished true and correct des- 
criptions. The bill charged that no other person or 
persons other than appellees Verna Williams, Walter 
Williams, Oliver Williams, Buckner Williams and Amy 
Holt, Trevett- Mattis Banking Company, John D. 
Miller and the Shelby Loan & Trust Company have 
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any in- 
terest in or title to said lands or to any part thereof, in 
eny manner, and the bill prayed for a partition and 
division of said lands. The court entered a decree of 
partition in the usual form, but finding the amount of 
the indebtedness of the various mortgagees and jude- 
ment ereditors and finding the interest of the several 
owners and decreeing that the said lands should be 
taken and held subject to the respective mortgage 
and judgment liens. Upon the report of the commis- 
sioners that the lands were not susceptible to division 
and partitition there was a decree of sale, which di- 
rected the master to make sale of the lands following 
the form of the decree for partition. The liens against 
the lands of Oliver Williams and Buckner Williams 
far exceeded the value of their interest in the land 
and under the decree of partition and the decree of 
sale the master could only sell the lands subject to 
the liens. In other words, the master was powerless 
to sell the lands at all in pursuance of the decree of 
sale, and the lands were not sold in pursuance of said 
deeree but by stipulation of the parties and their res- 
pective solititors who had answered and appeared in 
the cause. This amounted substantially to an aban- 
donment of the bill and decree of sale and a sale of 
the lands by a portion of the parties interested by 
common consent. Whether all of the owners and par- 
ties interested have accepted their portions of the 
proceeds of sale is not shown by tthe record, and 
whether the proceedings instituted and attempted to 
‘be carried through have resulted in a family settle- 
ment or further clouded the title to these lands, it is 
yet too early to determine. 

Section 40 of chapter 106 (Smith-Hurd’s Rev. 
Stat.) provides: ‘‘In all proceedings for the parti- 
tion of real estate, when the rights and interests of all 
the parties in interest are properly set forth in the 
partition or bill, the court shall apportion the costs 
among the parties in the interest in the suit, * * * * 
including a reasonable solicitor’s fee for the com- 
plainant’s 
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solicitor,’’ ete. 

Section 6 of the same act provides: ‘‘Every per- 
son having any interest, whether in possession or oth- 
erwise, and who is not a petitioner, shall be made a 
defendant to sueh petition.’’ Under this section it 
has been held that mortgagees and judgment cred- 
itors, not only of the ancestor but of the heirs and 
co-parcensors are necessary and proper parties. It 
is further necessary when a complainant or petitioner 
has knowledge or can ascertain the interest of a party 
defendant, to set out and describe such interest cor- 
rectly in order to obtain the benefit of the statute in 
apportioning costs. 

In the opinion of this court the Cireuit Court of 
Shelby County committed no error in denying ajpell- 
ant’s petition and the decree of that court should be 
affirmed. 

Affirmed. 
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Gen. No. 7949. October Term, A. D. 1925 gAgenda No. 18 


Anna Crabtree, Appella 
Vs. 


Lee S. Crabtree, Appellee. 


Appeal from the Circuit Coy#t of Champaign County 


SHURTLEFF, J. 


This appeal arises out of a suit for divorce institut- 
ed by Anna Crabtree, the appellant, against Lee 8. Crab- 
tree, appellee, on a bill of complaint filed on August 22, 
1924, charging willful desertion on the part of her hus- 
band for a space of more than two years. ‘The defend- 
ant appeared in court and filed an answer and resisted 
the application for divorce, and also filed a cross bill 
charging desertion upon the part of his wife, but upon 
the trial stated that he was not pressing his claim for 
divorce and desired to live with his wife. 

After presenting the original bill, appellant, on June 
15, 1925, presented a supplemental bill charging appellee 
with having been indicted and convicted in the United 
States court, Northern Division of the Southern District. 
of violating the Federal law in using the mails for non- 
matiable matter, and appellee was fined in the sum of 
five hundred doilars for such offense. The offense charg- 
ed and the conviction thereof was alleged to have taken 
place after the filing of the original bill and the otfense 
charged, being punishable by fine or imprisonment in a 
Federal prison, under the iaws of the United States, was 
denominated a felony. The court sustained a demurrer 
to the supplemental bill, which is assigned as error. 
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Appellant, Anna Crabtree, and appellee, Lee S. Crab- 
tree, were married on September 15, 1897, and shortly 
after their marriage lived on a farm near New Philadel- 
phia, in McDonough County. Their domestie life upon 
the farm was very happy and both took a great interest 
in their only daughter who attended the public schools 
and won a scholarship in the Normal University at Ma- 
comb. 

The husband and wife both decided that the daugh- 
ter should have the benefits of this scholarship and that 
when she had completed her course at the normal schoo! 
she should be educated at the University of Illinois at 
Urbana. Under this mutual understanding and arrange- 
ment, the mother and her daughter moved to Macomb 
about the year 1915, and the father remained upon the 
farm, assisting as best he could. The mother rented a 
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house in Macomb and took in roomers, and the father 
made a trip to St. Louis and bought furnishings for the 
house. He also brought in produce from the farm and 
assisted in the payment of the grocery bills and the 
rents and also paid the coal bills and otherwise assisted 
the family in their efforts to give the daughter an edu- 
cation. 

About the year 1918 Mr. Crabtree became involved 
financially and he was compelled to sell part of his farm. 
The daughter, having completed the course of study at 
Macomb, taught school for two years and in contormity 
with an understanding of the father and mother, dating 
back to the daughter’s youth, she was to have a univers- 
ity education. Appellant desired to go with the daugh- 
ter to a university center. They decided on the Univers- 
ity of Illinois and mother and daughter moved to uUr- 
bana, taking with them certain household goods and leav- 
ing certain household goods in Macomb for the use ot 
appellee who desired to continue in the conduct of his 
real estate business. 
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Appellee at that time had not decided as to the place 
where he would locate but told his family that he would 
locate in Peoria or Springfield. He was present at the 
time of the departure of his wife and daughter. He had 
been in Peoria and wrote his wife from there stating 
that when she got ready to move to write him and he 
would come down to Macomb and heip pack. She had 
written him, telling him of the time of their departure. 

Appellant and the daughter moved to Urbana about 
August 10, 1922. They heard nothing from appellee from 
that time until about Christmas in 1922, when they each 
received a Christmas card, but no address. The daugh- 
ter thought the post mark on the card was Peoria. 

They next heard of him in September, 1923, when 
appellee carne to Urbana and asked his wife to sign either 
a contract by which he could put on the market a medi- 
cal compound, or sign a note. Appellant refused to sign 
the paper which he desired. Appellee testifies that he. 
at that time, expressed a desire to resume the marital 
relaticn. Appellant denies that but testifies that what 
he did say was that if she would sign it would enable him 
to buy a home for them. That was the last either the 
mother or daughter ever heard of or from appellee until 
after the filing of the bill for divorce by appellant. 

The chancellor had the witnesses before him and 
heard all the proofs and entered a decree dismissing both 
the original bill and the cross bill for want of equity and 
appellant has appealed. Upon a review the testimony 
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in this case is not convincing that appellee, in August, 
1922, when his wife and daughter moved to Urbana, in- 
tended to desert and abandon appellant. Nothing that 
appellee said or did affirmatively in August, 1922, could 
be construed as an intention to desert his wife. ‘That 
appellee did not write to or visit his wife and daughter 
for a long period of time 
Page 3 

after they had moved to Ur- 
bana, can as well be explained upon other theories as up- 
on the intention to desert his family. Desertion, in or- 
der to be a valid ground for divorce, must not only be 
willful and without reasonable cause in the beginning, 
but must continue so for the period of at least two years. 
(Reams v. Reams, 202 Ill. App. 491; Loftus v. Loftus, 134 
Til. App. 360.) 

“Consent to a separation may be implied from ac- 
quiescence or from other circumstances which show the 
plaintiff's consent or that the separation was not against 
his or her will. The consent need not be express. It 
may be tacit, as where the plaintiff was willing and made 
no objection.” 9 R. C. L., page 3859, sec. 145. Neither, 
in the opinion of this court, did the supplemental bill 
state a ground for divorce, nor can appellant avail her- 
self of the matters set out in the supplemental] bill in 
this action. (Heffron v. Knickerbocker, 57 Ill. App. 339: 
Brewnback v. Keister, 220 Ili. 544.) 

Under the Divorce Act of this State, “the commis- 
sion of a felony or other infamous crime” is a ground 
for divorce. Section 614 of chapter 38, Revised Statutes, 
Illinois, defines felonies and section 615 of the same chap- 
ter provides that every other offense than those named 
in section 614 of the criminal code is a misdemeanor. It 
has been expressly held that an offense punished by im- 
prisonment in the pententiary or by fine only is a misde- 
meanor. (Lambkin v. People, 94 Il]. 501; Herman v. Peo- 
ple, 131 Ill. 594: Baits v. People, 123 Il]. 428; Paulson v. 
Peopie, 195 Ill. 507_) Section 616 of chapter 38, Ill. Rev. 
Stat. defines infamous crimes and we have no doubt but 
that the legislature of this state in defining “the commis- 
sion of a felony or other infamous crime as a ground for 
divoree, had reference to such offenses as fixed and de- 
termined by the laws of this state and not to offenses 
that might be denominated “felonies” in some other jur- 
isdiction. 
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Finding no error in the record, the decree of the Cir- 
cuit Court of Champaign County is affirmed. 

Affirmed. 
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Gen. No. 7937 Agenda No. 39 
October Term, 1925 
ae , 
H. D. Lutz, Appellee, et “EC 


vs. 
Harry Riley, Sheriff, Appeilant. 


Appeal from Cireuit Court of Shelby County. 
SHURTLEFP, J. 


This is a suit in replevin brought by appellee 
against appellant, the sheriff of Shelby County, to 
determine the ownership and right to possession of 
a certain quantity of broom corn and other corn. 
There was a trial by jury and a verdict and judgement 
for appellee, and appellant has appealed. 

In March, 1923, appellee leased certain lands from 
the Chicago & Hastern Uhnois railway and employed 
one John Daelhousen to work upon said lands and upon 
other lands belonging to appellee. At about the same 
time also, appellee purchased a broom corn shed from 
one Spicer, which was located near the tracks of said 
railway. Daelhousen at the time was indebted to the 
Farmers State Bank of Findlay, of which appellee was 
a stockholder and director, in the sum of between 
twelve and thirteen hundred dollars, and it appears 
that by an arrangement between Daelhousen and ap- 
pellee, the larger part of his earnings was apphed upon 
the Farmers State Bank indebtedness. Daelhousen at 
the same time was indebted to the Furst National 
Bank of Findlay wpon a uote in the sum of four thous- 
and dollars, upon which note the bank, through its 
cashier, having caused judgement to be entered on the 
Sth day of June, 1923, in Piatt County, while all of 
the parties interested in said note were living in Shel- 
by County, on the 8th day of September, 1923, caused 

Page 1 
an execution to be issued thereon and placed in the 
hands of the Sheriff of Shelby County, who seized the 
corn raised and harvested upon the lands leased by 
appellee when the same was ready to ship to market, 
by virtue of said writ, as the property of the said 
Daelhousen. 








Apvellant complains of the rulings of the Court 
as to the admission and rejection of evidence in cer- 
tain particulars and as to the giving of certain instruc- 
tions in behalf of appellee. We have examined the 
record and read the testimony and we are unable to 
find any error that would warrant a reversal of this 
case. The reeord is bare of any proofs that tend to 
show that Daelhousen had any interest in said corn 
or had any connection with appellee other than an 
employee for hire, and while there may be some errors 
in the rulings of the court upon evidence and appellee’s 
given third instruction is inaccurately drawn, under 
the faets in this case, such errors would not warrant 
this court in reversing the judement. 

The cause was submitted to a jury and in the opin- 
ion of this court substantial justice has been done. 
The judgement of the Cireuit Court of Shelby County is 
therefore affirmed. 

Affirmed. 
Page 2 
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241 1A. G3e 


Term No. 3 Agenda No. 


In The 


APPELLATE COURT OF ILLINOIS, iS I (L [= {b) 


Fourth vistrict. FEB 1% 05 ( 


_ att A ) CLEAR oF 7 
ORT i A » 1925. ME APPE 0! 
OCTOBER TER, A. D. 1 FOURTH DIETRICT En PLCS 


J. P. GALLAGHER, 

Defendant in Lrror, 
Frror to the 
Pulaszi County 
Circuit Court 


~ 


-Vs= 


BAILEY WILKINSON, Sr., and 
BAILEY WILKINSON, Jr, 
Plaintiffs in Error: 


Ne ee a ee ee 


OPINION by BOGGS, P. J. 


2 


An attachment proceeding was instituted in the cir- 
cuit court of Pulaski County by defendant in error, hereinafter 
called plaintiff, against plaintiffs in error, hereinafter 
called defendants, to recover for damages to plaintiff's car, 
sustained in a collision alleged to have been the result of 
-negligence on the part of the defendants. To the declaration 
: filed in said cause, defendants filed a plea of the geveral 

issue. The cause came on for trial, and after the jurv were 
sworn and a part of the plaintiff's evidence had been heard, 
plaintiff, by leave of court, changed the form of action from 
assumpsit to an action ow thease. A special count was filed, 
in and by which it was charged that "while the plaintifr was in 


the exercise of due care and caution for his own safety and the 


safety of his automobile, the defendants .then and there care- 
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lessly, improperly, wronefully and negligently drove and managed 
their said automobile at a great rate of speed, to wit, 50 miles 
per hour, along and upon said public hichway aforesaid, and then 
and there ran their said automobile with creat force and virlence 
into, upon and against the automobile so driven by tthe plaintiff, 
by means whereof plaintiff's automobile was then and there in- 
jured, broken and destroyed," alleging damages, etc. 

A verdict was returned for rlaintiff in the sum of 
&150.00. A motion was made by the defendants for a new trial, 
which motion was overruled, and judgment was rendered on the ver- 
dict. To reverse said jud¢etent, this writ of error is prosecuted. 

It is first contended by defendants that the court 
erred in refusing to exclude the evidence and direct a verdict 
in their favor, on motions made by them to that effect at the 
Close of plaintiff's evidence, and again at the close of all the 
evidence. 
| ‘We are of the opinion and hold that the court did not 
err in denying said motions, as the evidence of the plaintiff, 
taken as true, with all reasonable inferences to be drawn there- 
from; fairly tended to prove nis case, as set forth in the amend- 
ed or special count of his declaration. This being true, the 
court did not err in denving said motions. ‘acGresor v. Reid- 


iurdock & Go., 173 Ill. 444; Libby, McNeill % Libby v. Cook, 27° 
T1l1l. 208. 

It is next contended by defendants that the verdict 
is against the manifest weicht of the evidence. 

The record discloses that the vlaintiff was in an 
Oldsmobile sedan, driving north on the state road: between Villa 
Ridge and the village of Pulas*i, accomranied by one John Roach, 
to whose home and farm they were zoingz. Roach lived about two 
and a half miles southwest of Pulas*i. The road leading vaat 
Roach's farm runs easterly and westerly across said concrete 


state road. There is a cross road sien about eighty rods south 


of the voint where the concrete road and said cross road inter- 
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sect, reading "Look. Curve Right. Cross Road." 

Plaintiff testified with reference to said occurrence? 
"I stepved on brake and slowed car down, stuc’* out mv hand, reach- 
ed back and caught the wheel so as to maze the turn. Just before 
the front end of the car left the vavement heard the sound of horn, 
and the crash came immediately. ...-.. Just an instant after the 
honking of the horn, I was strucs. Grabbed te wheel to mate 
turn, but it was too late. ..... The car ‘ilinson was driving 
carried my car 30 feet. Had stop lizht on my car in rear. [Tt was 
in good condition at time of accident. I slowed down about 19% 
feet from the crossing, nut my foot on brake that flashes ston 
light on rear. It was red light and used the word 'Ston.'" Roach 
testified: "I told Gallagher, 'This is where we turn off.' dack 
(Gallagher) threw out his hand; left hand. Put ris foot on brake. 
Just then heard the sound of horh.” Other witnesses testified on 
behalf of plaintiff with reference to damaces to riaintiff's car, 
tracks on pavenent, etc., as they existed after the accident. 

On the other hand, the defendants testified to the 
effect that they first saw plaintiff's car when it was about half 
a mile ahead of them; that they came up to within about 290 feet 
of plaintiff's car and drove behind him for sove while, *eeping 
about that distance; that the pavement was damp and slippery; 
that they did not see any ston lisht and did not see any sienal 
given by plaintiff, indicating that he was going to turn off of 
the pavement on to this cross road: that plaintiff was drivine 
about 25 miles per hour; that at the tive they started to go arcund 
plaintiff's car they were driving about 29 miles per hour; that 
they did not observe that plaintiff was intending to turn off of 
the state road on to the cross road until the front of their car 
was about even with the rear of plaintiff's car, when plaintiff 
suddenly turned his car to the left, and that the collision i7- 
mediately followed. 

The evidence was therefore conflicting, and it was 


@ question of fact for the jury as to whether or not nrlaintiff, 


























just prior to and at the tire of the accident, was in the oxer- 
cise of due care for the scfety of himself and his autorobdile, 
and as to whether the defendants were guilty of neclizence 
proximately contributing to the accident in question, as chareed 


in the declaration. Johnson vy. Coey, 237 T1l- 38: Sullivan v: 


Qhlhaver, 291 I11. 359-3R2; Pietro v. Hines, 299 [1]. 27#-240. 
On those issues the jury found for tne plaintiff, and we are not 
disposed to disturb their finding, as we hold that the verdict 
is not against the manifest weight of tne evidence. 

It is also contended by defendants that the court 
erred in overruling a motion made by them for a continuance, fol- 
lowing the change of the form of action from assumnsit to case. 
This motion is not abstracted. We have, however, examined the 
record, and we find that while a motion was made, no affidavit 
wags presented or other shoving made to the effect that defend- 
ants were surprised, or were not in a position to proceed with 
the trial of said cause. To begin with, defendants are not in 
a@ position to urge this assignment of error, and if thev were, 
there is no sufficient showing to the effect that the court erred 
in overruling said motion. 

It is also contended by the defendants that the de- 
fendant Bailey Wilkinson, Sr., was the guest of Bailey ilcinson, 
Jr., and that the court erred in not dismissing the proceeding, 
or granting a new trial as to him. There is no assisgntent of 
error raising this question; neither did the motion for a new 
trial bring this matter to the attention of the trial court. 

The defendants are therefore not in a nosition to urge this con- 
tention in this court. 

No Complaint is made as to the ruling of the court 
on the instructions, and there is no contention that the verdict 
is excessive. 

Counsel for defendants spend a large nart of their 
argument on the question of the sufficiency of the declaration. 


A demurrer was filed by the defendants to the declaration: the 


demurrer was overruled and the Cause was tried on the declars- 
tion and the plea of the gensral issue. The only question 
then that could be urged against the declaration after verdict, 
is that it is so insufficient that it will not sustain a judg- 
ment. An examination of the declaration will disclose that it 
is in the usual form of declaration in cases of this character, 
and the court did not err in holding the same sufficient. 

It is algo contended that the proof should have 
shown that the accident occurred in Pulaski County. “o author- 
ity was cited to suvvort this contention, and none can be found, 
as it is not the law that in cases of this character the suit 
must be brought in the county where the injury occurred. 

For the reasons above set forth, the judement of 


the trial court will be affirmed. 


Judgment affirmed. 


Wet be Sa lator=< 
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THE PEOPLE OF THE STATE OF ILLINOIS, 


Defendant in Error, Error to the 


SYLVESTER RIZZUITI, County Court 


) 

( 

) 

-va- ( Perry County 

) 

( 
Plaintiff in Error. ) 


OPINION by BOGGS, P. J. 


At the September term, 1924, of the countv court o 
Perry County, an information was tiled against plaintiff in er- 
ror, consisting of two counts, each count charcing the unlawful 
sale of intoxicating liquor. The first count of the information 
was nollied by the state's attorney. The motion made to quash 
bhhe second count of the information was overruled, a nlea oP not 
muilty evento. and a trial was had, resulting in a verdict 
of suilty. Plaintiff in error was sentenced to pay a fine of 
$1,000.00, and ordered to stand committed to the Illinois State 
Farm at Vandalia for a term of ninety davs and thereafter until 
said fine and costs were paid. 

It is first contended by pidtintiff in error for a re- 
versal of said judgment that the evidénce wholly fails to suvnort 
the verdict and judgment. Two witnesses testi®*ied on behalf of 


the People, to the effect that they had been emploved bv the 
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statets attorney of said county to investigate liquor cases: 
that on the 28th day of June, 1924, thev purchased of pdlaintiff 
in error two drinks of whis*ey, which they drank in vilaintitf 

in error's place of business, and also purchased a half-pint of 
whiskey which they carried away with them. They further testi- 
fied that plaintiff in error's place of business pvurported to be 
a soft-drink parlor and a pool-room; that it had fixtures sin- 
ilar to a saloon, and that the sale of said liquor waa made to 
them by plaintiff in error himself. 

Plaintiff in error testitied in his own behalf to the 
effect that the witnesses who testified on behalf of the Peonle 
came into his place of business and "asked him to sell them a 
drink, and that he told them he never sold that, and told them 
to get out, and never saw them any more-" Plaintiff in error's 
son and five other witnesses testified on behalf of volaintiff 
in error, to the sffect that they were in his place of business 
at the time the two witnesses for the State came in: that they 
saw the two witnesses talk with plaintiff in error and then leave 
his place of business; that plaintiff in error never sold any- 
thing to either of said witnesses while these respective witnes- 
ses were present. Certain ot said witnesses testified to the 
effect that they saw the witnesses for the State talking to 
plaintiff in error, and heard him say he didn't "run that kind 
of business," or “no, I am not in that kine of buginees." 

The jury heard the testi mony of all of these witnesses, 
and it was for them to say what credit should be given to their 
testimony. While a greater number of witnesses testified on be- 
hal? of the plaintiff in error than testitied on behalf of the 
People, still it does not follow from that fact alone that the 
jury were not warranted in finding plaintiff in error guilty. 

We are of the opinion and hold that the jury were warranted in 
returning a verdict finding plaintiff in error cuilty as charged. 

It is next contended that the second count of said in- 


formation did not state an offense under the Illinois Prohibition 
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statute. The charging part of said information is as follows: 
"did then and there unlawfully sell intoxicating liquor, said 
act in making said sale of intoxicating liquor beine then and 
there prohibited, unlawful and in vidlation of the Illinois Pro- 
hibition Act: said liquor Being for beverage purposes and fit 
for beverage uses and not wine Bor sacramental vcurpose and not 
denatured alcohol or denatured rum used as provided by law nor 
vinegar or preserved sweet cider, and said liquor so sold as 
aforesaid not then and there having been sold on a prescription 


" 


of a physician, contrary to the statute, etc. 


The contention of counsel for plaintiff in error is, 
that the information does not negative the sale under a permit, 
and that it does not nersative the exceptions so as to show af- 
firmatively that the crime defined had been Committed. The per- 
mit of the attorney general is not necessary when the liquors 
are sold for beverage purposes: in other words, the statute does 
not authorize the attorney general to issue a permit for the 
sale of intoxicating liquors for beverage purvoses. The in- 
Formation charges the sale of liquor for beverace purposes with- 
out a prescription of a physician. We are of the ovdinion and 
hold that the information was sufficient, under the holding of 
the supreme court in Peovle v. Barnes, 314 111. 140, and Peonde 
Wo WER aba sues Aellal Iauel, 

For the reasons above set forth, the judgment of the 


trial court will be affirmed. 


Judgment affirmed. 


Miah by by cepiritice 
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THE PEOPLE OF THE STATE OF ILLINOIS, 


Defendant in Error, Error to the 


OWEN KIBLER, County Court: 


) 

( 

) 

-va- Jasper County 

( 
Plaintiff in Error. ) 


—-=s == 


OPINION by BOGGS, P. J. 


An indictment was returned by the October, 19°24, Gratida 

Jury of the Circuit Court of Jasper County asainst plaintiff in 
error, charging him with carrying upon his person a concealed 

weapon, in violation ot section 4, chapter 28, paragraph 137 of 
Cahill+s Revised Statutes. The indictment was certified to the 
County Court, where a trial was had, resvlting in a verdict of 
guilty. Judgment was rendered thereon, and a fine of *10U.00 

and costs was imposed. TO reverse said judgement, this writ of 


error is prosecuted. 
eos 


a 


— 


ran While several grounds are relied on for a reversal of 


said judgement, it will only be necessary for us to consider one 
of them. It was charged in the indictment that the offence was 
Committed in Jasper County. This was a material averment, and 

unless proven by the evidence introduced on the trial, the judg- 


ment must be reversed. Rice v. People, 38 Ill. 475; Jackson v. 
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Ogarry, £71 I11. 138. 

Several witnesses testified on behalf of the People- 
However, not one of said witnesses testi*ied to havine seen vlaint- 
iff in error carrying a pistol or revolver on his person in Jasper 
Vounty, or even in the State of Illinois. Certain young ladies, 
witnesses on behalf of the Peovle, testified to havine gone rid- 
ing with plaintiff in error in an automobile, and to the effect 
that he had a revolver or pistol with him, which he placed in the 
end of the seat of the automobile. Three of said witnesses testi- 
fied to the effect that they had either seen him take a revolver 
from his hip pocket or put a revolver in his hip pocket, at one 
time or another, but not one of said witnesses testified with ref- 
erence to what county the particular transaction occurred in. The 
evidence disclosed that the automobile riding had taken place in 
Jasper County and in Cumberland Vounty, and one or more of these 
young ladies had visited with plaintiff in error in the vicinity 
of Mattonn, in Coles Vounty. 

Venue may be proved by the facts and circumstances aur- 


rounding the transaction. People v. McIntosh, 24° T11. R073; Lang- 
And such proof need not be bevond a reasonable doubt, as it is 

not an element of the crime. People v. McIytosh, wupr2. Never- 
theless, the proof must be made. In Moore v. People, supra, the 
court 2t page 407 says: 

"It was proven on the trial that the crime was covmitted 
in Uvper Alton, and this was the only evidence introduced to prove 
the venue. In Sullivan v. The People, 114 Ill. 2A, where the in 
dictment charged that the offense was committed in Peoria county, 
and the evidence showed that the crime was committed on Washinston 


street, in Peoria, Illinois, we held that the venue was proven: 


But that case cam not control here. Had the proof shown that the 
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crime was committed in Upper Alton, Illinois, the case cited 
would be in point; but there was no evidence introduced to show 
in what State the offense was committed, or in what county or 
State Upper Alton is located, and in the absence of vroof that 
Upper Alton was in the State of Illinois or in Madison County, 
the venue was not established by the evidence. Fon aught that 
appears there may be an Upper Alton in Iowa or Indiana, or some 
other State, and where the evidence merely shows that a crime 
was committed in Upper Alton, the jury have no means of “nowing 
whether it was committed in this State or some other State." 

This case is quite applicable to the facts in the cage 
at bar, as the witness Cella Shackman testitied on behalf of the 
People that she saw plaintiff in error with a gun "in a holster 
strapped on him, in Yrooked Creek Township," but there is nothing 
to show that Crooked Creek Township is in Jasper County, or even 
in the State of Illinois. ‘We therefore hold that the evidence 
wholly fails to prove that the offense charged was committed in 
Jasper County. The judgment is therefore reversed and the cause 


is remanded. 


Reversed and remanded. 
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THE McCASKEY REGISTER COMPANY, ) 
Appellant, Appeal from the 
-Vs- ( City Ceurt of 
) 
WILLIAM J. CLAYTON, ( Fast St. Lovis. 
Appellee. ) 


OPINION by BOGGS, P. J. 


Appellant, a Corporation of Alliance, ohic, engaged 

in the manufacture of machivies and appliances for "“eenine a credit 
system, brought suit in a justice court of St. Clair County araineat 
appellee, a groceryman of East St. Louis, to recover for a revister 
system alleged to have been sold to annellee by appellant. A trial 
was had, resulting in a finding and judement in favor of annellant. 
On appeal to the city court of Fast St. Louis, a trial was had, 
resulting in a verdict and judement against aprellant, in bar of 
action and for costs. To reverse said juds ment, this annesrl is 
prosecuted. No brief having been Filed on behalf of apnellee, 
under our rules we could reverse the case pro forma; however, ve 
have deemed best to consider the case on the merits. 

7 The record discloses that one ". C. Jordan, a aalss 
agent of appellant, procured an order from aprellee for 2 resister 


system, for which appellee was to pay “19%.0%; %18.09 waa to be 
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paid in cash, for which a check was given, and the balance ws 
to be paid in tvelve monthly installments of °15.90 each. On 
the back of the order and as a part of the same, was the follow- 
ing provision: "This order given subject to acceptance by the 
MoCaskey Register Company at Alliance, Ohio. If not accented, 
any money paid hereon shall be refunded. Accentance of thie 
order, by starting work thereon, or by mailing an acceptance to 
the customer, shall make a binding contract. This order shall 
not be subject to cancellation after acceptance." 

The next day, that is, on Nctober 38th, annellee 
stopped payment on said check. He also called Jordan's home and 
was informed that Jordan was out of the city. ir. Jordan called 
on avpellee on his return. Appellee testified: "TI told him I 
cancelled the ordsr, I did not want it, and he asted me to accent 
it and keep it and he would dispose of it, and fT told him T did 
not want it and he said the order was in already, he done sent 
the order in, and he said it would take from ten to twenty davs 
before I got it,-and I told him I would not take it. T-stopned 
payment on the check the next morning after it was made." Ane 
pellee also testified that he had this conversation with Jordan 
not more than four days after the order was given. He further 
testified that he never received any notice of secentance of his 
order from appellant. 

On the other hand, Jordan testified that the conversa - 
tion with appellee took place somes two weeks after the order h2d 
been given, and thst he informed avnelles that he had no authority 
to do anything with reference to a cancellation of the order. Te 
further testified that he stated to anpellee, "all that I can do 
for you now that you have bousht this, is to dispose of it for 
you." He further testified that apnellee refused to receive the 
system. E. G. Ball testified on behalf of annellant that he was 
the manager of the order department of annellant company, and trt 
he mailed an acceptance to annellee on October 9th; that he placed 


the order with the operating department, and that no cancellation 
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or reque:t for cancellation of said order had been received 
from appellee. L. Le Maxwell testified on behalf of aprellant 
that he was the shippine clerk for appellant company, and that 
he delivsred one register system to the Penn-ylvanta Railroad 
Company in filling said order. 

It is contended by appellant for a reversal of a7id 
judement that J). ©. Jordan, while a sales agent for arnellant, 
had no authority to receive notice of a cancellation of the or- 
der from appellee. It is practically conceded by counsel for 
appellant that inasmuch as the order taken provided that it ruat 
be accepted by appellant company, sither by written accentance 
or by starting work on the system in filling the order, that if 
notice of cancellation was given bv anvellse prior to a written 
notice of acceptance or prior to the commencement of work on 
gaid system in filling the order, that appellee would have the 
right to cancel the same, and this is undoubtedly the law. ‘In 
provision was made in the written order with reference to a cane 
cellation of the order by appellee. 

It being the law that appellee had the right to can- 
cel the order before its acceptance, we are of the opinion and 
hold that notice to the sales acent who took the order, of the 
desire to cancel the sane, would »@ notice to annsllant corpany. 
The jury had the right to take into consideration, in determin- 
ing whether notice of cancellation was given, the fact that ap- 
pellee on the day following the civine of the order, stonned nav- 
ment on the check given for the cash payment, and they would also 
have the right to presume that appellant in due course received 
notice from said bank that payment had been stonped on said check. 
In other words, we are of the opinion and hold that the jury were 
warranted in finding that appellee had given notice to apnellant 
of the Cancellation of said order, and that such notice wae given 
prior to its acceptance on the part of appellant. Apnellee tease 


tified that he never received any notice from the cormnany of the 


acceptance of his order, and while one witnees for annellant teae 
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tified that he sent the notice, it was a question for the jury 
as to whether or not appellee received the same. The record 
also fails to show that any work was done by appellant on the 
system for appellee. While there is evidence in the record to 
the effect that the system was shipped, so far as the record 
shows, it was one that was already on handa, and not one upon 
which any special work was necessary. The Contract provides 
that the beginning of work on the system or the sivine of write 
ten notice of acceptance shall constitute an accentance- 

Appellant also assignea error on the ruline of the 
court on the instructions. CGounsel for appellant aay that the 
instructions given on behalf of apnellce are abstract in form 
and not applicable to the facts in the case. An examination of 
the instructions discloses that this contention is not well 
taken, for each and all of the instructions given on behalf ‘of 
appellee purport to be applicable to the facts in this case, 
and are not abstract in form. 

Pinding no reversible error in the record, the jude- 


ment of the trial court will be affirmed. 


Judgement affirmed. 


Var be Er Cefrotare 
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JESSIE ADAMS, ) 
Appéllant, Apveal from the 
-vs- ( uwarion County 
) 
CITY OF CENTRALIA, ( Circuit Court 
: _Appoellee. ) 


OPINION by BOGGS, P. J. 


Rope take orouent suit in the circuit court of Marion 
County against appellee, the city of Centralia, to recover for 
personal injuries alleged to have been sustained by her by reason 
of falling through a stone sidewalk on North Poplar street in 
said city: 

On the morning of December 10th, 1923, apnpellant alisht- 
6a from her husband's automobile at the corner of Poplar aud ile- 
Cord streets in said city, and while walking in a southerly direc- 
tion on the east side of Poplar street, one of the stone slabs 
comprising a part of the walk gave way under her weight, and a 
triangular piece of stone from the center of the walk fell into 
a depression beneath the w&lk. Aprnellant's limb vrotruded throuk 
the break in the walk and she received the injury for which this 


suit is brought. 


The declaration consisted of two counts, and in apt 





terms set forth the ownership and control of the sidewall in 
question by appellee; that by reason of certain excavations 
made under the same, said sidewalk became unsafe to pedestrians 
traveling upon the same; that the said city negligently failed 
to exercise reasonable care and diligence to keep the sidewalk 
in a reasonably safe condition; that a slab of said sidewalk 
broke off when apvellant was passing over the same, by reason 
of which she was unavoidably caused to fall and to injure her 
limb; that notice wis given to said city as provided by statute. 
A plea of the general issue was filed to said declaration, and 
a trial was had. At the close of apvellant's evidence, 2 motion 
was made by appellee to exclude the evidence and to direct a 
verdict in its favor, mhich motion was denied. Again, at the 
close ot all the evidence, appellees entered a motion to exclude 
the evidence of appellant and to direct a verdict in favor of 
appellee, which motion was allowed, and a verdict was directed, 
Finding appellee not suilty. Judgment was rendered on said 
verdict against appellant, in bar or action and for cocts. To 
reverse said judgment, this appeal is prosecuted: 

The only question raised and preserved for review on 
a motion to direct a verdict in this character of case is: 
Does the evidence on the part of appellant, taken as true, and 
most favorably considered for her, with all reasonable infer- 
ences to be drawn therefrom, make out a prima facie tase on the 
part of appellant? The question of the weight of the evidence 
or the credibility of the witnesses cannot be considered. Kelly 
ve Chicago C. Ry. Co-, 283 I1l. 640-@42. Or, otherwise stated, 
if there was any evidence in the record from which, standing 
along, the jury might without acting unreasonably in the eves of 
the law, have found the material averments of the declaration to 
have been sustained, the motion to direct a verdict should have 
been denied. MacGregor v. Reid, Murdock & Co., 178 Ill. 4f4; 


Libby, iWcNeil &* Libby v. Cook, 222 111. 20F; Devine v. Delano, 


Bite Wile NOG se Ke bly v%. Chicago C. Ry. Co-, supra, 742. 





Appellant testified with reference to how she received 
her injury, but not as to the condition of the sidewalk prior to 
the time she was injured. 

Denver Adams, the husband of appellant, testified: "T 
heard my wife holler, and looked around; she was down on the side- 
walk, about forty feet from me. On the sidewalk next to Pfeffer'sa 
garage, on the east side of Poplar street. ...... I ran to the 
scene and took hold ot’ her. There was a hole there that was two 
or three teet wide and four feet long and three and one-half feet 
deep. The walk was on top of an excavation. From the ton of the 
sidewalk the excavation was three and one-half feet deep. It was 
three and one-half feet wide; that would be north and south and 
three and one-half feet east and west. The walk was of the width 
of “our feet. It was a busy street. My wife's limb was in the 
hole. The walk caved in there; from the center there was 2 niece 
had broken plumb through on the east side and on about a 45-depree 
angle laying in the hole. Her limb was protruding through the 
center of the broken part, practically in the center in the broken 
parts of the walk. The limb was through the walk up to the knee 
and she was laying over on her knee that was out." 

"I had occasion to be along that street before the in- 
jury occurred; there was a pile of dirt along the sidewalk for 
three months or more. I observed that there was an excavation 
under the walk. I seen men working there. Thev throwed the dirt 
out there and the dirt had been piled up there for three months 
before the injury." 

Certain other witnesses testified on behalf of annellant, 
with reference to her injuries, etc., but not as to the accident 
or the condition of said sidewalk. 

It is insisted by counsel for appellee, that even though 
the sidewalk was in a defective condition, the evidence fails to 
show notice to the city of such condition, sither actual or con- 


structive. 


It is not contended by appellant that actual notice has 


been shown, but it is contended, on the evidence submitted bv her, 
taken as true with the inferences reasonably to be drawn there- 
from, that the Conditions surrounding the sidewalk, which had ob- 
tained for some three months prior to the accident, were sufficient 
to show constructive notice to appellee of the condition of said 
sidewalk; that such excavations had been done in such an obvious 
manner, on a much-used street, that the city must be vresumed to 
have had notice of what was going on: 

Generally, it is a question of fact for the jurv as to 
whether a city has had notice of a defect in its streets, and it 
is only where the facts are undisputed and but one reasonable 
inference can be drawn from them that it becomes a question of 
law for the court. Gityv of Chicago v. Murphy, 34 Ill. 224; 

Boender v. City of Harvey, 251 Ill. 228-271. 

Under the law as above stated, we are not to weigh the 
evidence, but are only to determine ag to whether or not the evi- 
dence on the part of appellant, taken as true, with all reasonable 
inferences to be drawn therefrom, fairly tends to prove the alle- 
gations of her declaration. Without going into a further discus- 
Bion of the evidence, we are of the ovinion and hold that, eo 
viewed, the evidence does Pairly tend to vrove the allegations 
of appellant's declaration, and the court therefore erred in 
directing a verdict in favor of appellee. 

For the reasons above.set forth, the judement of the 


trial court will be reversed and the cause will be remanded. 


Reversed and remanded. 
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OPINION by BOGGS, P. J. 


Appellee recovered a judgment for %1,90U.00 in the city 
court of East St. Louis in an action on the case against apnellant 
for an injury alleged to have been sustained by annellee through 
the negligence of appellant: \ 

It is first contended by appellant for a reversal of 
said judgment that appellee was not in the exercise of due care 
and caution for his own safety just prior to and at the time of 
the accident. 

Broadway in the city of Sast St. Lovis connects with St. 
Louis, Missouri, over the Eads Bridge, and runs in an easterly and 
westerly direction. On the Hast St. Lovis side, Broadway connects 
with a street known as Third street. There is a double street -car 
track on Broadway. 

On the day in question, appellee wag walking along the 


south side of Broadway in East St. Louis, and when about 125 feet 


from its intersectian with Third street, he attemvted to cross 
from the north to the south side. In this connection avnellee 
testified: "I looked back to the left or west to see if there 
was anything coming, before 1 started. TI saw nothing. There 
vere no automobiles Coming in either direction. T sot about to 
the westbound tracks before I noticed an automobile. At that 
time I was about halfway down the decline, or one hundred or one 
hundred ten feet of the east end of the viaduct. TI heard the 
rattle of a machine coming from the west; no horn was blown. It 
was coming fast, and T could not make it to the north sidewalk, 
I swung to get out of the way and the fender and front wheel got 
me. TNe machine did not pass over me--it ‘“nocked me to the east 
and south. The machine continued off the viaduct and turned un 
Third street. It passed between me and the north curb. It waa 
just over the westbound track, but was going east. There were 
twenty or twenty-five feet between the south curb and the place 
where I was struck." 

William Thomas, a colored man, testitied on behalf of 
appellee: "I was on Broadway, looking west, ard ' saw the plairt- 
iff coming down the viaduct, and I looked up asain and T saw 2a cer 
coming down the viaduct; the plaintit'f goes to an offset in the 
 vaaduct and crosses the street, and he looks behind and there igs 
a car coming, and wnen he comes down the street this car is chas- 
ing him and he starts to go back this way, and before he covld get 
back the car hit him--that is all. ..... The automobile was on 
the north side of the street, just before it hit the man. The 
automobile passed between the man and the north curb. The viadutt 
was clear at that time. I don't know how fast the machine was 
running, never owned one and never had my hand on one, but I pre- 
sume it was going thirty-five miles an hour." 


On the other hand, apnvellant testified: "TI wae drivine 


on the south side of the viaduct with the right Pront whee? of my 
Ford between the rails of the south track. Mv richt wheels were 


about four or four and a half feet rrom the south curb or sidewalk. 


I saw Berry before the accident when I was coming down the incline: 
I had passed the middle or high point of the viaduct. TI cvess I 
was about fifty or sixtv feet from him when I saw him. When T 
first saw him he was on the south sidewalk, steovring down into 

the street. eseee Ll was on the south side of the viaduct, soing 
about fifteen miles an hour. When he stevpned from the curb he 
stopped between the rails of the south car tracks and looked in 

a westerly direction. That was the direction from which I was 
comings he looked towards me. ‘Believing he had seen me, T swerved 
slightly to the left and continued on down the viaduct.' He stonped 
there after stepping off of the sidewalk. I sot over out of the 
car tracks into the center of the street. ‘Assuming he had seen 
me and would wait until I passed, I went on, and when I was with- 
in ten feet of him he started to dash across the street, not 
directly, but more diagonally, as if to cross over ahead of me, 
and when I saw it would be impossible for him to do that without 
serious trouble, I again swerved over to the left to avoid hitting 
him and as he kept on Coming he came in contact with the machine. ' 
I had swerved to the left when he started across, to avoid hitting 
him, and I applied the brakes, and after he came in contact with 
the Ford I ran possibly twenty-five or thirty feet before I 
stopped. ..... I did not sound my horn because I assumed he 

saw m@, as he was looking at me.” 

One George Ripley testified on behalf of apnellant that 
the witness Thomas had told him that appellee ran in front of the 
automobile in question and got hurt, and asked him to see anvellant, 
"and if Nevener would pay him something, he would testify for him." 

The evidence being sharply conflicting, it was a auestion 
for the jury as to whether appellee, just prior to and at the time 
of the accident in question, was guilty of neglicsence whicn con- 
tributed to his injury. If the jury believed the testimony of 
appellee's witnesses, they were clearly warranted in finding that 


appellee was not guilty of contributory negligence. We would 


therefore not be warranted in disturbing the verdict on that 
ground. Johnson v. Coey, 237 T1l. 833 Sullivan v. Onlhaver, 
291 I11. 359-362; Pietro v. Hines, 299 Ill. 24R-240. 

It is next insisted by appellant that counsel for anp- 
pellee was guilty of conduct on the trial of said cause, requir- 
ing a reversal of said judgment. Apvellee was asked on direct 
examination: 

"Q. What, if any, money did you pay for your room at 
the nospital, Mr. Berry? 

"A. The insurance company paid that. 

"Mr. Klingel: I object to that and move that it be 
stricken. 

"The Court: Icdon't know what. the declaration avers’ 

"Mr. Klingel: I object to that last answer and move 
that it be stricken. 

"The Court: Head the last question and answer. 

"Q. (as read) What, if any, money did vou nav for 
your room at the hospital, “r. Berry? 

"A. The insurance company vaid that. 

"The Court: The jury will disregard that answer, and 
the objection will be sustained. 

"Q. Did you pay any money for doctor bills? 

WN MO aslo 

"Q. You didn't. pay that? 

SA NO 

The courts have frequently held tt to be reversible 
error for counsel representing the plaintiff in a personal injurv 
suit, to bring it to the attention of the jury that the lawsuit 
is being defended by an insurance companv. Eckhart * Swan Milling 
Ore Vis Shaver, 101 App. 500; Fuller So. v. Darragh, 101 App. @A5; 
Wiersema v. Lockwood * Strickland Co., 147 Anp. %8. 

An examination of the cases cited by apvellant will dis- 
close that in those cases something was done by counsél repregent- 


ing the plaintiff to bring to the attention of the jury the fact 
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that the case they were to try was being defended by an insurance 
company. We do not think that the questions propounded in this 
case can fairly be held to come within that rule, as there is 
nothing to show that the insurance company who may have vaid for 
appellee's room at the hospital was defending this lawsuit. And 
as the court immediately struck the answer, and instructed the 
jury to disregard it, we hold that no reversible error resulted 
therefrom: 

It is next contended by apnellant that the court erred 
in its rulings on the evidence. AMong other questions vrovounded 
to appellee as to alteged losses he had sustained bv reason of 
his injury, he was asked: 

"Q. What did you say the loss to your business was? 

Objected to by apvellant. Objection overruled: 

"Q. Did you lose any income on account of this sickness? 

"\. Well, IT have to earn my living--I have no heln from 
anyone--it possibly ran from two hundred to three hundred a month." 

Objection was made to the answer "unless he further 
states what his income was--if he had a business during that time, 
than casidly told.” r 

"The Gourt: You may bring that out on cross examination." 

At the close or the direct testimony of annellee, coun- 
sel for appellant moved to strike the testimony of appellee with 
reference to his earnings, on the ground that it was purelv spec- 

ae but the court overruled the motion. 

The answer to the question 2s to what appnellee's possible 
earnings were, should have been stricken, even though the auestion 
was not objected to. The objections made by apnnellant to this and 
other questions propounded to avvellee and his answers thereto, 
Clearly disclosed that appellant was insisting that annelltee should 
state as nearly as possible what his sarninges were in the business 
in wnich he was engaged, prior to the time of his injurv. The 
court erred in its ruling in this respect. There is nothing in 


the record to substantiate the answer of appellees to the effect 


that his income was from $209 to *300 per month. 

It is next contended by anvnellant that the court erred 
in the giving of apvellee's first civen instruction. We have 
examined this instruction, and hold that, while not as carefully 
guarded as it should have been, it states a correct principle of 
law and there was no reversible error in the civing of the came. 

It is next contended by appellant that the verdict is 
excessive. Appellee lost, according to his own testimony, sore 
twelve to tourteen weeks time on account of his injurv. Bv reason 
of the failure of appellee to make proof bv competent evidence of 
any loss he mav have sustained to his business on account of said 
injury, and by reason of the fact that his doctor and hospital 
bills have been paid, we hold that unless a remittitur of *500.00 
be entered, the judgment snould be reversed. 

It is therefore ordered by the court, that if avnellee 
enter a remittitur of %50u.00 within twenty davs after the filing 
of this opinion, the judement shall be affirmed. Otherwise, it 


will be reversed and the cause will be remanded. 
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BELLE PICKERING, Administratrix 2A tolkhe (DOD) 
of the Estate of CHARLES EF. ( 
PICKERING, Deceased, ' ) 
Plaintiff in Error, Frror to the 
-vs- ( “iadison County 
) 
W. W. WHEELOCK and WILLIAM G. ( Circuit Court: 
BIERD, Receivers, CHICAGO % ) 
ALTON RAILROAD COMPANY, ( 
Vefendants in Error.  ) 


This is a writ of error prosecuted bv plaintiff in er- 
ror, hereinafter called plaintiff, to reverse a judgement render= 
ed against her as admini&stratrix of the estate of her @ecbased 
husband, in a suit brought in the circuit court of Madison County 
against defendants in error, hereinafter called defendants, as 
receivers, etc’, to recover for the death of her said husband, 
which occurred in a crossing accident in the city of Alton. 

The declaration consists of four counts. The first 
Count charges negligence generally; the second count charges a 
failure to give the statutory crossing signals; the third charges 
a violation of the ordinances of the city of Alton with reference © 
to the speed of tains; and the fourth charges a violation of the 


ordinances of said city with reference to tne rincine of a bell. 
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To said declaration a plea of the general issue was filed. A 
trial was had, resulting in a verdict and judgment acainst the 
plaintiff, as above set forth- 

The record discloses that about 5:30 on the morning 
of December 26th, 1923, plaintiff's intestate left his home in 
a Ford automobile, accompanied by one of his neighbors, for the 
purpose of going to the piant of the Laclede Steel Companv, where 
the deceased was emploved. 

Broadway in said city is a paved street running east 
and west, and Cut street runs from Broadway in a southerly direc- 
tion to the Illinois Steel Company and various other factories. 
At the southwest corner of the intersection of Broadway and Cyt 
street is located a building known as the car sheds. The Big 
Four tracks and the Chicago * Alton tracks cross Cut street at 
right angles . The main track of the Big Four railroad is located 
about forty feet south of said building, and the Chicago * Alton 
main track is located about fifty Beet south of the Big Four 
tracks; in other words, the record discloses that the Chicago 
% Alton track on which the train in question was being operated, 
was 92 feet south of said building. There is also a spur track 
between the tracks of the Sig Four and the Chicago & Alton, used 
by the Pierce 011 Company for the unloading of oil tank cars, and 
on the morning in question there was an oil tank car standing on 
this spur about ten feet from Vut street. The record discloses 
that, just prior to the accident in question, plaintiff's intes- 
tate, with his companion, was proceeding in a southerly direction 
along Cut street toward the Chicago % Alton tracks, at a speed of 
some seven to ten miles per hour. As he neared the Chicago &% 
Alton tracks, the speed of his car was reduced to from two and 
one-half to some four or five miles per hour. So far as the 
record discloses, plaintiff's intestate drove on the Chicago * 
Alton track in front ot a passenser train approaching from the 


west, without ever having looked either way of the track for an 


approaching train. The rear end of his automobile was struck 
and he and the other occupant of said car were killed. 

It is first contended by Counsel for the plaintiff? for 
a reversal of said judgment that the verdict is against the man- 
ifest weight of the evidence. That the train was being operated 
at a speed in excess of that fixed by the ordinances of the city 
of Alton, is Conceded, but it is insisted on the part of counsel 
for the defendants that, notwithstanding the speed of said train, 
plaintiff's intestate was cuiltyv of negligence which contributed 
to the accident which resulted in his death, and that therefore 
they, as such receivers, are not liable. 

On the issue as to whether a bell was rung and whistle 
sounded on said engine as it approached said crossing, the creat 
preponderance of phone ence is to the effect that thev were. 
Three witnesses on behalf of the plaintiff testified that thev 
were in the neighborhood of said crossing, and that they did not 
hear the whistle sounded. Two other witnesses on “ehalf of 
plaintiff testified that they were in the neichborhood of s2id 
crossing at the time of said accident, and that thev heard a 
whistle blow, but did not know as to what road it was on. On 
the other hand, the engineer, the fireman, the baggazeman and the 
porter on said train, all testified that the whistle was blown 
repeatedly as said train approached the crossing. Six other wit- 
nesses, not connected with the Chicago * Alton railroad. testified 
‘on behalf of defendants that they were in the vicinity of said 
Crossing at the time of said accident, and that they heard the 
whistle sounded as the train avproached said crossing. The evi- 
dence is also to the effect that the bell was ringing continuously 
on said engine 2s it passed through said citv toward said crossine. 
So far as that issue is concerned, the evidence fully supnorts 
the verdict of ths jury- 

The principal question on the evidence is as to whether 


plaintiff's intestate was in the axercise of due care for his om 














dafety; yuet prior to and at the time of the accident. The record 
discloses that, but for said oil tank car, which would partially 
obstruct ths view of anyone proceeding south on Cut street, after 
passing the building at the southwest corner of Cut street and 
Broadway, the view west on the Alton track was unobstructed for 
half a mile. The reco@d also discloses that it was before dav- 
light, and the headlight on the engine was burning. 

while the law, as contended by counsel for plaintiff, is 
that one approaching a railroad crossing has the right to assume 
that the railroad company will operate its trains in compliance 
with the ordinances of the village through which it is running, 
still the law further is, that notwithstanding that duty on the 
part of the railroad, it is still the duty of a person anvroach- 
ing a railroad crossing to use ordinary care for his own safety, 
in view of all the circumstances surrounding him. Chicago ©. Ry- 
Cos v. O'Donnell, 208 I1l- 287; Fotler v. Chicago * OC. I. R. R. 
Gor, 234 I11. 619; Vastardes v. Chicago * A. Ry. Cor, 210 Anp. MR; 
Carlin v. Grand T. Ry. Co., 2435 Ill. #4. 

In Carlin v. Grand Trunk Ry. Co-+, supra, the court at 
page 867 says: 

"All reasonable persons know that a railroad crossing 
is a place of danger. Tne use of gates or other means of warning 
to the public reduces the danger, but a person about to cross the 
tracks is bound to know that the danger exists and to avvroach 
the tracks with care proportionate to the danger. He mav rely 
upon the giving of the customary signals, but he must exercise 
due care him&elf." 

Counsel tor the plaintiff seek to rely on the vresumtion 
which the law indulges, to the effect that a sober, careful persn 
will, under ordinary circumstances, exercise care for his or her 
safety. That rule, however, only applies where there are no eve- 
witnesses to the accident. In this case the record discloges that 
there were eye-witnesses, 30 that rule would not annlv. Geisert 
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170 App. 210. 

Jt is also contended by counsel for plaintiff that the 
fact that plaintiff's intestate was driving slowly as he approack- 
ed said Crossing is evidence tending to show that he was exercis- 
ing due care. That would be true if there were any evidence tend- 
ing to show that he save any attention to whether or not a train 
was approaching. Plaintiff's intestate was tully cognizant of 
the conditions surrounding this crossing, as the evidence dis- 
closed that he had crossed there daily for many years prior to the 
accident, in going to and from his work. We are therefore of the 
opinion and hold, in view of the evidence in this record, that tee 
jury were warranted in finding that plaintiff's intestate was not 
in the exercise of due care’ and caution for his own safety, just 
prior to and at the time of the accident. Carlin v. Grand T. Rv. 
Co-, supra, page A”. 

Tt is next contended by counsel for the plaintiff that 
the court erred in its rulings on the evidence. We have examined 
the record in connection with this assignment of error, and hold 
that there was no serious ¢rror in the ruling of the court on the 
evidence. 

It is next contended by counsel for the plaintiff that 
ths court erred in its rulings on the instructions- No instruc- 
tions were offered by plaintiff. Of eight instructions given on 
behalf of the defendants, objection is made to all of them excent- 
ing the sixth. 

As to instructions one and two, it is contended that it 
was error to give the same without giving an instruction defining 
what was due care and caution, or ordinary care. While we annrove 
of the practice of giving such instruction in this character of 
case, at the same time we do not believe it reversible error not 
to do so. At any rate, no case so holding has been cited. 

The third instruction is as follows: 


"You are instructed, that if vou believe from the evidence 











that pleintifels intestate, by using his faculties, with ordinary 
and reasonable care in listening or looking out R6r the annroach- 
ing train, could have avoided the Collision on the occasion in 
question, and, if you further believe that he failed to so look 
or listen and that such failure on his part was neglisencs and 
that such negligence contributed or paced ane collision and re- 
gulting death, then the Court instructs you the plaintif® cannot 
recover any damages in this case and you should find the defend- 
ants, Receivers of Chicago % Alton Railroad Company, not suilty." 
The objection to this instruction is that the court 


a" 


should have used the word "Would" instead of "could" in said in- 


|H+e 


struction. We are of the opinion that the word "would" is the 

more appropriate word, but hold that the siving of the instruc-— 

tion in the form given is not reversible error. Chicago 0. Rv- 

Co- v. O'DOnmell, 208 Ill. 287-277; Flynn v. City Ry. Co-, 20 

Ill. 480-430; Gruenendahl v. Consolidated Coal Co., 108 Ann. Aaa, 
fhe fourth instruction in effect tells the jurv that it 

is their duty to try the case precisely the same as though the 

suit were between two individuals. This instruction was proper, 

and the court did not err in giving the same. 

The fifth instruction informed the jury that they should 
take into consideration the number of witnesses testifvine with 
reference to any state of facts, along with all the other eviderce, 
facts and circumstances in the case. Instructions of this charac- 
ter have frequently been approved, and the court did not err in 
giving the same. Gage v. Eddy, 179 T1ll. 492-503; West Chicago C. 
‘Ry. Co- v. Lieserowitz, 197 I11l. 807-812; HE. J. & E. Ri Coe v. 


Lawler, 229 I1l. #&21-A30. 

The court did not err in sivinethe seventh instruction: 
Gijicaco G. Ry. Co* v. O'Donnell, 208 Ill. eé4l. 

The defendants! sighth instruction is a cautionary ine 
struction, 20d the court did not err in giving the same. 


Finding no reversible error in the record, the judgment 








of the trial court will be affirmed. 


Judgment affirmed. 
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OPINION by BOGGS, P. J. 


Appellee brought suit against appellant and one Ernest 
Larsch in a justice court at Alton, Illinois, to recover a bal- 
ance Claimed by appellee for automobile tires s01d to Bovd and 
Larsch while the latter were engaged in the automobile accessory 
business in said city. Judgment having been rendered in favor of 
the defendants in said justice court, an appedl was taken bv an- 
pellee to the city court of Alton, where a trial was had, result- 
ing in a verdict in favor of appellee for the sum of *317.45. 
The defendants in the lower court entered a motion for new trial, 
which was overruled and judgment was entered against "the defend- 
ant" for the amount of said verdict and costs of suit. To reverse 
said judgment, avopellant prosecutes this aoneal. 

The record discloses that apvellant and said Larach 
were engaged as partners under the name of the Alton Racine Tire 


Company, in handling automobile accessories in said city. From 





{— 


February 15th to May 28th, 1924, thev ordered goods from annellee, 
amounting in the aggregate to $1,115.57. This account was credit- 
sd by payments and return of goods in the amount of #798.12, leav- 
ing a balance unvaid of 4317.45. Apoellant and Larsch had given 
orders to appellee for goods shipped on what was termed a dating 
order, one-third of the amount falling due April 10th, one-third 
way loth, and one-third June 10th. On Avril 22nd, anpellant vis- 
ited the office or appellee and paid the 4nril 10th payment. 

As to the foreroing statement of facts there is no Con- 
troversy. Counsel for apvellant in his arcument atatesa: "There 
is no Controversy as to the goods sold nor the vrice charved there- 
for. The sole and only question or issue in this case is, who was 
to pay the amount involved?" 

Appéllant testified to the effect that at the time he 
paid the April 10th payment, he introduced a Mr. Marsh to Thomas 
W. Hayes, sales manager for appellee, and stated to Haves that 
prior thereto he had purchased the interest of his partner Larsch, 
and had made settlement with him; that he was retiring from bus- 
iness and was selling cut his business to Marsh and that “arsh was 
succeeding him. He further testified that: "Mr. Haves said that 
was alright; they wanted somebody to represent them in Alton and 
they said it was alright. I said, 'You come and check on the tires 
to see that it is alright,' and he said I will come down, but he 
never did. 

"Q. Did you at that time say anythine to ir. Hayes 
that ir you turned this over to Marsh that they would look to 
Marsh for the balance due 

| LENE Uy lake! 

"Q. What did he say about that 

"A. He said it was alright 

"Q. He said he would do that 
"7 Yes sir.” 


Appellant offered in evidence a letter dated May ©lst, 





1924, written by E. W. Roach, one of the men in charge of ap- 
pellee's business, to J. W. Marsh. Said letter acknowledged 

the receipt of an order for goods, and referred to a statement 
in the letter written by Marsh, to the effect that he would take 
care of his account ag soon as he could. 

On behalf ot appellee the witness Hayes snecifically 
testified that apvellant informed him that Larsch was retiring 
from the business, that he, apvpellant, had bought him out and that 
Marsh was to be his partner in the business. E. ".Roach, credit 
manager for appellee, testified in corroboration of the testimony 
siven by Hayes. 

— It is conceded by anvellant that the evidence is sharnlyv 
_ conflicting. In his argument he states: "Standing alone, we may 
well say that the verdict of the jury is conclusive as to the 
facts, amid such 4 conflict in the evidence." It was therefore 
a2 question nareene jury as to what in tract was said in the con- 
versation testified to, and as to what it proved. 

Appellant next insists that the court comritted revers- 
ible error in giving the one instruction given on behalf of anv- 
pellee This instruction presented appellee's theory of the case, 
and while not as carefully drawn as it should have been, it states 
a correct principle of law and tne court did not err in giving the 
same - 

It is next insisted that the trial court committed re- 

versible error in entering a judgment against "the defendant" in- 
stead of "the defendants," there being two defendants. Thre record 
discloses that the suit was brought against appellant and said 
Larsch, and was so carried through the justice and city court. 
The verdict of the jury on the issues was in favor of the plaint- 
iff. It was therefore a finding against both defendants. We are 
of the opinion and hold that, under the provisions of the atatute 
of Amendments and Jeofails, the trial court would, at a term sub- 
sequent to the rendition of judgement, be warranted in amending 


the same so as to show a judgment against "the defendants." This 


holding, we think, is supported by the suvreme and avvnellate 
courts of this state. Erst-Tossetti Brewing Co. v- Yoehler, 
200 Ill. 269; Bledsoe v. Ziegenhaien Brothers Furn. Co., 11 
App. 148, citing: McCrory v. Hamilton, 39 Apo. 490: Amertcan 
Preserves Co* v- Bishod, 33 Apn. 493; American Preserves Go- v.- 
Bishop, 88 App. 444; Denhard v. Dunbar, 93 Ann. 2A. In the 
latter case the court at page 2F9 says: 

Where there is such minute, entry, pleading or files 
in the cause, the court has power at a subsequent term thereby 
to amend the record, and will not hesitate under such circun- 
stances to make such amendment in accordance therewith as will 
advance justine and sustain the rights of the parties." Citing: 
Forquer, et al, v. Forquer, 19 IJ]. 83; McCormick v. Wheeler, 2A 
Ill. 124; Church v. English, 81 111. 222; Stitt v. Xurtenbach. 
35 App. 38. 

And in Southworth v. People, 128 111. @21, the suvreme 
court made an amendment to a judgment, making it in favor of the 
People of the State of Illinois instead of the State of Illinois, 
and the court in discussing this matter says, page Fer: 

"It’may be conceded that there is a technical defect 
in the form of the judgment as entered by the superior court, but 
the defect is no ground for a reversal of the judgment. Section 
2 of chapter 7 of the Revised Statutes, entitled 'Amendments,’” 
provides: ‘After judgment rendered in anv cause, any defects or 
imperfections in matter ot form, contained in the record, vlead- 
ings, ..... or other proceedings in such cause, mav be rectified 
and amended by the court in affirmance of the judement, so that 
such judgment shall not be reversed or annulled.' Section # 
declares that 'no judgment shall be reversed, in the Sunreme 
Court, for mere error in form, if the judgment be for the true 
amount of indebtedness or damages.'" 

We therefore hold that the entering of the judgment as 
the court did was not reversible error, but that the same may be 


amended to show a judgment against "defendants" instead of "de- 





fendant." 

The peor in this case, being for 717.45, was in 
excess of the jurisdiction of the justice. The transcrint of 
the justice shows that the claim filed bv apnnellee was for 
&Z0U.00, and the judgment rendered by the justice was for less 
than said amount. If a motion had been made by the defendants 
in the lower court to dismiss the vrocesdines for want of juris- 
diction, there is no doubt but trat the court would have allowed 
the motion. Appellant, however, concedes that this error may be 
cured by a remittitur, and so states in his written 2reument. 

The cause will therefore be reversed and remanded to 
the city court, to permit appellee, within a reasonable time to 
be fixed by the trial court, to enter a remittitur of £17.45, 
reducing its claim to *300.0U, and upon so doing, and upon pay- 
ing the costs of this avpeal, judgment to be rendered against 
the "defendants" i the lower court, for *300.00 and costs. TF 
appellee fails to so reduce its claim and to pay the costs of 
this appeal, then this cause to stand reversed and remanded 


generally for a new trial. 


Reversed and remanded, with directions: 
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TERM NO. 17. 





THE PSOPLE OF THD 


STATE OF ILLINOIS, : ERROR 70 
Defendant in Error, ; 
; PERRY COUNTY 
VSe 4 
: COURT. 
MATTIE BECIER, : 
Plaintiff in Error. ; 


Barry, Je - Plaintiff in error was tricd and convicted ona charse of 
1aving sold intoxicating liquor for beverage purposes. She issiaes 
that the information does not charze a eriminal offense because it 
fails to sver that she had no permit from the Attorney General. Teither 
that officer nor any Other person is authorized to issne a permit 
for the sale of intoxicating liquor for peveracze purposes. As she 
could not lawfully procure a permit for such a sale it was not necessary 
to ever that she had nonce , 

The evidence on the part of the prosecution fully sustains 


the charge and ths defense was an alibi. Plaintiff contends that be- 


-gause the witnesses for the People were detectives or paid investi- 






gators, the testimony on her behalf was more worthy of credit, and 
for that reason the verdict is against the weicht of the evitence. 
The jury are the juizes of the credibility of the witnesses and of 
the weight to be siven their testimony. In the state of the reasrdad 
we would not be warranted in setting aside the verdict. The eourt 

did not err in the admission or exclusion of evidence or in its rulinc 


on instructions. The judgment is affirmed. 
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# TERM NO. 20. 


| HENRY J. SURMSIER, foo 24h dg8 
Appellant, : \PPEAT, PROM 7 oe 
° aa 
VS. : S$". OLAIR FER At 1925 
f HEVRY L. GUNDLACH, et al,: CIROJIZ count. Robern ls Reg 
: — A cpellees. ; CLERK GF HIE AF =P ‘ re COU ft 
; os FORTH DIS TRIBT OF ILLINELS 


i Barry, J. - In 1921 appellees constructed a dam about 320 feet 


_ tong and 2s feet hich at the-outlet of Little Swan Leke. Appellant 





















filed a bill of complaint in which he prayed that appellees be come 


4 oo] 


pelled to remove the said deme Upon the hearing the court found, 
inter alia,that on December 28, 1923, the top of the dam had 
washed off about one £o0t and at the speedvay it had entirely 
washed aviy for & width 0° three Paget, but that on account of the 
narrowness of that outlet as compared with the width of the outlet 
of 150 feet before the dam was built, the water is held back on 
appellant's land in times of high water. The decree ordered 
appellees to remove such part of the dam as was constructed unon 
the outlet of Little Swan Lake as it existed in the year 1921. 
There was no apveal from that decree and it remains in full foree 
and effect. 
On petition of appellant, appellees vere cite’ to show 
cause why they shonld not be punished for contempt of court in 
refusing and failins to comply with the provisions of i 
Upon a hearing the court found that appellees were not guilty and 
costs were adjudged against appellant. 

The Meat sony on bohalf of appellees is to the effect 


that they entirely renoved the middle 150 feet of the dan, that is to 
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% say, that part of the dam that vas constructed upon the outlet of 


Little Swan lake as it oxisted in 1°21. tf that testimony is 


= 


true anpellees had complied with the decree and were not in con- 
tempt of courte Appellant insists that while appellees removed 
150 feet of the dam they lid not) remove it t») the depth of the 
outlet as it was in 1921. There is a decided conflict in the 
evidence bearins on that question. ‘he trial court saw and 
heard the witnesses anid was in much boitter position to welch 
their testimony than ve ean from an examination of the record. 


1 


"Ye gannot say that the finding of the court is manifestly acainst 
the weicht ov the evidence. In the state of the proof we wonid 
not be warranted in holdin: that the court reached an erroneous 
conclusion. 

Appellant arsues that wmiil a pellees have removed the 
entire dam for its full length of 320 feet they vill not have com- 
plied with the spirit or letter o° the degrees the decree found, 


4 (2 


» as we have shovn, that the width of the outlet of Little Swan Lake 
was 150 feet before the dam was built, and appellees were ordere’ 
' 


_ to remove, not the entire dam but only such part thereof as was 


=> 9 


constructed uvon the outlet as it existed in 1921. 


Appellant abided by that decree and cannot be held to 


ne i ak oil 


say, in this proceedings, that appellees should bo required to 


) remove the entire dam for its full length of 329 feet. There is 
| no reversible error and the decree is affirmed. 

| AFFIRMED. 
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)H. A. FONCANON, : 

‘ . Appellee, : APPEAL ROM 

i : 

: vs. : FRANKLIN 

¥ : 

) J-ALEVIS, et ol, : CIRCUIT COURT. 
4 Appellants. : 



















' Barry, Je - Appellants executed and delivered three judsments notes 


to the StandaFfd Auto Insuranee Association of In¢< 


_ endorsed and delivered to appellee for a valuable consideration 


iana, which were 


D before maturitye Appellee procured a judgment by confession 
“which was opened with Leave io oateas The general issue was 
‘filed and it was stipulated that all evidence misht be introduced 
that would be admissible under special pleas properly pleaded. 
at the glose of the evidence the court directed a verdict in 
favor of appellee. 

Appellants contend that the notes are null and void be-~ 
“ gause the payee is a foreich corporation that was doing business 
in this State without authority of law. and that the court erred 
in refusing to permit them to offer cvidence to that effect. 

“The contention cannot be sustained. hen appellants executed 
and delivered the notes they engaged that they woul! pay them 
according to their tenor and admitted the existence of the payee 
and its capacity to endorse the same, Ill. Nege Inst. Act, ‘ece 606 
“The fact that the payee is a foreimm weetoeatl on and was doing 
‘business in this State without a license was no cefense, eir ©. 


iraig Mfge Coe vSe Bonus, 177 Appe 626. 


— ee 





It is argued that the Court erred in refusing to permit 
appellants to prove that the title of the psyee was defective; ( 
that they were entitled to make such proof in order to put the 
burden on appellee of shoving that he was a bona fide holder. 
in due course under section 59 of the ‘lezotiable Instruments Act. 
The evidence sought to be introduced did not tend to establish 


any of the defenses which may be made azainst a holder in due 


[or 


course under sections 56 and 57 of said Acte Anpellee, in the 
first instance, assumed the burden of showing that he was a 


holder in due course and his testimony elearly established the 


Ye 


~ 


Pp 


fact and no contradictory evidence was offered, 

Appellants argue that the court erred in directing 
a verdict. je find no evidence in the record tending to prove 
any of the defenses which may be made against a bona fide holder 
in due course, nor is there any evidence tending to show that 
appellee was not such a holder. ‘The court committed no error 
in that regard and as no reversible error has been pointed out 


the judgment is affirmed. 
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q ——j 7 i cin 
“TONY VOUDRIE, | t E D) 
; Appellee, : | Peso bz 
5 A PPHRA y PROT if 
vs. : FEB 17 1925 
‘ St. CLAIR 
‘THE EAS? SIDE LEVEE : 2 skerd 3 2 Re Y 
. : CIRCUIT COURT. - CLEAK OF THE APPELLATE COURT 
AND SANITARY DISTRICT ‘ FOURTH OIE TAICT OF iLUINGSS 
TARY DISTRICT, : 
Appellant. : 


Barry, Je ~ In the first comt of his declaration appellee averred 


4 


c 


‘his ovmership of certain real estate which he had under cultivation; 
that appellant so constructed a diteoh on its premises as to remove 
Dthe lateral support of appellee's lend that by reason thereof a 
Syortion of his premises, as well as his orops, have been destroyed, 
“The second count charged that appellant constructed a canal across 
Phis premises and for some distance above and below the same and 
thereby caused great bodies of water to collect an? remain upon 

“his aid lands; that the levees preventel the water from folloving 
a previous natural water-scourses; thet anpellee's lanis were thereby 
“flooded and his crops destroyed. Appellant filed the general issue 
fend & special plea in which it was averrs? that it acquired the 
“richt to construct the canal and levees uvon appellee's lands under 
‘eminent domain procesdinzss in which appellee vas allowed and paid 
“compensation for land taken and damases to lend not taken. The 
“trisl resulted in a verdict and juicment for °445.90. 

Appellant sontends thet the damages to lands noi tsken 
“which were allowed in the gondemation proceeding, included the 


\\ 
damages sought to be recovered) herein and for thot reason the court 
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should have directed a verdict in its favor. The record does not 
by i , ; 

disclose that, at the time of said proceedings, it vas contemplated 
that the levees would be constructed without openings for the 


accommodation of the waters of a natural water-course cross 


t02) 


d by 
the canal. There is evidence to the effect that the construction 


a 
aM 


of the canal and Levees out off a natural water-course from iis 


















he 


outlet; that appellant also removed a 36 inch tile drain and the 


water which had been sarried therein had no outlet; that appellant 


but the ditch soon filled and ceased to funetion an? appellees lands 
“were flooded ani his crops destroyed. 
Yhile all damages necessarily resulting from a proper 
" oonstruetion of an improvement of the character made by appellant 
“were ineluied in the damages awarded in the condemnation proceedin:, 
yet appellant was not authorized to nerlisentiy construct the im- 
provonent in such a manner as to injure appellee in ine use of 
his landse It wes the duty of appellant to make suitable provisions 


for taking care of the water of a natural water-course.e Tt had 


ed 


‘no authority to cut off a natural water-course from its outlet with- 
pout providing some proper method of taking care of the water that 

was thus interfered with, ©. & MMe Rye S050, VSe Thiliman, 143 111.127. 
It is argued that the court erred in siving appellee's 
‘Second instructions In its motion for a new trial and in the assismn- 
ment of errors complaint is made of the 3rd. and 4th. instructions 

| ven for appellee, but no complaint is made of his second instruction. 
‘The question as to the correctness of the court's ruling on the 
‘second instruction is not properly before us. It is argued that the 
gourt admitted improper evidence as to the value of the crops. The 
‘abstract discloses that practically all of the evidence bearing upon 
that question was admitted without dideations A few objections were 
made upon which appellant procured no ruling of the court. “he 
"evidence which was received without objection was sufficient to 


support the verdict. It is finally argued that the damares awarded 
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by the jury are excessive. Appellant offered no evidence as to 
the amount of the damages. 
was received without objection on the part of appellan 
to support the finding of the jury. 

No reversible error having been pointed out 


is affirmed, 


wr 





oe OF 


nar 
APPSLLAT SS 








PU) et hae Wit 
OOTOBER THN, Ae De 29286 ‘s 
lee na et Al F ax ny 
PAL TA. 640 
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aIMTT Zoowss, 
\ppellee, APPZAL PROM 


GOURT. 


SAMUSL We ANISSIS, 
' Appellant. 


+2 8% &8 £2 90 68 99 


Barry, J. - Appellee secured a verdiot and judement for 440.00 for | 
' = yeh 
injuries to. hie person ani damages to hia ear resulting trom ar 


automobile collision on ths hard road tnown as The “ational Ureil 






ata point about teG\atles weet of Mulberry Crove, Tilinoic. 

- Appellant was drivin: east and in attempuins to pass a team and 

is wagon goine in the same direqtion, oollided wlio appellee who vas 
goming from the apposite LgrootLorte Apnelient contends thet 
wag not neriicent and thet appellee woe calliy o” contributory 

negligense. it would serve no useful purpose iq set ont the eviiense 

relied upon by the parties as suppertins thelr reapsative claimce 

ft 19 sufficient to say that a osrevul consideration of all the 


evidence leads to the conclusion thet 1t ts of sush a aontradistory 





nature we would not ve warranted tn helédine that the veriioct is 
manifestly against the weirsht of the eviienge.s 

It 13 argued that the judmment should be reversod beanuse 
: some of the instrustiona given on denon? of anpeilee were mere 
Ke abstraet propositiong of lave Zhe inatrugtiona eonplained of 


aid not contain any incorroct rule of law, assume the existence of 


fasts or direst a voerdiote They gontained nothing ealewlated to 





mislead the jury. ‘That being true there was no reversible error 


in the giving of those instructions, Taylor vase “elsinz, 164 


Tlle 5351. e are not impressed with the criticism of anpellee's 
third instruction. The instructions given on behalf of appellant 
were more favorable to him than the law would warrante Je find 


no error in tae admission or exclusion of evidence and the judge 


ment. is affirmed. 
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Lin DIGS » : 
Appellant, : APPEAL FROM 
Vi. : MADISON 
JASOB V. ELBLE, et al, : CIRCUIT SOURZ. 
Appellees. : 


Barry, Je - Appellant averred in his bill for injunction tnat he is 
the omer of the Northeast Quarter of the Southeast Quarter and 
that appellees are the owuers of the North Half of the lortheast 
juarter all in Section 22, Torm 5 North, Renge 9 Vest of the - 


Sra. 2. Me; that the lands north of appellees"tract are higher and 
water flowing thereon in a state of nature would flow upon and across 
appellees'land in a general southwesterly direction through certain 
vater-aourses or depressions therein; that for a long time prior 
to 1919 there was an artificial diteh alonz and upon the east and 
south sides of anpellees'land through which a part of the water 
coming from the north £108¢south to, the Southesst corner of appellees' 
land and thenee west along the south side thereo?, but in times 
of heavy reins or hich water said ditch over-flowed and the larger 
portion of the water flowed to the southwest across appellees' land 
without goming upon the lands of appellant; that about 191° the 

/ 
; then owner of anpellees'land built a levee upon the west side of 
gata ditch which prevented the water from floving southwesterly as 
in a state of nature it was accustomed to do ant caused the sane 
to flow to the east upon lands adjoining appellees'tract and from 
there it flowed in a southvesterly direction upon appellant's land. 
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The bill ‘urther averred that appellees purchased their 
tract o° land in 1917 and have permitted the s id levee to remain 
thereon to the injury of appellant: that instend of removing the 
same they have strengthened a ani raised the levee so that none of 
the water now passes over their land and by reason thereof the 


water is cast upon the lands t. the east and thenee unon the lends 


ad 


of appellant 


DE ; that by reason of the levee the east bank of the ilitch 
running north and south has been washed away and the water flows 

in sreat volume over the lands to the east and thence over appellant's 
lani and has washed out the levee on the south side of tne diteh 
running east and west; that sreat quantities o° water whigh would 
not have reached appellant's land have been gast thereon to his 
damagee The bill prayed that appellees be required to abate the 


nuisance by removing the levee or opening it in such a manner as 


to permit the flow of water as in a state of nature, or in the 


alternative that they be required to maintain said artificial 
a&iteh by means of additional embankments on the east and south 


+ 


sides thereof so that no water, which ines state of nature would 
have passed over appellees lena, would be cast upon “Ehe land of 
appellante Upon a hearing the court entered an order dismissing 
the bill for want of equity at the cost of anpellant and awarded 
an execution therefor. 

Appellees moved for a dismissal of the appeal on the 
gsroud that no deerce was entered by the trial court. The resord 

aie 

discloses that tho court entered an order dismissing the bill for 
want of equity at the costs of a--ellant and awarded execution 


eT 


Pea 


therefor . ‘That was a final iisposition of the mai 
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8) 
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formal decree was not required. ‘the motion to dismiss the appeal 
is denied. 

Appellees’ land is immediately north of ‘appellant's and is 
direotly west of and adjoins the 160 acre farm of Ir. and 'rse 
ee terteats The artificial ditch mentioned in the bill of complaint 
runs south a half mile between the farms of appellees and the 
Nestorholas and then turns west and rums a quarter of a mile betveen 
the lands of appellant and appellecs. That ditch has been in use 
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for fifty years and there has been more or less of a levee on 
either side thereor. In very wet weather the water would spread 
out, some of it flowing to the southwest over appellees’land and 
some to the southeast over the Westerhold farm and from thenee 


Tih 


to and upon the lands of appellant. In 1910 Ire Henry ovmed the 
land now owned by appellees. In that year he reised and strengthen- 
ed the levee on the west side of the ditch and about that time or 


a little Later the “esterholds raised and repaired the levee on 
Bw 


the east side of the ditch. 1fter appellees purerased their land 
in 1917 they raised and repaired the levee from time to time on 


the west side, and the Yesterholds did likewise on the east side 

of the diteh. Appellant and appellees worked together ani cleaned 
out the ditch between their farms and reised the levee on either 
side thereof. 

It is the contention of appellant that appellees iave 
raised the levce on the west and north sides of the diteh to 
_sueh an extent that none of the flood water now flows over their 
lands but the same is foreed upon the lands of the Jesterholds’ 
and from thence uoon the lands of appellant. There is evidence 
to the effect that in times of high water. the diteh still over- 
flows and the water spreads out over the lands of all the parties 
the same as it did prior to 1910. 

Appellees filed a cross-bill against appellant and the 
Vesterholds in which they averred that they were willins to remove 
the levee on the west and north sides of the ditch if the defendants 
to the eross-bill would remove the levee from the east and south 
sides thereof, and the eross-bill prayed that the defendants 
thereto be required to remove the same. Appellant answered the 
eross-bill denying that he kept and maintained a levee on the south 
side of the diteh and denying that it would be wifair to require 
appellees to renove that levee or the levee on the west and north 
sides of the ditch. He also claimed by his answer that he was 
entitled to the relief prayed in his original bill without being 


required to remove the levee from the south side of the ditch. 
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Appellant admitted in his testimony that he had assisted appellees 
in raising and repairing the levee on ihe north side of the liieh 
and that appellees had worked with him in raising and repairing 


23 


the levee on the south sile thereof, 

It is quite anparent that if the levee on the east and 
south sides of the ditch are permitted to remain and apnellees 
are required to remove the levee on the west and north siles there- 
of a much sreater volume of water would be cast upon the lands of 
appellees that ever before. The court probably reached the cone 
clusion that appellant was not willing to do equity, and that he 
failed to prove that appellees had done anything to cause more 
water to flow upon his land than had previously reached the same 
or would reach his land in & state of naiure. In the state of the 
record we do not feel warranted in holding that the court erred 


in dismissing the bill for want of equity. 


Appellant contends that tore. gourt erred in dismissing 


his bill without passing upon the issues raised ty the cross-bill 
and answers thereto. The record does not disclose any action of 
the court with reference to the cross=bill., If the court erred in 
that regard, which we do not deem it necessary to decide, it is 

a matter of which appellant is not entitled to complain. The 


decree is affirmed, 
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D. i. KACELIEF?, : es ae \ xe 
Plaintiff in Error, : ERROR 70 pees ihshsrde Wet Tee a | SL rea 
v3. : MADISON ; 
WALTER A. KELLY, > OIRCUIT GOURT. ate » AL 
Jefendant in Error.e ; » A q 4. BR. 6 4 (; 
THERM NO. 58. AG. NO 50 


Barry, Je ~ The Tri-City State Bank filed a bill or interpleader 
in which it averred thst plaintiff in error and defendant in error 
were both claiming a fund of 5700.00 which plaintiff in error had 


deposited with it under the terms of a certain writing in words and 
figures as follows:- 

"Whereas, D. Lb. Kacelieff, of the village of Madison, 
County of Madison, and State of Illinois, has this day deposited 
with the Tri-City State Bank of Madison, Illinois, the sm of 5700.90, 
and has saused the ssid Tri-City State Bank to issue its Cashier's 
Check in the sum of 3700.00, payable to the order of Tri-City State 
Bank, the said Cashier's Cheek beins number 3045, the uniersimmed 
’» Le Kacelieff directs that the said Cashier's Check shall be held 
by the Tri-City State Bank under the following conditions:- 

"Whereas, Jim Kondoff and Tony “ondoff of the dity of 
SteLouis, are the defendants ina deportation proceeding and 
prosecution against them by the United StatesImmi gration Jepartment; 
and, 

Whereas, the said Jim KXondoff and Tony Kondoff are 
represented in said proceedings by “alter A. Kelly, Attorney ai Law, 
with an office in the Times Building, Broadway and Chestnut, St.Louis, 
‘Missouri; and, 

Whereas, the said “alter A. “Yelly is to be paid the 


‘sum of 3700.00, in addition to “hat he has already received, .in the 
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Bevont that the said Jim Yondoff and Tony Kondof? are not deported 
Pout are permitted to remain in the United States, in the event that 
the devortation proceedinss now Bb pending against them are dismissed. 

"Therefore, the undersimned, De Ihe Kacelieff, directs 
and instructs the said Tri-City State Bank to endorse the aforesaid 
Cashier's Check and deliver same to “elter A. Kelly unon proper 
proof being presented to said bank thet the said devortation proceed- 
ings have been dismissel, and that the Tri-City State Bank shall 
endorse and deliver the said Gashier's Cheek to the wmdersircned, 

De Le Kacelieff, in the event that the said Jim Xondoff and Tony 
Kondoff are deported by virtue of the said deportation proceedinzs.e 
"Dated this 25th day of January, Ae D. 1925. 
De Le Kacelieff." 

Plaintiff’ in error answered the bill claimins that he 
made the deposit in the said bank on the terms stated in said vritin;; 
that defendant in error was the attorney for the Kondoffs in the 
deportation proceedings which resulted in an order that they be 
deported and that by rea thereof defendant in error is not en- 
titled to the fund in question but that the same is the property of 
plaintiff in error. 

Defendant in error answered, in substance, that ‘the 
Kondoffs employed him to represent them as their attorney in the 

‘ 

said deportation proceedings and agreed to pay him, unconditionally 
$1,900.00 for his sept and $200.00 to cover all expenses; that 
they paid him °500.00/before the case was finally determined he 
insis od that they pay him the balance of “700.00 or that the said 
sum be deposited in some bank to his credit; that plaintiff in error 
was indebted to the Xondoffs in excess of °700.09 which plaintiff 
in error was holding pending the suit because he had sisned their 
bond in that proceeding; that plaintiff in error knew of defendant 
in error's demand on the Xondoffs and thst he agreed to pay 790.0 
to the Xondoffs so that the same might be deposited in a bank to 
the credit of defendant in error; that thereatter plaintiff in 
error and the cashier of the said bank notified defendant in error 


that said sum of $790.00 had been deposited as required by him; that 


defendant in error thereupon proceeded with the defense of the suit 
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[ana fully complied with his part of the contract and is entitled to 
the said fund of 87000006 

The Court found the facts to be as averred in to 
answer of defendant in error and ordered that the said fumd be paid 
to him. 

Defendant in error testified thot he wanted plainti‘?f 
-in error to sive him the 5700.00 in eash but plaintiff in error 

said he did not want to do that; that defendant in error then 

wanted him to pat it in the bank to defendant in error's eredit, but 


that plaintiff in error said he would put it in the bank in Illinois; 
that defendant in error said that would suit hime Nefendant in 
“error &lso testified that there were no conditions other than that 
the money was to be deposited in the bank to his credit. The averment 
of his answer was that plaintiff in error az-eed to pay the said sum 
of 3700.00 to the Xondoffs so that the same misht be deposited in 
the bank to the credit of defendant in error. Defendant in error 
does not glaim in his testimony that plaintiff in error ever notified 
Shin that the deposit had been mde. He dces say that the cashier 
of the bank informed him, in answer to his inquiry, that $790.00 

had been deposited. Plaintiff in error testified that he never 

at any time agreed to deposit 37°0.00 to the credit of defendant in 
ro except upon the conditions mentioned in the writing herein- 
above set forth. 


On February 25, 1925, plaintiff in error drew his check 










for 5709.90 on the Tri-City State Bank, payable to its order, an‘ on 
the same day the cashier of the bank gave him a receipt for the *°700.00, 
reciting that said sum was to be held by the bank in escrow, as per 
‘agreement on file with Cashier's Check Noe 5045. .“he record shows 
that an order for the sa of the Xondofis was entered; that 
they disappeared and tax suit upon their bond in the sum of °2,000.00 
and against plaintiff in error as their surety is pending in the 

Federal Court. 

| If plaintiff in error's testimony is true, defendant 
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in error has no olaim whatever upon the fund in question. If plaint 
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pbreach of that agreement because no such deposit was made. e cannot 


Perror to this particular fmd. If plaintiff in error had °700.00 to 
‘his orm credit in his sghecking account and had not placed ih in the 
“hands of the bank under the escrow agreement, no ono would seriously 


‘eontend that if he agreed to deposit that amount to the eredit of 
8 P 


to the particular fund on deposit to the credit of plaintiff in error. 


The conditions recited in the escrow agreement were never complied 


Defendant in error argues that the findings of the 
Master were not objected to by plaintiff in error. ‘The trenseript of 
tne record shows that plaintiff in error filed objestions to the 
Master's report. ‘the decree recites that plaintiff in error filed 
“objections with the Master which were later overruled by the laster 
and that he then filed his exceptions to the "aster's report. It is 
‘apparent, therefore, that the soniention of defendant in error i 


é) 


not 
supported by the record, 
che descrce of the Cirenuit Court is reversed and the 


@ause remanded with directions to enter a deeree that the fund in 


question be paid to plaintiff in error, 


REVERSED AND REMANDED 
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This is an action brought by Merie Burkhardt, appellee; apeinst 




























East St. Louis Rendering Company, appellant, to recover damages 
personal injuries alleged to have been suffered by her on the 

Ist of. liarch, 1924, while attempting to elight from a street car st the 
atMersection of llth and State streets in Ee st St. Louis. The declara- 
n consists of three counts. fhe first count is besed upon general 
rligence and cherged that appellee received the injuries in question as 
‘esult of the careless negligent and improper manspement and operation 
appellant's truck. The negligence charged in the secona count was a 
Sleation of the following ordinance of dast St. Louis: “Sec. 15. In 
proaching or passing s street rsilwey car, which has been stopped for 

e purpose of receiving °%r discherging passengers, the operator of every 
ho tor vehicle or motor bicycle shall not drive such vehicle or bicyé te 

i hin tert feet of the running board or lowest step on such csr, except by 
express direction of the traifie ofiicer." The negiigence upon which 
he third count of the declseration is based was a violation of the follow- 
ng ordinance of ssid city: "See. 29. No vehicle overtaking a street car 
hali pass the sae on the left side thereof. Such driver of the over- 
ing vehiele shall stop such vehicle and remain st the rear of any street 
Which has stopped to teke on or let off passengers so as to alow, free 
sssace between such street car end the curb, sand such driver shell cause 

r cao Ma remain standing until such street car has resumed motion; 
icles may 

vided that pass a standing street car on the | right where a gpace there- 


is provided and distinetly marked and indicated by standards, chains 
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other merxers",. Appellant filed a plea of the general issue. On 
the triel before a jury 2 verdict was returned in favor of appellee in 

the sum of $5000.00. 

| As Appellee was alightine from 5 street car at the intersection of 
llth and Stste Streets in Hast St. Louis on the Slst of Merch, 1924, a 
otor truck, belonging to appellant, struck the door of the street car 
fter it had been opened oy the motorman, and the appellee was knocked 

own by the door hitting her. 

Appellent contends that its truck wes being driven slong sige of 

he street car as the car was proceeding eesterwerdly on St«te street, 

né that when the street cer stopped st the intersection in question the 
river of the truck elso stopped "leaving a space of & or 6 feet between 
1 front end of the motor car snd the front door of the street car"; that 
H Overland car collided with the rear end of appellant's truck ceusing the 
ruck to be shunted forwerd, and to collide with the door of the street carz 
hich had been opened by the motorman, and thet the door struck aspellee,. 
eg There is evidence in the record tending to support appéllant's con- 
éntion thet an Overlend car collided with the rear end of the truck and 
aused it to hig the street car door. However the evidence is quite 

lear that the truck was closer then ten feet to the running board or 

ower step of the street car in violation of the ordinance set out in the 
econd count of the declaration. Nor is there any question but that the 
river of the truck had passed the resr end of the street car before the 
ruck was brought to a stop, in violation ot the ordinance set out in the 
bird count of the declaration. The driver of the truck himself testi- 
ied that the truck when stopped was only sbout 6 feet behind the front 
s of the street car. In our opinion this proof clearly establishes 

ne negligence of appellent even though the proof may show as contended 

y appelient that the truck was struck by the Overland car. 

Head appellant's truck been at a distance of ten feet from the street 


: as required by the ordinance set out in the second count or hed the 
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a estopped at the rear of the street car ss required by the ordinance 
in the third count it would not have been possible for it to have collided 
with the street car door, ever though the Overland car did run into it. 
Por the driver to stop as close to the street car end so near the front 


; 2% oe 
of the street car as he did was clearly negligence upon his part. 


















Considerable portion of the argument for appellant is devoted to 
‘the contention that if the truck did strike the street car door because 
it was hit with the Overland car then the negligence of its driver was 
mot the proximate cause of the injury but that the promimete cause of the 
jury was the collision of the Overland car with appellant's truck. Had 
fhe Esexotaed the care required by the ordinance, the driver of the truck 


might have avoided the injury. The mere fact that the injigry would not 





heve happened but for the negligence of the driver of the Overland car 

is not sufficient to exonerate 5 appellant, if appellee was in fact injured 
by the combinéd negligence of both the driver of the truck and the driver 
of the Overlend esr. (Sullivan vs. Ohlheter Co, 291 111 559), =“ In order 
to make the negligent sect of the driver of the truck the proximate cause of 
‘appellee's injury it is not necessary that her particular injury and the 
particular manner of its occurrance could ressonably heve been foreseen by 
the driver of the truck. If the consequences follow in an unbroken 
‘sequence from the wrong to the inj®py without an intervening efficient csuse 
it is sufficient if at the time of the truck driver's negligence he might by 
the exercise of ordinary care have foreseen that some injury might result 
Eom his negligence. (I.C.ReR.Co. ve. Siler. 229 Ill. 390), 

The first instruction given in behalf of appellee in reference to the 
mescure of damages authorized a recovery for hospitel expenses. There 

was no evidence offered es to any hospital expenses. After resding the 

: attention of the 

instructionSthe/court wes called to this fact end he struck out that 


portion of the instruction, end then stated orally to the jury, 
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: 
; 
“Gentlemen of the jury: The attention of the Court hes been cnlled to 


‘the fact thet in one of the instructions I gave you it was stated that if 
| 

you found for the plaintiff you shoule award her the expense she was put 
4 for hospital services. There was no proof in this cese of any smount 
‘expended for hospital services, snd you will, therefore, disregard that 
element of the instruction. Pleintiff hes not proven sny amount expended 


for hospital services, and therefore, you should allow nothing for thet." 




















It is contended that this ection of the court was error in thet it in 
‘effect advised the jury thet while it could not allow appellee snything 
bor hospital services it should ellow her for everything else. we think 
there is no merit in this contention. 
_ The third instruction in behalf of sppellee in substance advised the 
Jury that if it believed from a preponderence of the evidence that the 
ériver of the truck violsted the city ordinance set out in the second 
count of the declaration, and if it further believed from s preponderance 
of the evidence that such violstion of the city ordinance sapproxim:tely 
caused the injury to appellee while she was in. the exercise of due care 
end caution, then the fact that the truck was struck by some other motor 
vehicle, if the jury believed it was, would be immaterial exnd might be 
Gisregardea. Compleint is meade that the word “approximately” is used in 
this instruction instead of the word "proximetely". While the latter 
word was the correct term to have been used, in stating the lew applicable 
fo the case, yet, it does not sppear to us thet the jury could heve been 
nisled by the use of the other word, especially in view of the fact thet 
Bs word correct word was used under similar conditions in the following 
instruct ion, 
The fourth instruction in behalf of appellee was similer to the third 
Mstruction in theory but was based upon the vioistion of the ordinance 
ponte ined in the third count of the declaration, and in our opinion 
orrectly stated the law. 
{ It is claimed by appellant that the damages allowed appellee were 
#45 
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excessive. Appellee was confined to the hospital for two weeks, and 
was attended by her physicien for some time cfter that. She testified 
‘that at the time of the trial more than fourteen months after the 
accident, she was still suffering from pain and unable to do work which 


she haddone before that time, and in this she was to some extent corroborate 


ed by other testimony. : 

: In the case of Kigpstermeier vs. St. Le 5S & Pe Re Cow 222 htt, 
where appellee, s woman, received personal injuries on sn interurban car 
of appellant, somewhet similser to those described in this CASE, @ithough 
at the time she did not sppear to have suffered any serious injury, this 
court sustained a verdict and judgment for ¢3500. fhe opinion in that 
ease states thet we would not be warranted in reversing the judgment on 
the ground it was excessive as wer Ge unable to say that the jury in 
fixing the amount of demages were governed by Prejudice or passion. Whet 
rac said there applies with equal foree here. The judgment will be 
a firmed. 

| , APP IRMED. 
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OPINION SY HIGBEH, J. 


This is a trial of the rights of property. — Appellee has not 
vored us with any brief in this case, but from an examination of the 
ord we find that on July é 2, 1925, Peter Gaerdner and Otto Schneider 
techased from Le C. 4immerman, © eombination carriage hearse upon which 
| Anderson Williems held a ehattel mortgsce for {1850.00. This hearse 
| afterverds transferred to Gaerdner & Company, appellee. The Sheriff 
st. Clair County levied an execution Byes this hearse under a judgment 
J‘ ed by Louis Kalkbrenner, app ellant, against" Le C. Zimmermen & Co.," 
December 18, 1924. Thereupon appellee filed the notice for trial 

) ights of property. On hearing the curt found in favor of appellee, 
The proof shows thet appellant's judgment was recovered more 

an 17 months after the sale of the heerse to Gaerdner and schneider. 
jie there is some proof slightly tending to show thet "Le. C. Zimmerman 
304," was indebted to appellant at the time of the sale, yet the 
istence of appellant's deot at that time is not established by the 
s0rd. At the time of the sale of the hesrse the purchasers secured 

1 of sale from one Anderson Williene, who had Z ohsttel mortgage on 
Eoaarse executed by "“aimmerman Undertaking by L. C, Jimmermn". The 
does not show that "L. C, 4imme rman & Co." against whom sopellant 
ured his judgment is the seme party as "4immerman Undertaking". At 
time the hearse was purchased it eppears that there was also consider- 


property bousht, which the evidence seems to show wes the 
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individual property of simmerman himself and not of the firm. It is 
sontended that the sale wos in violetion of the Bulk Seles Law, ana 
therefore void. Under the above frets jthey appear from the record in 
this case the Suhkk Sales Law would not apply and even if it would, as the 
proof did not show thet appellant wes et thet time a creditor of 

Le C. aimmerman or wimmerman Undertaking Company, he is in no position 

‘0 rsise that question. The judgment is therefore sifirmed. 


AFFIRMED. 


Duke th bia befertk 








: 


+ ‘ 












al ape wmrft oXt to ton bas tloemid mamremmti ‘to ytreqorq £. oy 
bas ,wed seist afsi odd to noivaloiy mt aaw efea oft tadt Bs oor 

ire HTOOeL edd mork raaqys vodd\ atest evods edd sebaiu - -btov er 
edt as _ Low tt If meve bas ylque tom bivow wal aels& Asi edt ee 89 
tolcGiibexs 2 etd fad} te dew duatioqua aane wode. ton bib 
cott¢tgoq on af at od ,Yasqmo0 gntistiebal fan's om bs 10 memroms “it 
sbomritta eroteredt et tnemgbu, odT . sO Saauh) ane 8 £ 


Cima l Witla a : 








seas Pensa a ue a att eat aden 





LD Dre te ane ea gee 


Term No.5. Agenda No.30, 


Appellate Court,Fourth District. P amy 
October Term,1°25. = tf if. Qe 
we 
¥ f0 if 
JOSEPHI Nz OULVEY, vA ’ Pe 
Defendant in xe roy Ee 
ey i Z 


HARVEF S.CONVERSE and FA!FIE 
CONVERSE, 





Plaintiffs in Error 


Opinion by Higbee,: J. 


== -000==— 


This is an action in assunpsit brought by Josephine Oulvey, 
defendant in error,against Harry S.Converse and Fannie Converse, 
plaintiffs in error,on their promissory note made on July 26,1911, 
for the sum of $9000.09 payable to the order of henry T.Renshaw, 
trustee. - 

It is alleged in the declaration that the note had been 
endorsed by the payee to Eugene Oulvey,the deceased husband of 
defendant in error before its maturity,and that thereafter said 
Eugene Oulvey died testate,being the ovner and in possession of 
said note and by his will bequea&hed the same to cefencant in 
error. With her declaration there was filed an affiravit of ¢laim 
containing the same statement of facts as alleged in the declara- 
tion but in more detail. To the declaration plaintiffs in error 

_ filed a plea of the general issue and two special rleas.. The 
defenseset up by these special rleas in substance was that Henry 
T.Renshaw,the payee mentioned in the note was a member of the 
firm of J.W.Renshaw Sons,and that that firm for a lore period of 
time had acted as tne agent of defendant in error's husband, 
Eugene Oulvey,in the loaning and collecting of his money,and tnat 


except as to $2090 of theprincipal of said note which was paid 





in cash to said Henry T.Renshaw the whole note,which was originally 
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secured by real estate mortgage had been discharged by plaintiffs in 
error by executing and delivering to Henry T.Renshaw trustee,a 
new note for %7000,and a new mortage securing the sane. “ith these 
two special pleas,plaintiffs in error filed an affidavit of merits 
setting forth two defenses namely: (1) That Eugene Oulvey did not 
own the note at the time of his death,and that defendant in error 
did not cone into possession of said note underhis will; (2) that 
the note had been paid and discharged by the payment on January 24,,. 
1914 of $2000 on the prircipal and the executing of a new note 
and mortgage on the 26th day of January,1915 for $7000.00; that 
said Henry T.Renshaw sold the °7000.00 to one Josenh Flagh,and that 
one W.F.Niehaus,to whom plaintiffs in error had conveyed their 
equity in the premises covered by the mortgage securing the note, 
paid the full amount due on said $7000 note to Henry ?.Renshaw; 
that said “enry T.Renshaw was the agent of said Eugene Oulvey 
and authorized to loan and collect morey for him,ard that defend- 
ant in error is boundby the acts of Nenry T.Renshaw who received 
the full amount represented by the note sued on . On the trial 
replications were filed denyingthe allerations of the special pleas. 
Defen?eant in error offered tne note in evidence. Plaintiffs in 
error objected to this note for the reason that it had not been 
shown that Hugene Oulvey was the owner of the note at the time 
of his death. The court admitted the néLeg and defendant in error 
proved the amount of the interest due thereon and rested. 
Plaintiffs in error introducéé as a witness,”.!.Niehaus,who 
testified that he purcnased the property upon which the mort- 
gages to secure this indettedness had been given and assumed the 
indebtedness,biat the court sustained an objection to the compe tency 
of this witness: on the ground that he was interestedin the event 
of the suit.. Plaintiffs in error then offered the deposition of 
Henry T.Renshaw to which the court sustained an objection. The 
court also sustained objections to the competency of plaintiffs: 
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in error to testify in their own behalf. At the close of all the 
evidence the court on motion of denfendant in error instricted the 
jury to return a verdict in her favor in the sun of %7940.34, 
This was done and judgment for that anount entered bdhereon which 
plaintiff in error here seeks to reverse. 

It is quite apparent from the deposition of Henry T. 
Renshaw which is set forth in full in the record,that he was the 
agent of Eugene Oulvey deceased,in the loaning of his money and the 
collecting of the same when due. It is also quite anmrent that 
he did receive fron defendants in error a new note and morteage 
for 57000 which he later sold.. It also anpears from this deposition 
that at the time tre new note and mortsage were given, Renshaw 
turned over to plaintiffisin error the original mortgase ,but did 
not give them the original note which was then in the hands of Oul- 
vey. Renshaw sold the new note,but did not advise Oulvey of this 
transaction and out of his own funds continued to pay the in- 
terest on the old note to Oulvey. This,however,apnears only from the 
deposition of Renshaw which was excluded by the court,and does not 


appeak from any other portion of the record... Without Renskaw's 





in this suit,and was therefore not competent to testify against 


defen’ant in error who sued as a legatee under the will of Sugene 
Oulvey. Withouf proof of Renshaw's agency,evidence of payment of 
the new note to him would not discharge the old note assigned by 
him before maturity. 
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The only other ground urged for a reversal of this judgnent is 
that defendant is error cannot maintail a suit at law on this 
note for the reason that it is endorsed to the order of Rugane 
Oulvey and is not entorsed by defendant in error by herself as 
executrix. We are of the opinion that plaintiffs in error cannot, 
under the pleadings, raise the question. It is well settled that 
where a plaintiff files an affidavit of elaim with the declaration 
the defendant is limited tn his defense to the facts set un in his 
affidavit of merits. ( Hénziker v.Mulcahey,215 111.App.598).. This 
defense is not stated in defencants in error's affidavit of merits 
and therefore cannot now be raised.. The judgment in this case was 
proper under the evidence and the rules of law appolicable thereto 


and it will tnerefore be affirmed. 


Affirmed. 
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Opinion by Higbee, J. 


~--0%0--- 


This is an appeal from a decree of the circuit court of 
Marion county ,modifving a former decree of that court as to the 
custody of sary Alice White ,entered in January,1°923. In August, 
1922,Edith White,now Edith White Tanner,appellee,filed her bill 
for divorce against Hammond E.White,apnellant. On January 5,19°3, 
the divorce was granted. The decree of divorce contained findings 
that there was an agreement between the parties thereto that each 
of them wefe proper perzon¢g to have the care,custody and control 
of their daughter,Mary Alice White,but that hb: reason of appellee's 
employment she did not have a nermanent home at all veriods of the 
year,and it was impractical for her to have the custody of the 
child during the school year; that appellant was living with his 
parents whose home was a proper place for the child to be 
reared; that it would be fot the best interest of the child during 
the school year to remain in the custody of the apnellant. The de- 
cree directed that during the vacation period appellee should 
have the custody of the child at her own exvense,but should return 
her to the custody of appvellant at least two weeks before the 
opening of school,provided that appellee should have the right to 
visit the child during the school year,an¢cd should have her over 


the week ends at least two weeks in each month,bu' should re- 
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turn tne child to appellant in time to attend school. In Jan- 
uary,1924 appellee was matried to one L.0.Tanner,ancd her hom@is 
now in St.Louis, “issouri. On December 30,1924 appellee filed a 
petition asking the court to modify the cecree of divorce and to 
award the custody of the child,Mary Alice Wiite,who was then he- 
tween eight and nine years of age ,to eher. The cou rt/ found that 
appellee was a fit and proper verson to have the custody of her 
child and modified the former decree by giving the care and costody 
of the child to appellee, providing, however that apnellart should 


haye the careand ec of the child from the 18th of June to the 


Cn, Curd pr tO ples yt 
pad (endive on New tears day Bt ecack 


15 of August gach yea 
year; and that appellant should pay the costs of the transvortation 
of the child from the home of apnellee to his home excent for the 
trip made on the 15th of June gach year,which should be paid by 
appellee. The decree further vrovided that apnellee should notify 
and advise appellant of any changesof a‘dress of the child,atd that 
for failure to oo, the child to apnellant on the 15tn of June of 
each vear,appellee should be considered in conte-spt of court. This 
appeal is verfected from that decree. 
In considering this case it is nece:sary to have in mind 

the Bact that tre original decree was,so far as the custody of 
the child was concerned, consent decree,and that in such case 
the burden is uvon the party seeking to have the decree modified 
in that respect to show good reason why the provisions conceming 
the care and custody of the child should be changed. Yaxs aperxk 
re perfected fron kaxk decree. 

Upon the hearing each party introduced a number of witnesses 
who testified that the party in whose behalf they were called was 
a fit and proper person to have the custody-of the child. In some 
instances the testimony of witnesses in behalf of each party was 
to the effect thatthe other party was not altogether a fit and prove 
person to have the custody of the child. “Without discussing this 
evidence in detail we are of the opinion that the evidence fully 
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justifies the finding of the court below that appellee, the nother 

of the girl was a proper person to have the custody of Mary Alice. B 
But the evidence also apveared to be that the child was well taken 
care of by the father,at the home of his parents in the city of 
Salem, Illinois,and fron aught that appears he was also a proper 
person to have control of his child. It does not clearly apo ar 
from the vroof how the interests of the child covld be better 
subserved uncer the modified decree than under the original. 

The evidence, nowever, shows that the home of the mother is now 
in St.Louis, “issouri,and that it is her intention to remove the 
child to that state and whthout the jurisdiction of the circuit 
court of “arion county. Solicitors for appellant carnestly argue 
that the trial court was without authority to awardthe custody of th 
child to appellee to be removed to another state. The question thus 
presented,which is a serious one,first arose in this state in tne 
case of Miner v.Miner,11 111.43. In that case the mother had ob- 
tained a divorce from the father,and the custody of the child was 
awarded. the mother and she was allowed alimony of °15 per month, 
until the questions involved were finally set!led. The father 
appealed from that vortion of the decree awarding the custody of 
the child’ to the mother... fee In that case the Supreme Court said 
"It, is apparent from the record that there is some intention on 
the part of the mother,if allowed to retain the custody of the child 
to remove her beyond the limits of the state.. This cannot be toler- 
ated,and must be guarded against. While the custody of the child 
is given to the mother,tne father mist not he wholly denrived of 
its society, but must be allowed access to it upon 211 reasonable 
occasions." The Supreme Court affirmed the deeree as to the 
custody of tne child upon the condition,however,that the mother 
enter into a bond in the sum of %2000.,conditioned that the child 
should not be removed beyond the jurisdiction of the state and 
should be produced at any time thereafter upon the order of the court 
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In Suith v.Smith,101 I11.Apnvp.187, the mother of a child ,Cladys 
Smith,had been granted a divorce from Robert S.Smith,the father. 
Tne decree provided that T.i.Smith,grandfather of the child should 
have her custody temporarily and that eventually she should be 
given into the custody of her fatner. After the divoree and with the 


i 
i 


consent of T.H.Smith,the father took the child to New York and 
placed her in the custody of his aunt. The mother then filed her 
petition asking that the father be required to return the child 
to this state. This petition was dismissed by the trial court. 

yp : 
On apreal the apoellate Court of tne 3rd Listrict reversed the 
decree and renanded the cause with directions to grant the ve- 
tition and order that the custody of the child be immediately 
resumed by ™.”.Smith,and that she be kept within the boundaries 
of the State of Illinois,until the further orderof the court. 
To sustain her position bhat the order of the court awarding the 
child to her to be taken to her hone in ‘issouri is proper,appellee 
refers to Hewitt v.Long,76 111.399 and Cumnins v.Gumnins,29 I11. 
452% That portion of the opinion jiewi tt v Long ,suvr2,quoted by 
apoellee is however,from the dissenting opinion filed by Justice 
EBreeze,in that case. There the mother had obtained a divorce from 
tne father on the ground of desertion,and was given the custody of 
toe daughter. The father moved to Iowa where he was married again, 
and after amassing considerable fartune,sought to have the custody 
of the daughter,who was thenabout 14 years of age,awarded to him, 
that he might take her to his home in Iowa.. The Supreme Court, 
however, refused to award tne child to the father. While the ccurt 
in that case did not tase its decision solely uvon the ground | 
that the. father would remove the child to another state, yet the 
court did cite with approval the languase above quoted from “Miner 
v.Miner in its majority ovinion.. Justice breeze in a dissenting 
opinion stated that the reason given for the ground assumed by 
the court in Miner v.Miner,supra,did not exist in the Hewitt case. 
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However if the Sewett case is applicable at all to the present case 
it tends to sustain the position of appellant. 

The case of Cummins v.Cumnins,29 111.452,is not at all var- 
allel. There was no question in that case,between the parents 
as to the right to the custody of the child. The father of the child 
had by his will designated a resident of Indiana as testamantary 
guardian,and the only question in that case was whether or not such 
testamengary guardian was entitled to recover from the guardian 
in this state of the property of the child,his expenses in taking 
the child to Indiana.. Neither is Stafford v.Stafford, 20° 111.439 
cited by both parties hereto,parallel. In that case the mother of 
John William Stafford,was awarded his custody in a decree grant- 
ing her a divorce from Willian Nathan Stafford. Afterwards the mother 
dieg,and the circuit court of ‘oultrie county appointed an aunt 
of the child as the guardian of his property and person. On a hear- 
ing in the Circuit Court,the custody of the son was given the 
father and the aunt was appointed as guardian of the minor's 
property. The suprene court affirmed this judguent and in considerin. 
the contention that it was against the policy of the law of this 
state to permit the Sather to take his son to his home in Oklahoma 
out of the jurisdiction and control of this court,referred to the 
Miner case in the following language: "In the “iner case there was 
a question between the father and mother as to the custody of 
their child,and this court held that when the aid of the court, 
is thus envoked it will not permit the one or the other to remove 
the child beyond its jurisdiction. The reason for the rule &n 
that case was that the partids both had a natural right to the cus- 
tody of the child,and neither would be allowed to entirely denrite 
the other of his or her parental right oi seeing and visiting his 
child. In this case there&is no reason for such a rule". We 
do not consider the Stafford case as sustaining appellee's position 
in the instant case where the question bs between a mother and 


father and in fact that case seems to recognize the doctrine laid 
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down in the Miner case as the rule in this state, From a review of 
these cases,whnich are the princip~al,if not the only cases on this 
subject in this state,we are of the opinion that the weight of 
authority in this state is that as between the parents of a 
child, the custody of a child should not be awarded to either of then 
perestes with the intention of removing the child to another state 
without the jurisdiction of tne court. While the modified decree 
in this case provided that appellee shall be deemed in contenpt 
of court if she should fail to return the child at the times 
stated,yet the circuit court of “arion county would have no ~ay 
in which to enforce its mandate acainst fer. and to bring her into 
courtto answer the contempt chargzes,if the child should be taken 
from this state as permitted by this decree. 

Fe are of tne opinien that it was error for the trial 
court to award appellee tne custody of tne child bo be removed 
to Missouri,where both the mothsr and child would be beyond the 
jurisdiction of the court. The modified decree will be reversed 
and the cause remanded with directions to the court below to 
dismiss appellee's petition for a modification of the original 
decree. 


Seversed and Remanded with directions. 
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This: is an action in assuipsit Brought by E.L.Danon, app- 


ellant,against tne Illinois Central Hailroad Company,appellee, 


to recover one-nalf the cost of oaving an alley or vassageeway 


thirty fest side,on the east and north sides of what is termed, 


fa) 


Markham Park in the city of Centralia... 

Markham fark is owned by appellee which also owns the 
alley or passageway on the east and north sices of this park,. and 
at one time owned the property exst and north of this alley-way, 
but in conveying this property it seems that appellee covenanted 
with thevurchasers to keep it open for their use. It appears *hat 
L.H.Byrd representing the proverty owners on the east and north 
sides oi this alley-way and 7.7 Gibbs, who was apbe¢lee's trainnas- 
ter in Centralia,came to.appellant and asked hiv to subnit ke 
a bid for paving this alley-way.. In a few days he wey ae a, 
bid which Byrd submitted to the vroperty oe ee 
Gibbs was to submit bHe-sese to appellee. It also annears that 
later Byrd revorted to apoellant that his bic was satisfactory 
to the property owners and Gibbs reported that it was satisfactory 
to tne railroad company. This seeus to have been done with the 


understanding that the vroperty owners wére to vay one-half and 
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annellee one-half of the till. The work was done and oneehalf of 


the amount of the bid was paid by the property owners. Appellee 


refused, to pay the other half uvon the groun 
Ge Me presente Url ese Ctl} 
Gibbs,had n BOOTY v2 recover the sane. 


court refused to admit evidence of the conversxztion between 


that kts trainnaster, 






Upon the trial the 


Appellant and Appellee's trainmaster and later,on motion of appellee 
gave a peremptory instruction to the jury to weturn a verdict for 
appellee. 

The controlling question in this case is concerning the 
admissibility of the conversation or agreement between anpel lent 
and appellee's trainnaster. Counsel for anpellant state in their 
argunent that it is conceded appellee's trainmaster did not,by 
virtue of his position as trainmaster,hnave the authority to nake 
the contract in question between avpellant and annellee. It is 
however contendedby appellant that while the trainzaster did not 
by virtue of his position have authority to make the contract 
he did have the authority to submit apnellant's bin to apvel lee 
and to renort to anvellant,anpellee's acceptance or rejection. & 
is well settled in this state that an agency cannot be proved by 
the declaration of an alleged agent when the fact of the agency is 
in issue. (Proctor v.Tows,115 111.138). It xs necessarily fol- 
lows that until the fact of a disputed agency is established. 
the declarations of the alleged agent is not admissible against 
his principal.. Therefore,unless the agency of the trainmaster 
had been otherwise established his declarations and conversation were 
not admissible against abbellee and the court committed no error 
in excluding this testimony. While conceding that the making of 
the contract in question was not, withess the apparent scope of the 
trainmaster's employment,counsel for anvellant contend that his 
authority for submitting the bid and revorting appellee's action 
thereon is shown by two facts in evidence. The first is that 
the testimony showed the trainnaster was the "ranking official” 
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of appellee in Centralia,and that it was within the actual 

or apparent scope of his authority to bubnit the bid and re- 

port appellee's reply. The proof,however,failed to show that the 
trainnaster,by virtue of his position as "ranking official" had 
actual authority to conduct negotiations such as those here in- 
volved,for appellee,and we are unable to héld that it was within 
the avparent scove of the authority of appellee's trainmaster, 
simply bec: use he was the “ranking official“.of appellant in ben- 
tralia, de-earry~on—tkeze negotiations-in a—matterwaich was-not 
within -the-actual—-seene—of-his-dutiessas—trainmaster, 

The other fact shown by tne nroof which apvellant contends 
establishes the trainmaster's authority in this case,is that 
arisingfrom tne testimony of certain witnesses who stated that 
other matters which were not within the scone of the trainnaster's 
employment had in tne past been taken wp by citizens of Centralia 
with appellee through its trainmaster. Even if it shovld be con- 
cededthat the evidence in this case snows thef other parties had 
acted with appellee through its trainnaster as its official 
channel, before appellee could ke entitled to rely unon this fact, 
he must show that at the time of the transaction he knew of such 
acts or other acts which amounted to a holding out of the trainuase 
ter by appellant as its agent. The doctrine is well estabfished 
in this state that while a principal may be bound to the extent 
of the apparent authority which he has conferred unon his agent 
by holding out the agent to the public as possessingte power 
which the asent exercises,yet it must be shown that the acts which 
amount to such representatbion of the agent's authority were 
known to the party setting tnem up if he intends to avaiil himself 
of then. (Alton ‘“fg.Co. v.Piblical Institute, 243 111.298.) 

It was held by our Supreme Court in #archants National Bank v. 


Nichols & Shepard Co.,225 111.41 that "a party dealing with an 
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agent must prove that the facts giving coloe to the agency were 
known to him when he dealt with the agent. If he has no knowledge 
of such facts he does not act in reliance upon then and is in no 
position to claim anything on account of them." The record in 

this case is barren of any evidence to shoy that at the time of the 
conversations in question here aprellant had any knowledge of the 
different transactions taken up with appellee’ through its train- 
master by other people in ventralia,and we must therefore hold that 
the teainnmaster's authority to submit appellant's bic and report 

to hin appellee's action thereon was not established by the evidence 
in this case. Since, therefore, tha trainmaster's authority to act in 
this respect was not within the actual or apparent scope of his 


employment,and was not shown by other evidence that avnvellee could 





be bound Be 
‘- SOUS evidence of sugh agents or agreenentswere not, 
tw LL. eon DL 4. th ~ 
compe vent, as ains appellee and tire court therefore comnitted 
no error in excludiyg testimony concerring the same. 
There being no evidence then to establish a contract with 
appellee the court vroperly instructed the jury to return a ver- 
dict for appellee and the judgment based thereon should be and is 


affirmed. 


Affirmed. 
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Adependent Plumbing & Heating _. A . 
upply Company, a Corporetion, OAT YT A Lf ys 
P Appellee eer : E ‘ 


VSo APPHAL FROM SP. CLAIR COUNTY. 


dvard C. 4ulley, et. al. 
Appellants. 


en See er See es es ee 


OPINION BY HIGBEs, J. 

This ts a suit brought by Independent Plumbing and Heating Supply 
lompany, appellee, to foreclose e mechanic's lien agsinst the residence 
Beparty in St. Cleir County, Iilinois, of Sdward 8 Zulley and Dolores 
ulley, appellants, for the netenieas and labor in the instslletion of a 
lot water heating system. Appellants filed a joint answer sdmitting 
bhey were the owners and in possession of the real estate described in 
the dill snd alleging that appellee was 2 corporation incorporsted and 
iOing business under the laws of the stste of Missouri, snd et the time 
Mf the furnishing of the materials and installing of the heating system e 
bad not complied with the requirements of the ststute of the State of 
Hlinois, permitting it to carry on its business in this state. The 
Bexer denied the making of the contract for the materials end labor, 

nd also denied the performance of the labor and delivery of materiels. 


F ee “~-~~=2ie0e frendulently misrepresented the heating 
system & 

°y and eubees tied that it would maintain s temperature of seventy 
five degre i he 7 i ee 
érees in sll the rooms in the building when the temperature outdoors 


fas ten degrees below Serie zero, It slleged that ppellee edy da 
é advise 


ppe 
PP aitante the cost of insta 2lling the plent would be about {75.00 snd not 


4 eXeceed £90. 00 at the most, snd that the cost of thao a 


ot exceed t 
he sum of 4400. 00; that appéllants advised appellee it would 


teriels would 
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be necessary thet the instesilation should ‘be completed snd ready for us 

not later then the 25th dey of November, 1945) and thet appellee agreed 

to eomplete the same by thst time. fhe answer then alleged that 
Somplainent did not commence the work or deliver eny material until 
sometime in December, 1922, and that appellees |were compelled as s conse=- 
mence thereof to Live in hotels in 5t. Louis, Missouri, and to pay out 

for hotel bills, storing furniture, etc., the sum of 4350.00, and denied 
hat the plant would maintain e« tempernture of seventy-five degrees when 
a tempereture was ten dezrees below zero. The answer further alleged 
phat the plant was installed by Licensed plumbers of steam fitters in 
‘irect violation of the city ordinance of Hast St. Louis, and that the 

aie wes improperly installed end because of such improper instsilation 
ppellee's floors and pipes of their water system already installed were 
Beatiy damaged, and for each of such items of damege claimed « set off 

2 recoupment against appellee to sn smount in excess of 4500.00 in addi- 
fon to Bhe hotel and storage bill of $250.00. The cause was referred to 
he Master in Chancery for his report of evidence and conclusions. The 
aster found that appellee was entitled to e foreclosure of its lien in 

he sum of 4614.05. This report of the Master in Chancery was approved 

by the Court and a decree entered for the sum therein recommended, and from 
hat decree this appeal was perfected, 

i. The first ground uron which e reversal of this decree is asked in 
pellant's argument is the court's refusal to allow the items of recoup- 
ent or set-off,up in their answer. The evidence as to whether or not 
pellants were damaged in the different respects claimed by them end as 

) the extent of such damages is somewhat conflicting, but from en examina- 
lon of the same, we are setisfied thet the proof on this question sustains 
he conclusion resched by the Master in Chancery and the decree of the 


below in not sllowing appellant's claim therefor. 


4 


a It is urged that the evidence shows that appellant, Dolores C. sulley 
snot 2 party to the contract, took no pert in the trsnsection, had no 


OWledge thereof, and did not authorize anyone to act in her behalf or to 
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bind her by any contract with appellee; that therefore, there is & variance 


between the proof and the bill of complaint which slleges merely that 
appellants were the owners of the premises in question, and thet appellee 


entered into the contract with both of then. It appesrs from the proof 


that sppelliants are husvand and wife and their answer admits they are the 
























owners end in possession of the premises in question, which were improved 
with buildings for residence purposes, whieh defendents were at the time 
an question remodeling, installing hard wood floors end various plumbing 
fixtures. Section 3 of the iiechenio's Lien Act provides that if the title 
to lsnds upon which improvements sre made is heid jointly by the husbend 

; @ wife the lien given by the Act shall attech to such lands and improve- 
nents, if the improvements are made in pursuance of a contract with both 

of them or in pursuance of a contract with either of them, and in all such 
eases no claim or homestead right set up by a husband or wife shall defeat 
‘the lien given by the act. Under this statute the lien would attach to 
the premises owned jointly by appellants even though the contrect was made 
Only with the husband. _ 
: It is further claimed, «ppeliants thst appellee being a non-resident 
@orporation snd not hsoving complied with the requirements of the statute 
this state forthe transaction of business thercin, cannot maintain this 
suit under our statute. The evidence shows that me appellee tas no office 
Place of business within the state of Illinois; that its office and 
principal place of business is in the city of St. Louis, Missouri, and. 
hat the contract in this case wes entered into in St. Louis. It is true 
at the claim for mechanic's lien includes the cost of instelling the 
ating plant. However the record clearly shows that eaeppellee submitted 
only an estimate of the cost of the meterisls, not including costs of 
Msteilation, ang that eppellees accepted the same end made a payment of 


0.00 thereon. Appellant contends that the contazact included cost of 


anstallation. Appellee contests this claim end its manager-treasurer 
testified that at appellant's request a workman was secured to insteil the 
lant, and leter at appellants’ request appellee paid hime The estimate 


Mbmitted by appellee and appellant's letter of secceptance thereof tenis 
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© corroborate appellest’in this matter, end the trial court wes werranted 


o 


der this proof in finding appellee was not doing business in this state 


has been before our supreme Court seversl times, and it has been held, 


that entering into one contract or transacting an isolcted business act 
the selling of goods by = foreign ccrporetion to be delivered in this 


@Btste is not transacting business in this state within the purview of our 


Statute requiring a certificate from the Secretary of State. 


is] 


54 


e 


{Alpene Portland Cexent Co, vse Jenkins and Reynolds Co. 244 Ill. 


American Art Works v. Picture Freme Works 264 id. 610 Plew v. Bosra 274 


é 232.) borector—eseelicuts by pleatint Sth ete secon tie, 


anets reeoon i ged sox on 5 a Wee oS trirr cote 
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Appellants introduced in evidence 4 certified eopy of en ordinance of 
test St. Louis requiring 211 plumbers to obtain license, under the statute 
June 29, 1917, The proof shows that the workman who instelled this 
isnt did not hold Such plumber's license end app&llants contend thst ap B6e 
ppellee under this proof cannot maintain this suit for such serrces. 
he certified copy of the ordinance introduced in evidence contains no date 


8 fo its enactment. The certificate of the clerk thereto is dated 












ember 5, 1924 about two years after the plsnt was instelled. Appe liee 
asists that one who instslls a hot water heating system is not a pineeee? 
ithin the meaning of either the Ststute or the ordinance, However that 
iy be, while the Statute and the ordinanee both provide that one who 
gages in the work of plumbing without Obtaining such 2 license shell be 
dity of a misdemeanor, yet they do not prohibit him from recovering for 


rk done. 
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The record in this ease does not ‘saclose any sufficient resson for 

sturbing the decree herein and the same will therefore be efifirmed. 


DECRS# AFFIRMED. 


Bo as to require « certificcte from the secretary of State. Thet question 
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Dpiniom by Higbee, J. 
eee) NO wce 


Appellee, John Huth,filed his declaration to the way Tern, 


924,of the Franklin Circyit Gourt, against Olan King,’’./.King and 
M Cu ery, Op festlreks. Loa olyrt<e, Gresccece Lites, 
the firm nan€ ‘Of King Se 


The declaration consists of one court, charges that on 
January 1,1924,appellee was and for a long time prior had heen, 
the owner of certain real estate occupiedby him and his fanily-as 
their homestead; that prior to that time appellants nad con- 
structed buildings upon lands adjacent to and adjoining the 
property of appellee used for the purpose of slaughtering animals 
for sale for food; that appellants so carelessly and negligently 
conducted their business that offensive and obnoxious odors and 
gmells eminated therefrom and vrevented anvellee and his fanily 
from enjoying the peace and quiet of their hone,and ivmaired the 
health of avpellee and his family and dameged his vroverty. 
Appellants filed the general issue to this declaration. Uvoon a 
trial before a jury a verdict was returned in favor of appellee 
in the sum of $700.00.. After overruling the motion for new trial 
the court entered a verdict on this judgment and this appeal has 


followed. 


The evidence shows that since 1°17 appellee owned a 
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tract of about 34 acres of land,a short distance south of West 
Frankford, I1linois,and that the same was improved by a dwelling 
house and other buildings and occunied by anpellee as his homestead. 
The evidence further snows that in 1922 appellants vurchased a 
tract of eight acres of land joining appellee's premises and 
erected and operated a slaughterhouse about 695 &eet south east 
of appellea'’s residence. 
No instructions were offered by or given in tehalf of 
appellee and all the instructions offered by apnellants were 
given. No objection is made as to the trial court's rulings on 
the aduissébi lity of evidence.. The only groundg urged for reversal 
of this jucgment is hhat the evidence does not supnort the verdict. 
Numerous witnesses were placed upon the stand by both varties. 
In addition to himself appellee placed 15 witnesses upon the stand 
all of whom testified thst there were more or le*<~ obnoxious odors 
from the plant. Some of then testified that the odors were so 
~_ offensive as to cause vomiting. On the other hands apvellants in 
addition to two members of the firm and their employes placed 
nineteen witnesses on the stand,some of whom were health officers, 
and all of whom: testifie@ that there were no obnoxious odors from 
the plant. It seems to us that it would serve no good purnose to 
enter into a detailed discussion of the testimony of these different 
witnesses. The evidence of either party standing alone would supnort 
the verdict in favor of that party.. The jury heard the witnesses 
testify and observed their demeanor uvon the witress stand. The 
court who also had the same opportunity to near and observe the 
witnesses overruled the motion for new trial.. Both the jury and 
the trial judge were in better position to judge the credibility 
of the witnesses than is thé court. They have determiged that the 
evidence vreponderates in favor of annellee,and this court is not 
‘in position to warrant it in holding that the verdict is contrary 
to the marifest weight of the evidence. There being no errors in 
the trial of the case ,suggzested,the judgnent mist be affirmed. 
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AUTOMOBILE CC.,a Corporation, ) aD Me e 
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Appellant. 3 
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Opinion by Highee, J. 


wee NQs-< 


This was a suit brought by Martin Schnivper, sheriff of 
St.Clair county,appellee,for the use of ©.A.Ruschle against C.P. 
Robinson ind Weber Implement *% Automobile Co.,93 corpo mtion,annell- 
ant,unon a revisevin bend for the sun of sixteen hundred dollars, 
executed on Sentenber 49,1971 by sai @ “C.T.Pebinson, as orincinal 

and Weber Implement % Automobile Co. as surety to said sheriff. 
The bond stated that said Fobinson had commerced an action of 


replevin agaimst said Huschle and others for a certain automobile 


and contained the usual provision for keeping the sheriff harmless 
in replevying said property.. This suit resulted ins verdict 

and judgnent in favor of appellee and against anvnellants for leven 
Hundred Dollars. The case was brought to this court by anveal at 
the #arch term,1925 and a record containing a”® purvorted bill 

of exceptions was filed #arch 4,192 Aftervards,at that term, 
appellee filed a suggestion of diminution of the record and entered 
a motion for a certiorari to bring up the complete record of the 
trial court,which was allowed. Subsequently ,on “ovember 3,1925, 
the complete wecord was filed in this court.. From this record it 


apnears that while the bill of exceptions bears the indorsenent 


"Presented to me this 17th day of January,A.N.1°2D"which was signed 
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eee 
by the trial judge,yet as a matter of fact the bill of exceptions 
a3 such was in fact never signed by said judge.. The usual and pro- 
per certificate prepared for the signature of the judge is 
attached to the bill a al but the space intended for the 
date is not filled in aed piace prepared for the signature of the 
judge is eacant. 
Without a bill of excentions there is oe for 
this court to consider but the comnon law record, ‘Rerten v.Lambka, 
57 I11.App.344) and as no xevaxt errors are assigned or argued 
by aprellants relating to that record anc none apnear evident to 
this court,the jusgnent of the trial court will be affirmed, 


Affirmed. 
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v. “) Appeal from POP RE 
AUDE ROBES and CLAUDE ROBES, 


) mo 
Appellees.  ) 94 T.A. 642 


Opinion by Highee,J. 


eo-OlQere 


This is an apveal by Robbie ‘.Smith,appellant,from a decree 

of the circuit court dismissing a bill brought by her to reform 

a certain contract theretofore entered into between ‘aude Pobbs, 
appellee and Claude Robbs her huskband,and to enjoin said appellee, 
Waude Robbs,fronu prosecuting a suit brousht by her against app- | 
ellant for tre alienation of the affections of sid annellee's 
husband.” 

The answer of defendant,Claude Robbs admitted the alle- 
gations of the bill but defendant “aude Robb’ answered denying 
them, 

It appears that prior to December,1918.said “aude Pobbs, 
who will hereinafter be designated as appellee,and her husband, 
Claude Robbsweare livirg on eighty acres of land owned by her 
father Floyd Robbs near Galconda,I1llinois.. At that time annellant 
lived in Golconda,and was engaged in the loan and insurance busi- 
ness,and also owned some farms,one of which ad joined the farm 
ucon which appellee. lived. Appellee and her husband applidé to 
apvellant to secure for them a loan upon the land they were 
purchasing from appellee's father. “Apvellantsécured a léan for 
them in the sum of $4000.00 and appellee's father conveyed the 


land to them. Soon after this transaction apvellant envlov<e-’ 
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appellee's nusband to assist her in her busoness. Later domestic 
troubles arose between appellee and her husband,which culminated 
in the filing of 2 suit for separate maintenance by anvellee 
against her husband Claude Robbs.. Before this suit was tried 

it seems that rumors were current in the vicinity where the 
parties lived, that appelleee intended to filea suit against 
appellant for alienation of the affections of her husband. 
Negotiations were opened between appellee and her hustand,Claude 
Rorbs for settlement of their property rights. In these nego- 
tiations appellee's father Floyd Pobbs tock an active vart. 

In her suit for separate maintenance and the negotiations for 
property settlenent apvellee vas represented by her attorney 
Charles: Durfee and her husband by his attorney,Clarence 
O'Connley. Appellant and Claude Robbs it apvears desired that 
this settlement should incluce a release by anvellee of all 
clajms_am demands against anvellant foper the alleged alienation 
of affect ionsof appellee's husband by apnellant. Annellant at 
this time was revresented by Noah Gullett as her attorney. 
property settlement was reached between appellee and her husband 
and her suit for sevarate maintenance was changed to one for 
divorce. In the settlement tne eighty agres of land vurchased 
by appellee and her husband from her father was conveyed to 
appellant subject to tne 54000 morteage,upon the paynent of 
$1000 to appellee and %1000 to her husband,Claude Robbs which he 
in turn paid to appellee. The written contract which evi- 
denced this settlenent did not mention avonellant by name, but 
contained this provision,"It is further understood anc agreed 
that this agreement is a settlement in full of all property 
rights,claims and denands of all kinds now or hereafter or suits 
brought in which either party is the subject of the litigation 


hetveer Claude Robbs and Maude Robbs.” Anpellant contends that 


it was the understanding of all parties that her paymentof %2¢°9° ~ 


for this 80 acres of land was to be in satisfaction of any (/yzz 
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of appellee against her for alienation of her husband&s affec- 
tions,and that such was tne purpose of the above quoted clause 
of the agreenent of settlement, but that her name was vurnosely 
omitted therefrom in order to awoid publicity. Anpe llant-on the 
other hand contends that the settlement did not include any 
release of appellant. In the negotiations leading uv to the 
settlenent a nunber of written contracts were drawn by the 
different parties interested or th ir attorneys. It is quite 
clear that Claude Robbs and his attorney,and apoellant and her 
attorney understood that such settlement was to he a release of 
appellant. It is also quite clear tnat appellee's attorney in 
the charts) ies these hegotiations also understaod that appellant 
and Claude Robb believed tnat whatever gsettlenent should he 
reached was to operate as a release of annellant. +t anvears 
thak tae2 akkorney afer Giamie Eekks subxitted x PYanused written 
ugreemenk wkexek did upk satxsfy apwetiaets akkuxruey, ant from rk 
week xuferuzkeuxhexmad we yew a that during the negotiations 
a written contract was prepared either for appellant or for 
Claude Robbs which was satisfactory to them in whi¢h avvellant 
was expressly released from all liability for the alienation 

of the affections of ano llee's husband. The evidence does not 
disclose howéver that this contract was submitted to anvellee 

or her attorney. The contract sought to be reformed was finally 
prepared and submitted to appellee art when her attorney ad- 
vised her that this contract would not bar her from suing 
appellant for alienation of the affections of her husband,she 
then consented to and did sign the contract and appellant issued 
a check to appellee for 31000 and one to Claude Robb for $10°0 
which he endorsed and delivered to anvellee. From all the 
evidence it is not establishedthat appellee ever intended to 
agree or did agree either orally or in writing that she would 
not bring suit against appellant for alienation of her husband's 
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affections.. Neither does the evidence show that there was any 
consideration for such an agreement upon her part. 

There is no question,but that one purpose df the agree- 
ment was to release Claude Robbs from any liability for the care 
and support of apsellee and their two minor children. The only 
evidence there is in the record as to the value of the land 
tends to show that it was worth all appedlant paid for it. 

From all the proof in the record,we conclude that the chancel- 
lor did not err in dismissing the bill and *he decree is there 
fore affirmed. 


. Sffirmed. 
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Term No. 2 Agenda No. 55. 


IN THE 


Appellate Court of Illinois 


FOURTH DISTRICT. 


OCTOBER TERM, A. D. 1925. 


ILurvots, 
Defendant m Error, 
vs, 
JAKE BECKERMAN AND ISADORE 
‘BECKERMAN, 
Plaintiffs in Error. 


Error to the City Court 
of Granite City, Ilh- 
nots. 


THE PEOPLE OF THE ae OF | 
\ 





OPINION BY BOGGS, P. J. 


Plaintiffs in error, with one Dora Beckerman, were 
indicted at the March term, 1924, of the city court of 
Granite City. The indictment consisted of three counts, 
the first and second of which charged that plaintiffs in 
error did unlawfully burn certain goods which were in- 
sured against loss by fire, ete. The third count charged 
that plaintiffs in error did conspire and agree, with the 
fraudulent and malicious intent to burn and cause to be 
burned certain goods and merchandise, consisting of 
boots, shoes, ete., with intent to defraud the County Fire 
Insurance Company of Philadelphia, ete. 


A trial was had, resulting in a verdict of guilty on 
said third count as to plaintiffs in error. <A fine of $1,000 
was imposed against plaintiff in error, Jake Beckerman, 
and of $200 against Isadore Beckerman. To reverse said 


judgment, this writ of error is prosecuted. 


Plaintiff in error, Jake Beckerman, with his son Isa- 
dore, resided in East St. Louis, and conducted a retail 
shoe store under the name of D. Beckerman, in Granite 
City, in a building owned by one M. Vouduras. The trip 


to and from the place of business was made by plaintiffs 
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in error daily in an automobile, the trip taking from 
twenty to thirty minutes. The evidence tends to show 
that Jake Beckerman was the sole owner of said busi- 
ness, and that his son, who was then about seventeen 
years of age, assisted him in and about the selling of 


goods, drawing checks, keeping of the books, ete. 


About 6:30 on the evening of April 15th, 1924, a fire 
was discovered in said building, but was extinguished 
by the fire department and others assisting, before it had 
burned to any considerable extent. The evidence offered 
on the part of the People tended to show that shortly 
prior to said fire, Jake Beckerman had taken out some 
$14,000 of insurance on said stock of goods and fixtures, 
while the same were worth not to exceed $7,000 or $8,000. 
The evidence was further to the effect that a large pile 
of empty boxes was found in said building, together with 
three or four rubber boots practically filled with oil and 
gasoline; that there was oil on the floor in and around 
said pile of empty boxes, and matches were found under 
said boxes; that on the evening in question plaintiffs in 
error were seen near said building some fifteen or twenty 
minutes after six o’clock, and shortly thereafter said 
fire was discovered; that Isadore Beckerman had left 
said building prior to Jake Beckerman, and that before 
Jake Beckerman had left the same, one Tony Michel, a 
witness for the People, stepped into the front of said 
store room to call for some shoes he had left to be re- 
paired. Said witness testified: ‘‘There was no one in 
the front part of the store when I went in. I waited for 
some time and was about to leave when Jake Beckerman 
came out from behind the partition. His sleeves were 
rolled up and he seemed to be perspiring, as if he had 
been working. I asked him for my shoes and he said I 
could get them the next day at his other store. Then I 


left the store and went home. Jake Beckerman was at 
the door when I left and then he went back in the store. 
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I didn’t see the fire.’’ He further testified that this was 
at about 6:15. 


On the other hand, the evidence on the part of plain- 
tiffs in error is to the effect that said stock of goods was 
worth some $11,000, and the fixtures were worth from 
$3,000 to $3,500; that the business was owned by Jacob 
Beckerman; that neither his wife, Dora Beckerman, nor 
his son, Isadore Beckerman, had any property in said 
business, and that Dora Beckerman was never around 
there, and had no connection therewith, and that Isadore 
had no connection therewith except to assist as above 
stated. 


It is the contention of plaintiffs in error that the evi- 
dence wholly fails to sustain the charge of conspiracy; 
that even though the record was sufficient to disclose that 
Jake Beckerman may have set fire to said building, there 
is no sufficient evidence to the effect that he and Isadore 
Beckerman either conspired together or conspired with 
a third person or persons to burn said stock of goods for 
the purpose of defrauding said insurance companies; 
that so far as the record is concerned, there is no evidence 
even fairly tending to prove an agreeing or conspiring 


together for such purpose. 


To authorize a conviction for conspiracy, there must 
be proved to have been more than one person guilty. 
Evans v. People, 90 Ill., 384-389; 2 Wharton Crim. Law, 
7th Ed., Sec. 2339; 2 Russell on Crimes, 7th Ed., Sec. 674; 
People v. Madden, 313 Il, 277-285; 5 R. C. L., p. 1065, 
See. 5. There must be something more than proof of a 
mere passive cognizance of fraudulent or illegal action 
of others to sustain conspiracy. There must be some- 
thing showing an active participation of some kind by 
the parties charged. Evans v. People, supra, 390; 
2 Wharton’s Crim. Law, See. 2355; People v. Madden, 
supra, 285; 5 R. C. L., p. 1065, Sec. 5, supra. 
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The question for our determination is not whether 
plaintiffs in error are guilty of some crime or offense, but 
whether they are guilty of a conspiracy as charged in 
the third count of the indictment. ‘‘It is not sufficient 
to sustain a conviction of a particular charge to prove 
that the defendant is guilty of some other charge, or of 
generally bad and criminal conduct, but the proof must 
establish the guilt of the particular charge in the indict- 
ment.’’ People v. Madder, supra, 283; Lowell v. People, 
229 IIL, 227. 


A careful examination of the evidence in the record 
wholly fails to sustain the charge of a conspiracy on the 
part of plaintiffs in error, either between themselves or 
with a third person. So far as the record discloses, there 
was nothing said or done between plaintiffs in error or 
by plaintiffs in error with any third person, look- 
ing toward the destruction of said property by fire. 
We would therefore not be warranted in holding that the 
erime of conspiracy had been proven as laid in the in- 


dictment. 


In view of what we have said, it will not be necessary 


for us to discuss the other assignments of error. 


For the reasons above set forth, the judgment of the 
trial court will be reversed and the cause will be re- 


manded. 
Reverse and remanded. 


Not to be reported. 
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METROPOLIS, A CORPORATION, Pd A 1 T A ; CG A o 
Appellee, Appeal fromthe ~ 
vs. Massac County Cir- 


O. W. Lyrerta anp JoHN cuit Court. 


MarLow, 
Appellants. 


OPINION BY BOGGS, P. J. 


On October 28th, 1924, in vacation after the August 
Term, 1924, of the Circuit Court of Massac County, a 
judgment was entered by confession on a promissory 
note executed by appellants. On November 18th, 1924, 
appellants filed their motion to vacate and set aside said 
judgment, and for leave to plead. Said motion was after- 
ward amended, and was not finally disposed of until De- 
cember 4th, 1925, when the court denied the same. There- 


upon appellants prosecuted this appeal. 


It is first contended by appellants that the court 
erred in permitting appellee to file its counter-affidavit 
to said motion, on the ground that said affidavit goes to 


the merits of the case. 


Counter affidavits going to the merits cannot be con- 
sidered by the court on a motion to open a judgment by 
confession and for leave to plead. Mendel v. Kimball, 
Bn Ill 582.0 Guchrieh Reanenortaiion Conv Northern 
Grain Co., 204 Tll., 510-512; Hood v. Gehrs, 170 App., 
250-252; Stone v. Levinson, 228 App., 342; Mutual Life 
of Illinois v. Little, 228 App., 436-439. An examination 
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of said counter affidavit filed by appellee will disclose 
that the same did in effect go to the merits of appellee’s 
right to recover. Said counter affidavit is therefore not 


to be considered in passing on said motion. 


The question then arising on this record is as to 
whether the amended affidavit filed by appellants in sup- 
~ port of their motion was sufficient. Said affidavit, among 
other things, alleged that on or about January 1st, 1923, 
one Samuel Solomon was indebted to appellee bank in 
the sum of $10,000 for borrowed money; that to secure 
the same, Solomon had executed a chattel mortgage on 
certain railroad cars, wagons and other personal prop- 
erty used in the operation of a street carnival; that about 
said date Solomon, being hopelessly insolvent, one 
Charles C. Leonard, a director, and one Charles S. Rose, 
a stockholder in appellee bank, ‘‘acting for and on be- 
half of the said plaintiff bank, * * * represented 
to defendants (appellants) that the property above men- 
tioned was well worth the sum of $50,000 and upwards 
after all indebtedness against said property was paid;’’ 
that said Leonard and Rose further proposed to appell- 
ants that appellee bank foreclose said mortgage, bid in 
said property, and then convey the same by bill of sale 
to appellants, provided appellants would execute their 
promissory note for $10,000 to appellee bank. That it 
was further represented that appellee bank would ‘‘carry 
said note and renew the same from time to time until 
these defendants could either sell the chattel property 
above mentioned and pay the note, or in case these de- 
fendants desired to operate the property above men- 
tioned, then and in such ease said plaintiff bank would 
carry said note of these defendants, and renew the same 


from time to time, until these defendants could pay the 
same from the profits earned out of the operation of 
said property.’’ That appellants, believing said state- 
ments made by Leonard and Rose, executed to appellee 





3 


bank their note for $10,000; that thereafter appellee bank 
foreclosed said mortgage and executed a bill of sale for 
said property to appellants; that appellants took posses- 
sion of said property, and afterward appellants paid the 
sum of $2,500 on said $10,000 note, and made a new note 
to appellee bank for $7,500; that said last mentioned note 
is the one upon which judgment was taken as above set 
forth; that afterward appellants attempted to sell said 
property, and attempted to operate the same, ‘‘but with- 
out profit of any kind whatsoever; that there were nu- 
merous liens against the property, contrary to the rep- 
resentations made by the said Charles C. Leonard and 
Charles 8. Rose on behalf of said plaintiff bank, and 
that these lien-holders took charge of and sold said prop- 
erty, and these defendants sold the remainder of said 
property at public sale, and with a complete loss to these 
defendants for court costs, attorneys’ fees, storage claims 
and other liens, of more than $10,000.’? That the rep- 
resentations made by Leonard and Rose to appellants 
as to the value of said property and as regarding the 
liens thereon, ‘‘were untrue, false and fraudulent, that 
the said property so owned by Sam Solomon as afore- 
said was not worth the sum of $2,000,’’ and that Leonard 
and Rose knew at the time said statements were made 
that they were untrue, false and fraudulent, and that 
the same were made for the purpose of having appellants 


act upon the same. “That these defendants 
did not learn or become informed of the facts above 
stated with regard to the value of the property above 
mentioned, and with regard to the liens thereon, until 
after the note upon which this suit is brought had been 


executed.”’ 


Appellants insist that on the consideration of this 
motion, the facts stated in their affidavit must be taken 
as true, and that if the same as stated are sufficient to 


make out a prima facie defense against the note in ques- 
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tion, that it was the duty of the court to vacate said judg- 


~ ment and give them leave to plead. 


This is undoubtedly the law in this state. McCormick 
v. Loomis, 165 App., 214; Stone v. Levinson, supra. The 
question is, however, do the facts set forth in appellant’s 


affidavit make out a prima facie defense to said note? 


In this connection, it is first insisted by counsel for 
appellee that said affidavit fails to show by what author- 
ity Leonard and Rose purported to represent appellee 
bank. This point we think is well taken. The mere fact 
that Leonard was a director, and Rose a stockholder in 
said bank does not, in and of itself, show any authority 
on their part to represent said bank. The usual and cus- 
tomary business of a bank is carried on by its managing 
officers, as the president and cashier. Directors have no 
authority to act for a bank, except when they act as a 
board, or when they may be designated by a resolution 


of the board to so represent the bank. 


Where one seeks to hold an alleged principal for 
the acts of an agent, the burden is upon him to allege 
in apt words and prove the agency, which may not be 
established by admissions or conversations of the alleged 
agent, but only by original, competent evidence. Proctor 
v. Tows, 115 Ill, 138-148; Schmidt v. Shaver, 196 IIl., 
108-116; Merchants National Bank v. Nichols & Co., 223 
Tll., 41-49; El Reno Grocery Co. v. Stocking, 293 Ill., 494- 
502. 


It is also contended by counsel for appellees against 
the sufficiency of said affidavit, that the statements of 
Leonard and Rose amounted to nothing more than ex- 
pressions of opinion as to the value of said property, and 
that there is nothing in the affidavit to show that appell- 
ants had any right to rely on such statements, or that 


they were not in as good a position themselves to ascer- 
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tain with reference to the value of said property as were 


Leonard and Rose. 


So far as the affidavit is concerned, Leonard and 
Rose did not own said property, and never owned it, and 
there is nothing to show that they had any special knowl- 
edge in reference thereto. If representations are as to 
a matter of opinion or a fact equally open to the inquiry 
of both parties, and in regard to which neither is pre- 
sumed to trust or rely upon the other, it will furnish no 
basis for equitable interference on the ground of fraud. 
Moore v. Recek, 163 Ill., 17-21; Zemple v. Hughes, 235 
Ill, 424-436; Moyses v. Schendorf, 238 Ill, 232; Van- 
gundy v. Steele, 261 Ill, 206-215; Bouaxsein v. Grandville 
National Bank, 292 Mll., 500-502; Johnson v. Miller, 299 
Ill., 276-281. In Moyses v. Schendorf, supra, the court at 


page 235 says: 


“The further contention is made that the con- 
tract, and the note given to secure compliance there- 
with, were procured by false and fraudulent repre- 
sentations. Schendorf states in his original affidavit 
that on or about August 25, 1906, as an iducement 
for him to buy the stock, appellee told him that his 
saloon and restaurant business was making money, 
and Schendorf swears that this statement was abso- 
lutely false and known to be false by appellee; that 
at that time the saloon and restaurant business 
was being run by the Goldstein Company at a loss 
of from $35 to $50 a day, and that said loss continued 
up to the time Schendorf gave up possession of said 
restaurant, about November 15, 1906. No details 
substantiating this statement were set forth in any 
of the affidavits, and we think it is apparent, as 
stated in the opinion of the Appellate Court, that 
Schendorf did not know as to this allegation of his 
own knowledge—that it was based on hearsay, un- 
supported by direct proof. The said allegation in 
Schendorf’s affidavit is the only proof offered in 
support of the fraud, and it is contradicted by other 
affidavits. But even though there was no contro- 
versy on this question, this general allegation, un- 
supported by any other proof, was insufficient to 
justify the Court in opening up the judgment with 
leave to plead.”’ 
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It will be observed from a reading of the affidavit, 
that no charge was made therein that Leonard and Rose 
undertook to state what lens there were against said 
property, the statement being ‘‘that the property above 
mentioned was well worth the sum of $50,000 and up- 
wards after all indebtedness against said property was 
paid.’’ It is hardly likely that appellants would be 
greatly misled by a statement that property worth $50,- 
000 could be obtained for the sum of $10,000. That, in 
and of itself, should have put them on notice, if they 
were not already advised with reference to the value of 
said property. It might also be observed that according 
to said affidavit, appellants took possession of said prop- 
erty, retained the same, paid $2,500 on the note of $10,000, 
and so far as the affidavit shows, made no complaint 
with reference to the value of the property until judg- 
ment was confessed in this case, being something like a 
year and ten months after the note for $10,000 was given 


by appellants. 


The affidavit in this case was wholly insufficient to 
warrant the court in granting the motion made by ap- 
pellants to vacate said judgment and for leave to plead, 


and the trial court did not err in denying the same. 


For the reasons above set forth, the judgment of the 


‘trial court will be affirmed. 
Judgment affirmed. 


Not to be reported in full. 
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FOURTH DISTRICT. 
MARCH TERM, A. D. 1926. 


L. CoHen Grocery Company, 
Apellee, 
Appeal from the Frank- 
lin County Circuit 
G. L. Limerick, Winntz Liu- Court. 
ERICK AND JOHN R. Micx, 


Appellants. 
OPINION BY BOGGS, P. J. 


VS. 


An action in assumpsit was instituted by appellee in 
the Cirenit Court of Franklin County, against appellants, 
doing business as The Limerick Cash Grocery Company, 
on a bill for groceries charged to have been sold to ap- 
pellants as such grocery company. The declaration con- 
sisted of the common counts, with which was filed an affi- 
davit of merits. To said declaration, a plea of the gen- 
eral issue was filed, with which was filed an affidavit of 
merits, sworn to by appellant G. L. Limerick. A _ trial 
was had, and at the close of appellants’ evidence on mo- 
tion of appellee the court directed a verdict in its favor 
for $782.36, and judgment was rendered thereon. To 


reverse said judgment, appellants prosecute this appeal. 


It is first contended by appellants for a reversal of 
said judgment: ‘‘There is nothing in the evidence 
showing the existence of a partnership, as to the Lime- 
rick Cash Grocery of Christopher, Illinois, and nothing 
showing that G. L. Limerick was a partner in the concern, 
either by his admission or by any act of his, from which 
the jury could infer that he was a partner in the busi- 
ness, nor is there any evidence, tending to establish the 
fact that he was jointly liable with the other defendants 


named in the suit.’’ 


T 
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The plea of the general issue was not sworn to, and 
there was no special plea filed by appellants denying 
joint ability, or that said defendants were doing busi- 
ness as a corporation. This being the state of the plead- 
ings, neither the character nor capacity in which appel- 
lants were sued was in issue in the case. McNulty v. 
Lockbridge, 137 Ill., 270-286; Chicago Umon Traction Co. 
v. Gerka, 227 Ill., 95-99; Pennsylvania Co. v. Chapman, 
220 ILL, 428-430; Wynn v. Cleveland, C. C. é St. L. R. Co., 
143 App., 71-76, aff’d 239 Tl. 132. 


Council for appellants practically concede that the 
law is as above stated, except that it is contended by them 
that where the declaration consists only of the common 
counts, in such character of case the rule does not apply. 
In support of this contention counsel cite: Kinney v. 
Hall, 68 [ll., 165; Smith v. Knight, 71 Ill., 148; Walker v. 
Wood, 170 IIl., 463-465; Martin v. Trainer, 125 App., 474; 
Heidelmeier v. Hecht, 145 App., 116. 


In Kinney v. Hall, supra, the plea of the general 
issue was verified. In Smith v. Knight, supra, the plea 
of the general issue was filed, accompanied by an affi- 
davit denying the alleged partnership and joint liability. 
In Walker v. Wood, supra, a sworn plea was filed by the 
defendant Cummings, denying joint liability. In Martin 
v. Trainer, and Heidelmeier v. Hecht, supra, the language 
of the court would seem to bear out the contention of ap- 
pellants. However, the record in this case discloses that 
the plea of the general issue filed by appellants was filed 
by them as partners, doing business as the Limerick Cash 
Grocery Company, and the affidavit of merits filed with 
said plea was signed ‘‘ Limerick Cash Grocery Co., by G. 
L. Limerick.’’ So that appellants are not in a position 
to raise the question as to whether or not, as a general 
proposition, defendants sued as partners may, under an 
unverified plea of the general issue, offer evidence tend- 
ing to prove that they were not partners. 
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It is next contended by appellants that the court 
erred in refusing to permit testimony on their part tend- 
ing to show that no partnership in fact existed as to ap- 
pellants. Under our holding as above set forth, the court 


did not err in this ruling. 


It is next contended by appellants that the court 
erred in directing a verdict in favor of appellee at the 
close of all the evidence. The testimony offered on the 
part of appellee clearly supports the verdict and judg- 
ment, and there was no evidence offered on the part of 
appellants, fairly tending to prove that said claim was 
not just and owing. The court was therefore warranted, 
under that state of the record, in directing a verdict for 
appellee. Evans v. Evans, 163 App., 203; Spear v. 
Hagerty, 163 App., 27; Davidson v. Zorger, 181 App., 
113; Trueman Pioneer Stud Farm v. Baker, 193 App., 
598. The court did not err in directing a verdict in favor 


of appellee. 


For the reasons above set forth, the judgment of the 
trial court will be affirmed. 
Judgement affirmed. 


Not to be reported. 
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Term No. 59. Agenda No. 31 


Appellate Court of Illinois 


FOURTH DISTRICT. 
OCTOBER TERM, A. D. 1925. 


THeEoporE R. Dunn, 
Appellee, 
vs. 
THEODORE A. Karr, Jr., Execu- pie ca 
TOR OF THE Last WILL AND 
TESTAMENT OF ‘THEODORE 
Karr, Sr., DECEASED; T'HEO- 
porE A. Karr, Jr., CatHER- 
mwnE L. Yocu, AmeEnia REIS 
AND Lypra MILuer, 
Appellants. | 4 ppeal from the Cir- 
THeroporE A. Karr, Jr., Hxecu- cut Court of St. Clair 
TOR OF THE Lasr WiLL AND County. E 
TESTAMENT OF ‘THEODORE 
Karr, Sr., DECEASED; T'HEO- 
porE A, Karr, Jr., CaTHER- 
ine L. Yocu, AmetiA Rets 
aNnD Lypra MILuer, 
Appellants. 
vs. 
Tueopora R. Dunn, James F. 
Dunn anv Lena Epincer, 
Appellees. 


OPINION BY BOGGS, P. J. 


Appellee filed a bill in the Cireuit Court of St. Clair 
County against Theodore A. Karr, Jr., executor of the 
last will and testament of Theodore Karr, Sr., deceased, 
and the heirs of said deceased, appellants herein, to have 
a certain mortgage for $6,000 on premises owned by her, 
declared a forgery and a cloud on her title. Appellants 
filed an answer thereto, and a cross-bill, in both of which 
they admitted that said note and mortgage were forg- 
eries, but allege in the cross-bill that they are entitled to 


a lien on said property for the amount of money which 
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Theodore Karr, Sr., the party defrauded by the forged 


note and mortgage, paid therefor. 


Said cause was referred to the master in chancery 
to take the evidence and report the same, together with 
his conclusions of law and fact thereon. The master 
took the evidence and reported the same, recommending 
that the relief prayed in said cross-bill be granted, and 
that the original bill herein be dismissed for want of 
equity. On hearing on exceptions to the master’s report, 
the court sustained the exceptions and entered a decree 
granting the relief prayed in the original bill, and dis- 
missing said cross-bill for want of equity. To reverse 


said decree, this appeal is prosecuted. 


The property in question, described as Lots Eleven 
(11) and Twelve (12) in Block Forty-two (42) of the 
platted town of East St. Louis, was owned by one Mar- 
garet E. Syarse during her lifetime. After her death it 
was sold at partition sale, to one Thomas Canavan for 
$20,800. He paid $7,000 in cash, and gave the master in 
chancery two notes, with a mortgage securing the same, 
for $6,900 each. Before said notes became due, appellee 
bought said property from Canavan, subject to said mort- 


gage of $13,800, which appellee assumed and agreed to 
pay. 


In October, 1921, about the time the notes were to 
become due, appellee borrowed through or from Henry T. 
Renshaw, a real estate and loan dealer, $6,000, and exe- 
cuted to him a mortgage on said premises securing the 
same. Appellee gave her receipt to the master in chan- 
cery for her one-third interest of the amount which be- 
longed to her as one of the heirs of her deceased mother, 
also her check to Henry T. Renshaw for $2,200, also 
$1,200 in cash, to satisfy said mortgage held by the 
master in chancery. 


The mortgage executed by appellee bore date of Oc- 
tober 5th, 1921, and was payable three years after date. 
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Said mortgage was filed for record on October 11th, 1921, 
and recorded in Book 576, on page 34, in the Recorder’s 
office of St. Clair County. 


On or about October 18th, 1921, Henry T. Renshaw 
sold and delivered the Dunn note and mortgage to Lena 
Edinger, she paying therefor by a check for $1,500, and 
by turning over to Renshaw two notes and mortgages ag- 


gregating the sum of $4,500, making a total of $6,000. 


In settling with the master in chancery, the evidence 
discloses that Renshaw executed his check for $9,477.50, 
which, together with appellee’s one-third interest in said 
premises, aggregated the amount of said mortgage in- 
debtedness of $13,800.00. A release of said mortgage 
was executed by the master, but the evidence tends to 
show that he was holding the same until payment should 
be made on said checks, etc. The $9,477.50 was not paid, 
for lack of funds. Thereafter Renshaw executed two 
checks, each for $4,738.75, aggregating $9,477.50, and de- 
livered them to the master. One of said checks was paid 
at once; the other was not paid, on account of lack of 
funds. Thereafter, the record discloses that Renshaw 
forged the name of appellee and her husband to a note 
and a mortgage for $6,000, on the premises in question, 
payable to Theodore A. Karr, Trustee. This mortgage 
was sold to Karr through one William E. Siefert. Karr 
gave Siefert a check for $5,990, dated November 3, 1921, 
and on the same date a check was made by Siefert to J. 
W. Renshaw Sons for $5,930, and the forged note and 
mortgage were delivered to Karr. The evidence shows 
that the difference in the amount of the checks was on ac- 
count of commissions that were allowed to Siefert. About 
the time this transaction was closed, Renshaw stated to 
the master that he could turn in the remaining check for 
$4,738.75, as there were funds in the bank to pay the 


same. Renshaw testified that the funds derived from 
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the mortgage sold to Karr were the funds that he re- 
ferred to when he told the master there were funds to 
pay this check. Theodore Karr thereafter died, and ap- 
pellant Theodore A. Karr, Jr., is the executor of his 


estate. 


It is the contention of said executor that while said 
note and mortgage purchased by Karr were forgeries, 
the funds derived therefrom went to pay said check of 
$4,738.75, and that therefore it was a payment for the 
benefit of appellee, and that appellant as such executor 
should be to that extent subrogated to the rights of the 
holder of said mortgage of $13,800, and be given a prior 
lien to that extent on said premises. This contention is 
based on the alleged reason that appellee had procured 
Renshaw to obtain for her funds with which to pay off the 
mortgage of $13,800, and that in selling said forged note 
and mortgage through Seifert to Karr, he was obtaining 
money as her agent, with which to complete such pay- 


ment. 


On the other hand, appellee contends that Renshaw 
was not her agent, that she had funds sufficient to pay 
off said mortgage, other than the $6,000 which she bor- 
rowed from Renshaw, and that she had placed in Ren- 
shaw’s hands sufficient funds with which to satisfy said 
mortgage indebtedness, after surrendering the receipt for 


her interest in said funds to the master. 


The doctrine of subrogation will be applied, or not, 
according to the dictates of equity and good conscience, 
and considerations of public policy. 25 R. C. L., See. 2, 
p. 1315. Its operation is controlled and governed by the 
principles of equity, and it is only when an applicant has 
an equity to invoke, and where innocent persons will not 
be injured, that a court can interfere. 25 R. C. L., See. 4, 
p. 1314; 37 Cye., 372. Subrogating is the creature of 


equity and will not be permitted where it will work in- 
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justice to those having equal or superior equities, or 
where it will operate to defeat a legal right. 25 R.C. L., 
See. 9, p. 1321; Junker v. Rush, 186 Ill, 179-183; Makeel 
v. Hotchkiss, 190 Ill., 311-319; Schmitt v. Henneberry, 48 
App., 322-326; Garey v. Trude, 218 App., 372-374. Sub- 
rogation not being a matter of strict right, but purely 
equitable in its nature, dependent upon the facts and cir- 
cumstances of each particular case, no general rule can 
be laid down which will afford a test in all cases for its 
application. 25 R. C. L., Sec. 10, p. 1323. While sub- 
rogation is founded on principles of equity and benevo- 
lence, and may be decreed where no contract exists, yet 
it will not be decreed in favor of a mere volunteer who, 
without any duty, moral or otherwise, pays the debt of 
another. 20 R. C. L., See. 11, p. 13824; Powell v. Allen, 
11 App., 129-135. Such a person can establish no equity, 


and ean obtain the right of substitution by contract only. 


It will be observed from an examination of the 
record in this case, that appellant, Karr, does not bring 
himself within the rules above set forth. The record 
discloses that there was no relationship whatever be- 
tween appellee and Theodore Karr, Sr., either contractual 
or otherwise. The record conclusively shows that neither 
Karr nor anyone for him paid the mortgage in question, 
or any part of it. The mere fact that the money which 
Karr paid for the forged note and mortgage may have 
been deposited by Renshaw in the bank to his credit, 
and that a check which he had previously given may 
have been paid from said funds, does not constitute a 
contractual relationship between Karr and appellee, 
neither does it show that Karr was attempting to pay 


off said mortgage in order to protect himself. 


It is conceded by appellant, Karr, and his counsel 
that the note and mortgage in question are forgeries, and 


not a lien on said premises. He therefore had no lien 


on said premises to protect. Appellee had placed in the 
hands of Renshaw sufficient funds, together with her 
receipt, with which to pay off said mortgage. The fact 
that Renshaw may not have applied the funds that ap- 
pellee gave him in the first instance to pay off said mort- 
gage, but afterwards procured funds with which to pay 
the same, would not render appellee liable to the person 
from whom he had procured such funds by the sale of a 


forged note and mortgage. 


With reference to the claim of said executor that he 
should be given a prior lien on said premises on the 
ground that Renshaw was representing appellee as her 
agent, it should further be observed that there can be no 
agency for the purpose of committing a forgery or other 
criminal act. Pierce v. Foot, 113 IIL, 228-238; Jamieson 
v. Wallace, 167 Ill., 388-399. And before a party can be 
held to have ratified a forged instrument, it must be 
shown that he did so with full knowledge of all the ma- 
terial facts. It will never be implied from a doubtful 
state of facts. Chicago Edison Co. v. Fay, 164 IL, 303. 
There is no evidence of any character tending to show 
that appellee in any way ratified the acts of Renshaw in 
connection with said forgeries, after having learned of 


the same. 


It is also contended by appellant Karr that appellee 
Lena Edinger, who purchased the note and mortgage of 
$6,000 executed by appellee and her husband, was not a 
bona fide holder thereof, except to the extent of $1,500, 
and that she is only entitled to a lien for said amount; it 
being the contention of appellant Karr that there is 
nothing to show that she paid anything, in fact, in addi- 
tion therefor. The record clearly discloses that Mrs. 
Edinger gave Renshaw a check for $1,500, and that the 
same was paid, and that at the same time she delivered 


to him two mortgages aggregating $4,500. Renshaw 
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and Mrs. Edinger testified to that effect, and there is no 


sufficient evidence in the record to the contrary. 


For the reasons above set forth, the judgment and 
decree of the trial court will be affirmed. 

Judgment affirmed. 

Not to be reported. 





Term No. 3. Agenda No. 2 


Appellate Court of Illinois. 


FOURTH DISTRICT. 


MARCH TERM, A. D. 1926. 


THE PropLe OF THE STATE OF 
ILtrnors, 


Defendant in Error, | Error to the County 
VS. Court of Saline Co. 


Mep Leprorp, 
Plaintiff in Error. 


Barry, J—Upon being found guilty of a violation of 
the Prohibition Act, plaintiff in error moved the court, 
orally, to set aside the verdict and for a new trial. The 
record discloses that on the argument thereof his attor- 
ney informed the court that the only ground relied upon 
was that the evidence was not sufficient to support the 
verdict. That being true all other alleged errors, now 
urged upon our attention, were waived and cannot be con- 
sidered, Shoaff v. Funk, 182 Ill., 224. The fact that 
plaintiff in error is not now represented by the attorney 
who tried the case in the county court, does not author- 
ize us to pass upon matters which were withdrawn from 


the consideration of that court. 


The court will only reverse a conviction on the evi- 
dence when it is able to say, from a consideration of the 
whole testimony, that there is clearly a reasonable and 
well-founded doubt of the guilt of the accused, People v. 
Greenberg, 302 Ill., 566; People v. Goldman, 318 IIl., 77. 
We have carefully considered the evidence and it is our 
opinion that we would not be warranted in holding that 
it is insufficient to support the verdict. The judgment is 
affirmed. 

Affirmed. 

Not to be reported. 
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Term No. 45. Agenda No. 54. 
IN THE 


Appellate Court of Illinois 


FOURTH DISTRICT. 
OCTOBER TERM, A. D. 1925. 


WENDEL Pace, 


Appellant, oe from Marion 


vs. Circuit Court. 


Frank Buatrr, 
Appellee. 


Barry J., Appellant, a child under seven years of 
age, was struck and injured by a truck driven by appel- 
lee. Issues were joined upon a declaration charging ap- 
pellee with negligence in the operation of the truck and 
there was a verdict of not guilty. The court overruled 
the motion for a new trial and entered judgment on the 


verdict. 


It is insisted, that, in the examination of two of the 
jurors on their voir dire, the court erred in sustaining 
objections to the questions :—‘‘Have you any interest in 
the Auto Owners’ Protective Exchange?’’ ‘‘I will ask 
you, Mr. Cooper, if you are interested in any way in the 
Auto Owners’ Protective Exchange?’’ The record shows 
that Mr. Cooper did not serve as a juror in the trial of 
the case, and the bill of exceptions does not disclose the 
name of the other juror who was interrogated. In an 
affidavit filed in support of the motion for a new trial it 
is stated that the questions aforesaid were asked the 
juror Griffin who was accepted and participated in the 
trial of the case. Matters occurring in the presence of 
the court, during a trial, should be preserved in the bill 
of exceptions and cannot be made to appear by ex parte 
affidavits presented on a motion for a new trial. Kelly v. 
C.R.1. é& P. Ry. Co., 175 App. 196; People v. Strauch, 
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247 Ill., 220-228. It does not appear that appellant exer- 
cised any of his peremptory challenges. A party cannot 
complain concerning the selection of a jury when his per- 
emptory challenges are not exhausted, and he voluntarily 
accepted all the jurors. Kelly v. C. R. I. & P. Ry. Co., 
supra; People v. Gray, 251 IIL, 431. 


It is argued that the court erred in its rulings on the 
admission and exclusion of evidence, but we are of the 
opinion that no reversible error was committed in that 
regard. In the state of the proof we would not be war- 
ranted in setting aside the verdict on the ground that it 
is manifestly against the weight of the evidence. It is 
contended that the court erred in giving instructions on 
behalf of appellee. None were asked by appellant and a 
careful consideration of those given at the request of 
appellee leads to the conclusion that the jury was fully 
and fairly instructed as to the law applicable to the case. 
The affidavits filed in support of the motion for a new 
trial are wholly insufficient to warrant a reversal. No 
reversible error having been pointed out, the judgment 


is affirmed. 
Affirmed. 


Not to be reported. 
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